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(Filed  in  open  court  June  24, 1946.  Charles  E.  Stewart,  clerk.) 
District  Court  of  the  United  States  for  the  District  of  Columbia 

Holding  a  Criminal  Term 

I 

April  Term,  A.  D.  1946 
Grand  Jury  No.  32979 
Criminal  No.  77122 — First  Degree  Murder 

United  States  of  America 
v. 

Reginald  J.  Wheeler,  Jesse  James  Patton 

’  i 

The  Grand  Jury  charges: 

On  or  about  the  fifth  day  of  June  1946,  within  the  District  of 
Columbia,  Reginald  J.  Wheeler  and  Jesse  James  Patton  perpe¬ 
trated  and  attempted  to  perpetrate  a  robbery  by  stealing  and 
taking,  and  attempting  to  steal  and  take,  by  force  and  violence 
and  against  resistance  and  by  putting  in  fear,  from  the  immedi¬ 
ate  actual  possession  of  Maurice  L.  Bernstein  and  Thomab  F. 
Nusbickel,  an  unknown  amount  of  money,  the  property  of 
Maurice  L.  Bernstein;  and  perpetrated  another  robbery  by 
stealing  and  taking,  by  force  and  violence  and  against  resistance 
and  by  putting  in  fear,  about  thirty-five  dollars  in  money,  |  the 
property  of  Maurice  L.  Bernstein,  from  the  immediate  actual 
possession  of  Iola  Latney,  in  whose  care  and  custody  the  money 
•was  at  that  time. 

And  in  and  while  perpetrating  and  attempting  to  perpetjate 
the  robbery  first  described  above,  and  in  and  while  perpetrating 
the  other  robbery  described  above,  Reginald  J.  Wheeler  and 
Jesse  James  Patton  shot  and  murdered  Maurice  L.  Bernstein, 
with  a  pistol  held  in  the  hand  of  Reginald  J.  Wheeler. 

I 

SECOND  count 

And  the  Grand  Jury  further  charges: 

On  or  about  the  fifth  day  of  June  1946,  within  the  District  of 
Columbia,  Reginald  J.  Wheeler  and  Jesse  James  Patton  wilfully 
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and  purposely  and  of  their  deliberate  and  premeditated  malice, 
shot  and  murdered  Maurice  L.  Bernstein,  with  a.pistol  held  in 
the  hand  of  Reginald  J.  Wheeler. 

Edward  M.  Curran, 

Attorney  of  the  United  States  in 
and  for  the  District  of  Columbia. 

A  True  Bill: 

Lew  J.  Gregory,  Foreman. 

(Filed  July  18,  1946.  Charles  E.  Stewart,  Clerk.) 

Motion  to  Dismiss 

Now*  comes  the  defendant  through  his  counsel  and  moves 
the  Court  for  an  order  dismissing  the  indictment  returned 
against  him  for  the  reason  that  the  grand  jury  was  improperly 
impaneled  and  there  w’as  a  systematic  exclusion  on  the  part 
of  the  jury  commissioner  of  a  certain  portion  of  the  citizenry 
in  Washington,  and  that  the  grand  jury  as  selected  did  not 
represent  a  cross  section  of  the  comunity,  as  required  by  the 
Supreme  Court  decision  in  the  case  of  Thiel  vs.  Southern  Pacific 
Company,  decided  May  20,  1946. 

James  J.  Laughlin, 

James  J.  Laughlin, 

National  Press  Building , 
Counsel  for  defendant  Wheeler. 

(Filed  July  18,  1946.  Charles  E.  Stewart,  Clerk.) 

Motion  to  Dismiss  Jury  Panel 

Now  comes  the  defendant  and  moves  the  Court  to  dismiss 
the  indictment  returned  against  him  inasmuch  as  the  practice 
now  prevailing  will  not  permit  the  defendant  to  have  a  trial 
by  the  Court  and  the  jury  called  for  service  during  the  present 
term  has  not  been  constituted  as  required  by  the  Supreme 
Court  decision  in  the  case  of  Thiel  vs.  Southern  Pacific  Com¬ 
pany,  decided  May  20,  1946.  Defendants  says  that  the  jury 
as  selected  does  not  represent  a  cross  section  of  the  community 
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and  there  has  been  a  systematic  exclusion  of  certain  classes  of 
persons  in  the  District  of  Columbia. 

James  J.  Laughlin, 

James  J.  Laughlin, 

National  Press  Building, 
Counsel  for  defendant  Wheeler . 

I 

i 

(Filed  Oct.  2, 1946.  Charles  E.  Stewart,  Clerk.) 

I 

Motion  for  Severance 

Now  comes  the  defendant  Jessie  James  Patton  and  moves 
the  Court  for  an  order  for  severance  in  that  defendant  carinot 

i 

obtain  a  fair  and  impartial  trial  since  the  codefendant  has  by 
his  prior  acts,  independent  and  unrelated  to  your  defendant, 
created  a  situation  that  is  prejudicial  to  this  defendant. 

Wesley  S.  Williams, 

506  5th  Street  NW.f 
Counsel  for  defendant  Pattorf,. 

(Filed  July  18,  1946.  Charles  E.  Stewart,  Clerk.)  j 
Motion  for  Severance 

Now  comes  the  defendant  Reginald  J.  Wheeler  and  mQves 
the  Court  for  an  order  for  severance  in  that  defendant  cannot 
obtain  a  fair  and  impartial  trial  since  the  codefendant  jias 
made  admissions  and  confessions  out  of  the  presence  and 
hearing  of  the  defendant,  and  defendant  would  be  seriously 
prejudiced  if  forced  to  go  to  trial  with  the  codefendant. 

James  J.  Laughlin, 

James  J.  Laughlin,  I 

National  Press  Building, 
Counsel  for  defendant  Wheeler t 

(Filed  October  1,  1946.  Charles  E.  Stewart,  Clerk.) 

Motion  for  Mental  Examination 

Now  comes  the  defendant  through  his  counsel  and  moves  the 
Court  for  a  mental  examination  of  the  defendant.  Counsel  s^ys 
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unto  the  Court  that  due  to  the  circumstances  existing  in  this 
case  that  a  full  and  complete  inquiry  should  be  made  into  the 
mental  capacity  of  the  defendant  before  he  is  placed  on  trial. 

Wesley  S.  Williams, 

Wesley  S.  Williams, 

506  5th  Street  NW., 
Attorney  for  defendant  Patton . 

(Filed  July  18,  1946.  Charles  E.  Stewart,  Clerk.) 

Motion  for  Mental  Examination 

Now  comes  the  defendant  through  his  counsel  and  moves 
the  Court  for  a  mental  examination  of  the  defendant.  Counsel 
says  unto  the  Court  that  due  to  the  circumstances  existing  in 
this  case  that  a  full  and  complete  inquiry  should  be  made  into 
the  mental  capacity  of  the  defendant  before  he  is  placed  on 
trial. 

James  J.  Laughlin, 

James  J.  Laughlin, 

National  Press  Building, 
Counsel  for  defendant  Wheeler. 

(Filed  Dec.  6, 1946.  Charles  E.  Stewart,  Clerk.) 

Sentence 

It  is  considered  by  the  Court,  and  the  sentence  of  the  law 
is  that  you,  Jesse  James  Patton,  for  the  offense  of  Murder  in 
the  First  Degree  whereof  you  have  been  found  guilty,  be.  and 
you  are,  hereby  sentenced  to  the  punishment  of  death  by 
electrocution ;  and  it  is 

Ordered  that  you,  Jesse  James  Patton,  be  forthwith  taken 
to  the  Washington  Asylum  and  Jail,  otherwise  known  as  the 
District  Jail,  in  the  District  of  Columbia,  from  whence  you 
came,  and  there  be  kept  in  close  confinement;  and  that  on  the 
28th  day  of  March  1947,  you  be  taken  to  the  place  prepared 
for  your  execution  within  the  walls  of  the  said  Washington 
Asylum  and  Jail,  and  that  then  and  there,  between  the  hours 
of 'ten  o’clock  ante  meridian  and  two  o'clock  post  meridian. 
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you  be  electrocuted  by  the  causing  to  pass  through  your  body, 
a  current  of  electricity  of  sufficient  intensity  to  cause  your 
death,  and  that  the  application  of  such  current  shall  be  Con¬ 
tinued  until  you  are  dead,  and  may  God  have  mercy  on  your 
soul. 


It  is  further  ordered  that  a  certified  copy  of  this  sentence 
shall  be  transmitted  by  the  Clerk  of  the  District  Court  of  j  the 
United  States  for  the  District  of  Columbia  to  the  Superin¬ 
tendent-  of  the  aforesaid  Washington  Asylum  and  Jail  not  less 
than  ten  days  prior  to  the  time  fixed  in  this  sentence  of  the 
Court  for  the  execution  of  the  same. 

Signed  this  6th  day  of  December  A.  D.  1946. 

Alexander  Holtzoff, 

Justice. 


(Filed  Dec.  6, 1946.  Charles  E.  Stewart,  Clerk.) 


Sentence 

It  is  considered  by  the  Court,  and  the  sentence  of  the  la\y  is 
that  you,  Reginald  J.  Wheeler,  for  the  offense  of  Murdeij  in 
the  First  Degree  whereof  you  have  been  found  guilty,  be,  $nd 
you,  are  hereby  sentenced  to  the  punishment  of  death  by  elec¬ 
trocution  ;  and  it  is 

Ordered  that  you,  Reginald  J.  Wheeler,  be  forthwith  taken 
to  the  Washington  Asylum  and  Jail,  otherwise  known  as  the 
District  Jail,  in  the  District  of  Columbia,  from  whence  you 
came,  and  there  be  kept  in  close  confinement;  and  that  ion 
the  28th  day  of  March  1947,  you  be  taken  to  the  place  prepared 
for  your  execution  within  the  walls  of  the  said  Washington 
Asylum  and  Jail,  and  that  then  and  there,  between  the  hojurs 
of  ten  o’clock  ante  meridian  and  two  o’clock  post  meridian,  jj-ou 
be  electrocuted  by  the  causing  to  pass  through  your  body,  a 
current  of  electricity  of  sufficient  intensity  to  cause  your  death, 
and  that  the  application  of  such  current  shall  be  continued 
until  you  are  dead,  and  may  God  have  mercy  on  your  soul.  I 

It  is  further  ordered  that  a  certified  copy  of  this  sentence 
shall  be  transmitted  by  the  Clerk  of  the  District  Court  of  tjhe 
United  States  for  the  District  of  Columbia  to  the  Superin- 
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tendent  of  the  aforesaid  Washington  Asylum  and  Jail  not  less 
than  ten  days  prior  to  the  time  fixed  in  this  sentence  of  the 
Court  for  the  execution  of  the  same. 

Signed  this  6th  day  of  December  A.  D.  1946. 

Alexander  Holtzoff, 

Justice. 

(Filed  Nov.  25.  1946.  Charles  E.  Stewart,  Clerk.) 

Motion  for  New  Trial 

Comes  now  the  defendant,  Jesse  James  Patton  by  his  attor¬ 
ney,  Wesley  S.  Williams  and  move  for  a  new  trial  in  the  above 
case  for  the  reasons,  as  follows: 

1.  That  the  verdict  was  contrary  to  the  evidence. 

2.  That  the  verdict  was  contrary  to  the  law. 

3.  That  the  Court  erred  in  not  granting  a  severance  in  the 
case. 

4.  That  the  defendant’s  religious  rights  were  abridged. 

5.  And  for  such  other  and  further  reasons  as  may  be  ad¬ 
vanced  upon  the  hearing  of  this  motion. 

Wesley  S.  Williams, 

Attorney  for  Jesse  James  Patton, 

506  oth  Street  NW.,  Washington,  D.  C. 

(Filed  November  21,  1946.  Charles  E.  Stewart.  Clerk.) 

Motion  for  New  Trial 

Now  comes  the  defendant,  Reginald  J.  Wheeler,  and  moves 
the  Court  to  set  aside  the  verdict  in  the  above  entitled  cause 
and  grant  a  new  trial.  The  following  are  the  reasons: 

1.  The  verdict  is  contrary  to  the  evidence. 

2.  The  verdict  is  contrary  to  the  weight  of  the  evidence. 

3.  The  defendant  was  denied  a  fair  and  impartial  trial  due 
to  certain  interruptions  on  the  part  of  the  trial  judge,  stressing 
importance  of  Government  testimony  and  minimizing  the 
effect  of  defense  testimony. 

4.  The  Court  erred  in  admitting  evidence  offered  by  the 
Government. 
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5.  The  Court  erred  in  excluding  evidence  offered  by  j  the 
defendant. 

6.  The  Court  erred  in  improperly  restricting  cross-examinar 
tion. 

7.  The  Court  erred  in  its  manner  of  summarizing  the 
evidence. 

8.  The  Court  erred  in  permitting  the  prosecuting  attorney 
to  argue  the  matter  of  fugitivity. 

9.  The  defendant  was  denied  a  fair  and  impartial  trial  due 
to  the  allotment  of  time  of  the  trial  judge  which  gave  the 
prosecution  a  decided  advantage  and  placed  the  defense  at 
a  disadvantage. 

10.  The  Court  erred  in  refusing  to  accept  testimony  tendered 
by  the  defense. 

11.  The  Court  erred  in  failing  to  order  a  complete  meijital 
examination. 

12.  The  Court  erred  in  refusing  to  permit  defendant  to  recall 
witnesses  for  full  cross-examination  as  to  the  circumstances 
surrounding  money  claimed  to  have  been  owned  by  defendant 
Wheeler. 

13.  The  defendant  was  denied  a  fair  and  impartial  trial  and 
his  constitutional  rights  abridged  by  the  Court’s  failure  to 
maintain  a  calm,  unbiased  and  impartial  attitude. 

14.  The  Court  erred  in  denying  defendant’s  motion  that  the 
jury  be  kept  apart  when  it  became  apparent  that  the  possi¬ 
bility  of  prejudice  and  hostility  was  great. 

(S)  James  J.  Laughlin, 

James  J.  Laughlin, 

National  Press  Building, 

Counsel  for  Defendant. 


(Filed  February  1,  1947.  Charles  E.  Stewart,  Clerk.) 

Designation  of  Record  on  Appeal  (Defendant  Patton) 

Notice  of  Appeal  having  been  filed  by  the  defendant  in  the 
above  entitled  cause  the  following  are  designated  to  be  in¬ 
cluded  in  the  Record  on  Appeal  to  be  filed  -with  the  clerk  of 
the  United  States  Court  of  Appeals  for  the  District  j  of 
Columbia. 
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1.  The  arraignment  and  plea. 

2.  The  indictment. 

3.  Motion  to  dismiss. 

4.  Motion  for  severance. 

5.  Motion  for  mental  examination. 

6.  Minute  entry  of  verdict. 

7.  Motion  for  a  new  trial. 

8.  Judgment. 

9.  Notice  of  Appeal. 

10.  Order  designating  stenographic  record  on  appeal. 

11.  The  entire  Reporter’s  transcript. 

12.  Clerk’s  certificate. 

13.  This  designation  of  record. 

(S)  Curtis  P.  Mitchell. 

Curtis  P.  Mitchell. 

1113  You  Street  NW., 
Attorney  for  Defendant. 

(Filed  December  17,  1946.  Charles  E.  Stewart,  Clerk.) 
Designation  of  Record  (Defendant  Wheeler) 

The  Clerk  will  please  prepare  the  record  and  include  therein 
the  following: 

1.  The  indictment. 

2.  Motion  to  dismiss. 

3.  Motion  for  severance. 

4.  Motion  for  mental  examination. 

5.  Minute  entry  of  verdict. 

6.  Motion  for  new  trial. 

7.  Judgment. 

8.  Notice  of  appeal. 

9.  Order  designating  stenographic  record  on  appeal. 

10.  This  designation  of  record. 

11.  Clerk’s  certificate. 

James  J.  Laughlin, 

James  J.  Laughlin, 

National  Press  Building, 

Counsel  for  Defendant. 
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In  the  District  Court  of  the  United  States 


For  the  District  of  Columbia 
Criminal  Division  No.  3 

Criminal  No.  77122 

United  States  vs.  Reginald  J.  Wheeler  and  Jesse  James 

Patton,  defendants 

| 

Washington,  D.  p., 
October  23, 19^.6. 

The  above-entitled  cause  came  on  for  hearing  on  motions  be¬ 
fore  Hon.  Alexander  Holtzoff,  Associate  Justice. 

■ 

*  *  *  *  #1 

2  Mr.  Laughlin.  Your  Honor,  there  are  a  number  of 
motions. 

The  Court.  Very  well,  take  them  one  at  a  time. 

Mr.  Laughlin.  Incidentally,  Your  Honor,  I  wonder  if  I 
may  have  the  defendant  brought  up  for  a  moment  to  execute 
an  affidavit  that  must  accompany  the  motion  to  provide  a 
stenographic  copy  of  the  transcript  at  the  expense  of  the  Urjited 
States?  As  a  matter  of  fact,  I  think  under  a  previous  ruling 
Your  Honor  does  not  require  an  affidavit  signed  by  the  defend¬ 
ant. 

The  Court.  That  is  correct. 

Mr.  Laughlin.  If  it  is  a  capital  case,  I  do  not  know  whether 
the  Government  will  have  any  objection  to  that.  Do  you  object 
to  that? 

I 

Mr.  Murray.  I  am  opposing  that  particular  motion  fqr  a 
reason  which  I  will  state. 

The  Court.  You  are  opposing  it? 

Mr.  Murray.  Yes,  because  of  the  affidavit  that  fwas 

3  filed  in  support  of  it. 

In  support  of  this  motion,  the  defendant  Wheeler  has 
filed  an  affidavit  in  which  he  says  that  at  the  time  of  his  arrest 
he  had  ample  funds  to  provide  for  daily  stenographic  transcript. 
The  Court.  Yes. 
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Mr.  Murray.  That  is  an  implication  that  money  was  taken 
from  him  after  his  arrest.  I  should  like  to  have  him  questioned 
on  that. 

Mr.  Laughlin.  I  think  that  would  be  a  splendid  thing, 
Your  Honor.  I  would  like  nothing  better  than  to  have  the 
Government  interrogate  him  fully  because,  if  they  find  assets 
on  him,  I  certainly  want  to  know  about  it  myself.  I  think 
I  should  know  it,  Your  Honor.  Therefore,  I  believe  it  is  very 
important  that  Mr.  Murray  have  the  fullest  latitude  to  in¬ 
terrogate  him  and  then  Mr.  Williams  may  want  to  ask  him  some 
questions. 

The  Court.  I  do  not  think  that  should  be  done.  I  should 
hestitate  to  let  the  United  States  Attorney  interrogate  the  de¬ 
fendant. 

Mr.  Murray.  There  is  an  implication  there  that  police  officers 
took  money  from  Wheeler.  I  think  that  ought  to  be  withdrawn 
or  else  explored. 

The  Court.  I  think  it  can  be  explored  later  on.  I  do  not 
think  it  would  be  appropriate  to  have  counsel  question 
4  the  defendant  in  a  criminal  case  unless  he  waives  his 
rights.  I  do  not  want  to  have  the  Fifth  Amendment 
inject  itself  in  this  situation. 

Mr.  Murray.  Yes,  sir.  I  move  then  that  part  of  the  affi¬ 
davit  be  stricken  as  irrelevant.  It  is  irrelevant  because  the  ma¬ 
terial  question  is  whether  the  defendant  is  now  able  to  defray 
the  expenses  of  a  record  for  himself. 

The  Court.  Is  there  any  question  in  your  mind  that  he  is 
without  funds,  Mr.  Murray? 

Mr.  Murray.  No,  he  is  without  funds.  I  do  not  dispute  that 
at  all.  I  mean  my  information  is  he  is  without  funds  and  was 
at  the  time  of  his  arrest. 

The  Court.  In  other  words,  you  feel  that  it  was  a  gratuitous 
falsehood  on  his  part  to  say  he  did  have  money  at  the  time  of 
his  arrest  and  that  it  disappeared? 

Mr.  Murray.  That  is  right. 

The  Court.  I  am  not  going  to  go  into  that.  I  am  going  to 
grant  the  motion. 

Mr.  Murray.  May  I  ask  that  that  part  of  the  affidavit  be 
stricken  as  irrelevant? 


Mr.  Laughlin.  I  would  object  to  that. 

The  Court.  I  am  not  going  to  strike  anything. 

Mr.  Murray.  Let  the  record  show  that  the  Government 
strenuously  denies  that  part  of  the  affidavit. 

5  The  Court.  Yes. 

Mr.  Murray.  And  can  prove  the  contrary  to  be  true. 
The  Court.  I  appreciate  and  I  think  it  is  quite  proper,  jMr. 
Murray,  that  you  should  protect  the  good  name  of  the  police 
officers  against  whom  this  aspersion  is  directed  and  I  think  it 
is  unfortunate  that  that  statement  is  in  the  affidavit  unless  its 
accuracy  can  be  demonstrated. 


Mr.  Laughlin.  There  is  a  motion  for  a  mental  examination, 
Your  Honor.  I  ask  that  the  defendant  Wheeler  be  subjected 
to  a  mental  examination  to  determine  his  degree  of  responsi¬ 
bility,  to  determine  whether  he  is  mentally  able  to  stand  trial. 

The  Court.  What  is  the  basis  of  that  application? 

Mr.  Laughlin.  It  is  just  the  motion  and  I  might  say,  Yjour 
Honor,  it  is  the  same  motion  in  the  same  form  that  was  pre¬ 
sented  to  you  in  the  Clisby  case  which  Your  Honor  authorised. 

The  Court.  Yes,  but  there  some  information  was  laid  be¬ 
fore  me  indicating  that  there  might  be  need  for  such  an  jex- 
amination.  I  do  not  think  the  Court  should  direct  a 
6  mental  examination  unless  some  information  is  brought 
to  the  Court’s  attention  indicating  the  desirability)  or 
necessity  for  such  an  examination. 

Mr.  Laughlin.  I  think  Your  Honor  may  be  right  and  I  njiay 
be  wrong,  because  lots  of  times  I  am  wrong  and  most  of  the 
time  Your  Honor  is  right  but  in  the  Clisby  case  I  do  not  th}nk 
there  was  any  showing. 

The  Court.  You  made  a  showing.  I  remember  very  well, 
an  oral  showing,  and  I  took  your  oral  statement. 

Mr.  Laughlin.  I  will  sav  this  to  Your  Honor:  I  am  unable 

*  #  i 

to  give  you  any  facts  now  after  talking  to  his  mother  that  woijild 
form  the  basis  of  a  statement  requesting  an  examination  Ex¬ 
cept  the  charge  is  such  a  serious  one.  He  is  without  funds  to 
hire  a  psychiatrist  of  his  own  selection,  Your  Honor. 

The  Court.  Unless  there  is  some  indication  or  some  facts 
indicating  that  perhaps  the  defendant’s  mind  is  unsound  I  do 
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not  think  I  should  authorize  an  examination.  Mr.  Murray, 
I  will  hear  you  on  that. 

Mr.  Murray.  I  have  no  comment.  I  neither  oppose  nor  con¬ 
cur  in  the  motion.  I  leave  it  up  to  the  Court. 

The  Court.  I  am  going  to  deny  the  motion  but  I  suggest, 
Mr.  Murray,  that  you  arrange  to  have  Dr.  Gilbert  look  the 
defendant  over  informally  before  the  date  of  trial.  Will  you 
do  that,  Mr.  Murray? 

7  Mr.  Murray.  Yes,  I  will  do  that.  There  is  a  similar 
motion  by  the  co-defendant  Patton. 

The  Court.  What  do  you  say  to  this,  Mr.  Williams? 

Mr.  Williams.  I  presented  that  motion  on  the  2nd  of  Octo¬ 
ber  and  at  that  time  I  went  into  a  lengthy  discussion  with  Mr. 
Murray  as  to  my  reasons  therefor.  He  did  not  object  to  the 
motion.  I  do  not  know  whether  he  consented  to  it  specifically 
on  the  record  but  if  Your  Honor  wishes  to  hear  my  reason  for 
requesting  a  mental  examination  of  Patton  I  will  state  them  at 
this  time. 

The  Court.  I  will  hear  you,  of  course. 

Mr.  Williams.  In  interrogating  the  defendant,  Your  Honor, 
I  could  gain  no  tangible  or  reasonable  description  of  his  child¬ 
hood  or  of  his  parentage.  Resting  on  the  decision  handed 
down  by  the  Supreme  Court  in  the  Fisher  case - 

The  Court.  The  Fisher  case,  but  you  cannot  rely  on  the 
dissenting  opinion  as  your  authority. 

Mr.  Williams.  Except,  Your  Honor,  I  merely  take  what  I 
think  is  the  more  logical  and  clear  expression  of  law  by  any  of 
the  Justices,  and  I  think  Your  Honor  is  not  bound  by  the 
majority  opinion  in  this  case  because  we  are  going  further  than 
that.  As  I  stated  before.  Your  Honor,  this  boy  has  no  history 
of  his  parentage  and  his  education,  although  he  attained,  I 
think,  the  eighth  grade.  There  seems  to  be  no  place  I  can 
put  my  hand  on  any  normal  facts  as  to  his  childhood. 

8  There  may  be  conditions  of  his  human  mind  I  am  not 
able  to  understand. 

The  Court.  Were  you  able  to  discuss  matters  with  him? 

Mr.  Williams.  Not  fully  because  he  was  unable  to  recall 
things  that  might  have  a  bearing  on  this  case.  As  to  my  de¬ 
fendant,  with  all  due  respect  to  Mr.  Laughlin’s  defendant,  it 
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seems  there  was  a  great  power  of  persuasion  and  undue  in¬ 
fluence  exercised  over  him  that  would  not  be  exercised  ove(r  a 
person  of  normal  intelligence  and  for  that  reason  I  felt  it  was 
my  duty  to  ask  the  Court  to  order  a  mental  examination. 

The  Court.  I  am  going  to  deny  the  motion.  I  do  not  think 
there  is  sufficient  showing  but  I  am  going  to  ask  the  Govern¬ 
ment  to  have  Dr.  Gilbert  examine  both  of  these  defendants 
informally. 

Mr.  Murray.  I  will  do  that. 

The  Court.  If  there  is  going  to  be  a  written  report,  you  yill 
have  it. 

Mr.  Laughlin.  I  think  we  ought  to  have  it  a  week  before  or 
several  days  before  trial  because  there  may  be  something'  in 
that  report  that  Mr.  Williams  and  I  will  want  to  take  otljier 
steps  on. 

The  Court.  1  am  not  asking  for  a  written  report  but  if  Dr. 
Gilbert  submits  one  you  will  have  it.  What  I  want  now,  for 
the  information  of  the  Court,  is  to  have  Dr.  Gilbert  look  th^se 
two  men  over. 

9  Mr.  Murray.  I  will  simply  make  the  request  tlien 

and  ask  him  to  report  to  the  Court. 

The  Court.  Yes,  and  if  I  get  a  written  report  I  will  make  it 
available  to  all  counsel  in  the  case,  both  sides. 

Mr.  Williams.  We  will  renew  this  motion  before  trial  j  if 
other  matters  should  come  up. 

The  Court.  Yes.  In  the  trial  if  it  should  appear  that  th^se 
defendants  or  either  of  them  are  of  unsound  mind  steps  w|ill 
be  taken.  What  is  your  next  point? 

Mr.  Laughlin.  A  motion  for  severance. 

The  Court.  I  will  hear  you  on  that,  Mr.  Laughlin. 

Mr.  Laughlin.  That  motion  is  based  on  the  proposition, 
Your  Honor,  as  we  understand  it,  that  the  co-defendant  hid 
made  a  statement  and  confession  outside  of  the  hearing  of  my 
defendant.  Therefore,  to  place  him  on  trial  I  think  would 
seriously  prejudice  and  handicap  my  client  and  while  it  is  largely 
in  the  discretion  of  the  Court  I  ask  you  to  consider  the  precedent 
in  the  Carrier  and  the  Burton  case.  In  that  case  two  men  were 
indicted  for  first  degree  murder  as  here.  Carrier  remained 
silent.  Carrier  said  nothing.  Burton  did  make  a  statement.  I 
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think  it  was  first  oral  and  later  reduced  to  writing.  It  was 
argued  and  Judge  McGuire  took  the  action  after  taking  it  under 
advisement  and  granted  the  motion  for  severance. 

10  Therefore,  there  were  separate  trials  and  I  think  the 
wisdom  of  his  ruling  was  reflected  because  there  was  a 

conviction  in  one  and  an  acquittal  in  the  other  one. 

I  use  that  as  a  precedent,  Your  Honor.  This  being  a  capital 
case  I  think  where  the  matter  rests  in  the  discretion  of  the 
Court  it  should  be  exercised  favorably  in  a  case  where  the  life 
of  the  defendant  is  at  stake. 

The  Court.  I  was  just  glancing  at  the  Government’s  memo¬ 
randum  in  opposition  to  your  motion.  It  appears  from  that 
memorandum  that  each  of  the  defendants  made  a  statement 
and  the  statement  of  each  defendant  implicated  the  other  one. 
Isn’t  that  a  little  different  from  the  Carrier  and  Burton  situa¬ 
tion? 

Mr.  Laughlin.  Of  course  my  client  tells  me,  Your  Honor, 
that  he  made  no  statement. 

Mr.  Williams.  This  comes  as  a  shocking  surprise  to  me.  I 
never  received  any  answer  in  opposition  to  my  motion  for  a 
severance. 

The  Court.  This  is  a  memorandum  in  opposition  to  the 
motion  of  the  defendant  Wheeler. 

Mr.  Murray.  That  is  true.  I  did  not  file  one  against  that. 

Mr.  Williams.  Under  the  circumstances  I  would  like  to  have 
an  opportunity  to  study  this  and  submit  a  memorandum. 

The  Court.  No,  I  think  we  will  dispose  of  the  matter  now. 
I  will  hear  the  Government  on  this  motion  for  a 

1 1  severance. 

Mr.  Murray.  That  statement  is  true.  Both  defend¬ 
ants  confessed,  each  implicating  the  other.  Mr.  Laughlin  men¬ 
tions  one  case  where  a  severance  was  granted.  I  do  not  know 
for  what  reason - 

The  Court.  I  remember  the  case. 

Mr.  Murray  (continuing).  But  I  could  name  a  thousand 
cases  in  the  last  ten  years  where  there  has  been  no  severance. 

The  Court.  I  think  there  were  two  grounds  granting  the 
motion  in  that  case.  One  defendant  made  a  statement  and 
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the  other  did  not.  That  was  one  ground.  The  other  was  that 
one  defendant  had  a  rather  bad  past  and  the  other  did  not,  and 
the  argument  was  advanced  that  a  joint  trial  would  prejudice 
the  defendant  whose  past  record  was  good  by  being  joined  with 
a  person  with  a  criminal  record.  After  all,  each  of  these  cases 
stands  on  its  own  feet. 

Will  you  state  briefly  just  what  the  facts  are  in  this  case? 

Mr.  Murray.  Two  men  perpetrated  this  murder.  Both  had 
guns.  One  of  them  shot  the  deceased  and  the  other  pointed 
his  gun  at  other  persons  in  this  drug  store  where  it  happened. 
They  both  left  and  not  many  days  thereafter  the  defendant 
Patton  was  arrested.  He  made  a  statement  confessing  hii  own 
part  which  was  the  holding  up  of  the  other  people  and 

12  said  that  Wheeler,  who  was  still  at  large,  had  fired  the 
fatal  shot  and  killed  Mr.  Bernstein.  He  testified  tp  like 

effect  openly  at  the  Morgue  identifying  one  of  the  persons  who 
was  in  the  drug  store.  Wheeler  later  was  arrested  and  he  con¬ 
fessed. 

The  Court.  In  other  words,  this  is  a  case  where  two  men 
are  charged  with  perpetrating  an  act  jointly  and  simultane¬ 
ously? 

Mr.  Murray.  That  is  right. 

The  Court.  Do  you  want  to  be  heard  on  the  motion  ifor  a 
severance? 

Mr.  Williams.  Yes,  if  Your  Honor  please.  Mr.  Murray 
stated  that  Patton  stated  Wheeler  fired  the  shot  but  he  failed 
to  state  that  that  information  came  to  Patton  by  reading  the 
newspapers  after  the  offense  had  been  committed. 

At  the  time  the  robbery  was  in  process  or  various  robberies 
or  various  substantive  offenses  during  which  the  deceased  was 
killed,  Patton  had  no  knowledge  whatsoever  that  any  shouting 
occurred  in  the  back.  That  shows  itself  throughout  the  head¬ 
ing  of  not  only  his  confession  but  the  testimony  taken  down 
before  the  Coroner.  There  is  a  feeling  all  along  that  a  soda 
bottle  burst  and  the  slight  percussion  from  that  cap  was  heard. 
It  might  seem  ridiculous  in  putting  it  that  wayj  but, 

13  nevertheless,  Patton,  in  making  a  clean  breast  of  this 
whole  affair,  not  only  in  the  interrogation  of  the  police 
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officers  but  before  the  Coroner  gave  substantially  the  same 
statements  he  made  originally  with  no  effort  to  color  it  in  any 
manner. 

I  say,  due  to  that  fact  and  due  to  the  fact  that  Wheeler  did 
flee  after  this  offense,  would  prejudice  Patton  considerably  and 
since  there  were  substantive  offenses  occurring  at  that  par¬ 
ticular  time  that  it  would  be  unfair  to  force  Patton  to  go  to 
trial  at  this  time  with  the  defendant  Wheeler. 

The  Court.  In  other  words,  this  is  a  rather  curious  situation. 
Each  of  the  defendants  feels  he  will  be  prejudiced  by  being 
tried  with  the  other  defendant? 

Mr.  Williams.  That  is  true. 

The  Court.  Of  course,  a  motion  for  a  severance  is  in  the 
discretion  of  the  Court.  The  Court  has  in  mind  the  fact  that 
motions  for  severance  are  very  sparingly  granted  and  only  in 
exceptional  circumstances.  I  think  the  Court,  therefore,  should 
exercise  its  discretion  in  accordance  with  the  well  established 
practice  in  such  matters  unless  there  was  some  unusual  and 
exceptional  circumstance  which  would  indicate  that  it  would 
be  a  grave  injustice  to  try  the  two  defendants  together. 

Motion  for  a  severance  will  not  be  granted  and,  in  this  par¬ 
ticular  case  in  which  the  same  evidence  applies  I  assume  it 
would  be  directed  against  both  defendants  and  I  see  no 
14  ground  for  a  severance. 

Mr.  Williams.  I  would  like  to  point  this  out :  In  the 
place  where  this  offense  occurred  there  were  two  separate  parts, 
one  part  entirely  excluded  from  the  other  part  and  the  de¬ 
fendant  Wheeler  at  that  particular  time  had  gone  on  into  an 
independent  offense  of  his  own  at  the  time  this  death  occurred 
and  my  client  was  in  no  way  involved. 

The  Court.  Perhaps  I  misunderstood  counsel’s  statement. 
My  understanding  of  the  Government  was  that  both  defendants 
are  charged  with  committing  a  murder  and  perpetrating  a 
robbery. 

Mr.  Murray.  Yes.  His  statement  since  I  made  my  state¬ 
ment  is  correct,  that  is,  I  said  Patton  said  Wheeler  shot.  Pat¬ 
ton  said  he,  Patton,  did  not  shoot  but  he  and  W’heeler  were  in 
the  store  at  the  time  and  he  found  out  later  Wheeler  had,  in 
fact,  shot. 
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The  Court.  I  would  think  this  case  could  be  tried  bletter 
jointly  than  separately.  I  deny  the  motion. 

Mr.  Laughlin.  I  did  not  know  there  was  a  confession.  I  do 
not  suppose  Mr.  Murray  would  care  to  say  that  it  was  vol¬ 
untarily  made? 

Mr.  Murray.  Yes,  it  was  voluntarily  made. 

The  Court.  Of  course,  that  is  an  issue  that  can  be  tried  at 
the  trial.  Are  there  any  further  motions? 

Mr.  Laughlin.  Yes,  Your  Honor,  just  one  more,  and 

15  I  won’t  take  much  more  of  your  time. 

The  Court.  That  is  all  right. 

Mr.  Laughlin.  This  is  a  motion  to  dismiss.  This  marp  be 
moot  in  view  of  a  ruling  made  by  Your  Honor  in  another  case 
based  on  the  Tiel  vs.  Southern  Pacific  Company.  Your  Honor 
is  familiar  with  that  case  and  it  is  based  on  the  Grand  Jury 
returning  this  indictment  did  not  represent  a  proper  cross- 
section  of  the  community.  If  Your  Honor  does  not  feel  that  is 
moot  I  would  like  an  opportunity  to  examine  our  Jury  Com¬ 
missioner  so  the  record  may  show  just  how  this  panel  |  was 
drawn. 

The  Court.  Perhaps  the  facts  can  be  stipulated. 

Mr.  Laughlin.  You  mean  how.it  is  drawn,  Your  Honor? 

The  Court.  I  think  the  Court  will  take  judicial  notice  of 
the  operation  of  its  own  agency. 

Mr.  Laughlin.  I  am  not  so  sure  it  would  go  to  this  in  the 
light  of  the  Supreme  Court  decision. 

The  Court.  Will  you  state  what  your  contention  is? 

Mr.  Laughlin.  Our  contention  is  it  does  not  represent  a 
cross-section  of  the  community.  In  other  words,  if  we  may 
use  the  language,  we  do  not  have  men,  for  instance,  who  wpuld 
drive  a  sprinkler  at  5  o’clock  in  the  morning  on  the  street  or 
men  who  collect  the  garbage  and  men  who  do  different  types  of 
perhaps  undesirable  labor.  We  contend  it  does  not  reach  out 
and  get  a  proper  representation  of  the  residents  of  jthe 

16  District  of  Columbia  as  I  think  is  commanded  by  the 
Supreme  Court  case  and  I  think  that  is  particularly  per¬ 
suasive,  Your  Honor,  when  they  reversed  that  case  and  it  was 
a  civil  case.  It  would  seem  to  me  the  requirements  would  be 
a  little  more  rigorous  in  a  criminal  case.  However,  I  do  want 
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to  state  my  position  but  since  Your  Honor  has  ruled  in  the 
other  case  perhaps  my  enthusiasm  is  somewhat  diluted  but  I 
want  to  state  my  position. 

Mr.  Murray.  I  am  willing  to  have  the  matter  inquired  into 
but  my  information  is  there  has  been  no  systematic  exclusion  of 
any  class  of  citizens.  I  am  quite  sure  sprinklers  as  a  class  are 
not  excluded. 

The  Court.  In  the  Tiel  case,  the  objection  was  that  the  Com¬ 
mission  systematically  excluded  certain  groups  of  the  com¬ 
munity  from  being  drawn  on  jury  duty.  That  was  the  case 
that  came  up  from  one  of  the  California  districts  and  the  Jury 
Commissioners  in  that  district,  as  I  recall  the  case,  excluded 
day  laborers  who  were  paid  on  a  per  diem  basis  because  it  was 
a  hardship  on  them  to  serve  on  the  jury  in  that  they  would  lose 
a  day’s  pay  every  time  they  would  serve  on  the  jury.  The 
Supreme  Court  held  that  no  matter  how  commendable  the 
motives  of  the  Jury  Commissioners  might  have  been  that  action 
was  illegal. 

In  this  case,  you  do  not  contend,  do  you,  that  certain  groups 
are  systematically  excluded? 

Mr.  Laughlin.  I  do  not  contend  that,  no,  sir,  because 
17  I  have  nothing  on  which  to  base  that,  Your  Honor. 

The  Court.  Your  contention  is  that  the  manner  in 
which  the  names  were  selected  for  jury  service  did  not  result  in 
a  representative  group? 

Mr.  Laughlin.  That  is  right.  In  other  words,  I  think  it 
should  reach  out,  and  as  far  as  I  can  remember  we  have  never 
had  John  L.  Lewis  on  a  jury  here  and  other  persons.  I  do  not 
know  if  we  have  ever  had  any  of  our  ball  players.  I  think  it 
ought  to  reach  here  and  reach  there  so  it  is  a  jury  of  peers. 

The  Court.  It  does. 

Mr.  Laughlin.  I  am  not  so  sure,  Your  Honor. 

The  Court.  The  Jury  Commissioners,  by  mathematical  or 
arithmetical  formula,  take  names  from  the  city  directory  and 
send  questionnaires  to  the  names  thus  picked  at  random  and 
they  determine  from  the  responses  to  the  questionnaires 
whether  the  juror  has  the  legal  qualifications  for  service.  That 
is  the  only  point  they  pass  upon.  If  the  responses  to  the  ques- 


tionnaire  disclose  he  has  the  legal  qualifications  his  name  is 
placed  in  the  jury  box.  Otherwise,  it  is  not. 

Mr.  Laughlin.  You  say  the  names  are  picked  at  random 
from  the  city  directory  or  the  telephone  directory? 

The  Court.  The  city  directory  or  both,  I  am  not  sure,  i 

Mr.  Laughlin.  I  did  not  know  that  but  I  will  accept  your 
statement. 

18  The  Court.  However,  if  you  insist  on  examining  the 
Jury  Commissioner  I  will  let  you  do  so. 

*  *  *  *  f 

Mr.  Murray.  May  I  make  a  statement?  I  take  it  Mr.  Laugh- 
lin’s  motion  goes  both  to  the  grand  and  petit  juries.  I  take  it 
there  is  no  distinction  but  that  can  be  taken  up  later. 

The  Court.  Yes. 

Mr.  Murray.  There  is  another  motion  for  a  change  of  kenue 
that  has  not  been  mentioned. 

Mr.  Laughlin.  I  have  abandoned  that,  Your  Honor,  j  The 
reason  I  wanted  a  change  of  venue  at  that  time  was  in  jorder 
not  to  have  the  case  heard  immediately  but  the  passage  of  |  time 
has  given  us  the  relief  we  sought  from  it. 


24  Edward  Goring  Bliss  was  called  as  a  witness  by  the 
defendants  and,  having  been  first  duly  sworn,  was  ekam- 

ined  and  testified  as  follows: 

•Direct  examination  by  Mr.  Laughlin: 

Q.  Will  you  state,  please,  your  full  name,  sir? 

A.  Edward  Goring  Bliss. 

Q.  What  is  your  occupation,  Mr.  Bliss? 

A.  My  regular  gainful  occupation  is  assistant  general  Man¬ 
ager  of  the  Chesapeake  &  Potomac  Telephone  Company.  I 
am  also  jury  commissioner  of  the  District  of  Columbia. 

Q.  How  long  have  you  held  that  office,  sir? 

A.  Approximately  18  months. 

25  Q.  Will  you  tell  us  this,  sir,  how  much  of  your  itime 
is  devoted  to  your  duties  as  Jury  Commissioner?! 

A.  Well,  it  varies,  but  it  averages  about  forty  hours  a  month. 
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Q.  How  many  employees  are  under  you.,  not  of  the  phone 
company  but  I  mean  in  the  Jury  Commissioner’s  office? 

A.  There  are  six  employees  in  the  office. 

Q.  In  connection  with  summoning  jurors  with  particular 
reference  to  Grand  Jurors,  will  you  tell  us,  sir,  just  how  that  is 
done  and  what  procedure  you  follow? 

The  Court.  I  think  the  procedure  is  the  same  for  Grand  and 
Petit  Jurors.  They  are  taken  from  the  same  list. 

Mr.  Laughlin.  They  are  drawn  all  at  one  time? 

The  Witness.  I  can  testify  we  do  not  know  who  is  going  to 
be  on  any  particular  jury,  Grand  or  Petit,  when  we  send  the 
names  forward  to  the  United  States  District  Court. 

By  Mr.  Laughlin: 

Q.  What  I  want  to  know  now,  sir,  and  we  know  that  each 
month  certain  jurors  are  picked  and  four  times  a  year  addi¬ 
tional  numbers  are  picked  but  will  you  tell  us  just  how  jurors 
are  picked  for  service  in  this  court? 

A.  There  are  two  separate  operations  which  I  shall  describe 
in  series,  so  to  speak. 

The  first  is  the  selection  of  the  citizen  for  jury  service.  We 
have  an  objective  in  the  Jury  Commission  at  the  present 
time  for  the  coverage  of  every  citizen  in  the  District  of 
26  Columbia  between  the  ages  of  21  and  65  to  determine 
their  qualifications  for  jury  service  and  we  are  striving  to 
cover  the  whole  group. 

The  Court.  May  I  interrupt  you,  Colonel? 

The  Witness.  Yes. 

The  Court.  When  you  speak  of  qualifications  do  you 
mean - 

The  Witness  (interposing).  Legal  qualifications  in  accord¬ 
ance  with  the  Code  of  Law  of  the  District  of  Columbia. 

The  Witness.  Is  he  a  Colonel,  Your  Honor? 

The  Court.  Yes. 

Mr.  Laughlin.  Colonel,  I  want  to  call  you  by  your  right 
name. 

The  Court.  Let  the  Colonel  finish  his  answer  and  describe 
the  operation. 
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The  Witness.  I  am  a  Commissioner  in  this  Court,  ^our 
Honor. 

By  Mr.  Laughlin  : 

Q.  Colonel,  you  finish  your  answer,  please. 

A.  I  stated  that  the  objective  was  to  cover  all  the  citizenry 
in  the  general  group  that  are  eligible  for  jury  service,  naively, 
from  21  to  65,  to  determine  their  legal  qualification  to  serve. 
Last  year  we  covered  40,000  of  them.  At  the  present  time  or 
this  year  we  are  proceeding  at  a  rate  that  will  range  between 
sixty  and  seventy  thousand. 

27  Those  names  are  selected  in  accordance  with  a  pro¬ 
cedure  set  up  by  the  Jury  Commission  that  varies  from 

month  to  month  from  the  city  directory,  the  general  city  direc¬ 
tory.  I  might  add,  parenthetically,  that  after  careful  stjudy 
that  is  the  only  existing  list  that  we  have  been  able  to  discover 
that  makes  no  distinction  as  to  economic  or  social  and  any  ojther 
status  of  the  citizen.  It  may  not  be  perfect  but  it  is  the  ))est 
that  is  available  in  our  opinion. 

We  proceed  to  select  names  from  that  directory  on  a  system¬ 
atic  basis  scattering  them  completely  through  the  alphabet. !  In 
other  words,  we  direct  that  questionnaires  be  prepared,  and  this 
is  an  example,  beginning  with  the  second  name  in  the  first  col¬ 
umn  of  the  first  page  of  the  directory,  that  name  and  every  tenth 
name  thereafter  and  applying  the  same  rule  to  the  left-h^nd 
column  of  every  left-hand  page  from  A  to  Z  in  that  book.  |We 
do  that  because  that  eliminates  any  hazard  of  concentrating  on 
an  unusual  situation,  say,  in  the  A’s.  If  you  can  only  coyer, 
say,  5,500  a  month  you  might  cover  only  one  section  of  ^he 
alphabet  and  that  would  introduce  an  element  of  unfairness. 
We  proceed  directly  through  the  book. 

Questionnaires  are  mailed  to  those  individuals  and  when  the 
questionnaires  are  returned  those  questionnaires — a  minjute 
ago  I  said  approximately  5,500  at  the  present  rate — are  (di¬ 
vided  into  three  groups.  The  Commission  assigns  an 

28  individual  Commissioner — there  are  three  of  us — to  re¬ 
view  in  detail  every  questionnaire  in  the  particular  block 

assigned  to  that  individual.  He  reviews  those  bearing  in  mind 
the  legal  qualifications  under  the  Code. 

i 

I 

i 
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The  Court.  May  I  interrupt  you  at  this  point? 

The  Witness.  Yes. 

The  Court.  This  questionnaire  consists  of  questions  in¬ 
tended  to  elicit  information  as  to  whether  the  prospective  juror 
has  the  legal  qualifications  to  serve  as  a  juror? 

The  Witness.  That  is  correct.  Your  Honor. 

The  Court.  Proceed. 

The  Witness.  There  are  certain  types  of  answers  on  which 
there  can  be  no  questions.  For  instance,  if  the  man  indicates 
that  he  has  a  criminal  record,  there  is  no  question  as  to  his 
eligibility  or  noneligibility.  There  are  certain  other  elements 
that  are  not  as  easy  to  determine.  For  instance,  the  matter  of 
residence,  whether  the  man  is  a  bona  fide  resident  of  the  Dis¬ 
trict  of  Columbia.  In  some  cases,  that  is  relatively  easy.  In 
other  cases,  it  is  not. 

In  those  cases  where  a  very  definite  element  of  judgment  is 
involved,  the  Commissioner  reviewing  those  cases  definitely 
marks  those  and  when  we  come  up  at  the  next  meeting  all  these 
cases  are  submitted. 

I  can  sample  another  Commissioner’s  group  if  I  feel  that  he 
may  be  using  any  different  standard  from  mine.  He  will 
29  bring  to  the  attention  of  the  Commission  the  borderline 
cases  that  do  not  resolve  themselves  definitely  on  a  mat¬ 
ter  of  fact  but  where  an  opinion  as,  for  instance,  residence  and 
those  will  be  discussed  and  gone  into  in  detail.  In  the  final 
analysis,  the  action  of  the  Commission  on  all  cases  for  that 
month  or  that  are  reviewed  that  month  is  taken  bv  the  Com- 

V 

mission  en  banc  and  is  approved  or  disapproved  and  so  recorded. 

That  means  then  that  these  questionnaires  have  been  divided 
into  two  groups,  eligible  and  noneligible.  The  noneligible  are 
filed  for  further  reference  in  case  something  else  comes  up 
about  them.  The  ones  that  are  eligible  are  then  ordered  listed 
to  go  in  the  ballot  box.  Generally  that  takes  approximately  a 
month  to  so  list  them  when  you  have  a  large  group  of  5,500. 
They  are  listed  on  small  ballots  and  a  carbon  list  on  blank  paper 
is  made  at  the  same  time. 

At  the  next  meeting  of  the  Commission,  that  carbon  of  the  list 
of  ballots  and  the  ballots,  sir,  are  there  and  the  count  of  them 
has  been  verified  in  bunches,  the  list  is  gone  over  by  each  Com- 
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missioner  and  is  initialed,  and  that  constitutes  the  approval 
of  the  Commission  to  place  those  ballots  in  the  box. 

When  the  box  is  opened  up  the  Chairman  or  the  Senior  Com¬ 
missioner  present — two  have  to  be  present — opens  the  ballots; 
that  is,  I  say  opens  the  ballots,  takes  the  rubber  band  off  thkse 
blocks,  places  them  in  the  box  and  closes  the  box  and  thor¬ 
oughly  shuffles  them  at  that  time.  That  is  dd>ne 

30  before  the  drawing. 

This  constitutes  the  two  sequences  in  the  selection. 
The  ballots  are  now  in  the  box.  Each  month,  on  the  first  Wed¬ 
nesday  after  the  first  Tuesday  of  the  month,  the  Jury  Commis¬ 
sion  meets  and  draws  the  number  of  names  required  by  the  or¬ 
ders  of  the  various  courts.  Those  orders  are  generally  standing 
orders  and,  at  the  present  time,  the  District  Court  of  the  United 
States  requires  425  names  for  two  months  of  the  quarter,  apd 
in  the  third  month  500  names,  the  difference  being  that  in  tjhe 
third  month  the  Grand  Jury  is  selected  and  the  Municipal  Court 
w’hich  has  two  divisions,  criminal  and  civil  and  the  Juvenile 
Court  so  altogether  the  total  required  for  the  Jury  Commission 
to  draw  were  835  names  of  which  500  were  to  go  to  the  United 
States  Court. 

*  #  *  #  * 

The  Witness.  My  last  statement  was  that  835  names  wqre 
drawn  in  September. 

By  Mr.  Latjghlin  : 

Q.  And  500  for  the  District  Court? 

A.  And  500  to  go  to  the  District  Court. 

As  to  the  procedure  in  a  drawing,  when  we  hold  a  public 
meeting  for  a  drawing  the  meeting  is  held,  of  course,  in  the 
offices  of  the  Jury  Commission.  The  doors  are  open  sojit 

31  is  a  public  hearing  for  anyone  to  attend  who  cares  to 
do  so  and,  of  course,  the  clerks  there  are  always  preseht 

so  there  are  six  witnesses  at  least. 

The  seal  of  the  box  is  broken  in  the  presence  of  the  legally 
required  number  of  Commissioners.  Prior  to  unlocking  the 
box,  it  is  always  shaken.  Sometimes  we  get  so  many  names  jin 
the  box  that  we  manually  shake  it  in  addition  to  make  sure  th^t 
the  box  is  thoroughly  mixed.  I  might  add  that  at  the  present 
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time  the  number  of  names  in  the  box  averages  about  6,000, 
which  fills  the  box  pretty  completely. 

We  then  proceed  to  draw  and  the  names  are  drawn,  these 
papers  ballots,  by  the  Commissioners  or  one  of  the  Commission¬ 
ers.  As  we  rotate  and  one  numbers  the  ballot  as  it  comes  from 
the  box  so  there  can  be  no  question  as  to  the  order  in  which  it 
was  drawn.  The  first  500  drawn  go  to  the  United  States  Court. 
Following  that,  the  others  are  drawn  in  accordance  with  the 
system  that  has  been  established,  the  Municipal  Court,  Crimi¬ 
nal,  and  Civil  Divisions  and  the  Juvenile  Court  last. 

The  names  so  numbered,  that  number  constitutes  the  juror’s 
number,  are  then  transcribed  to  the  court  list  which  is  signed 
with  the  certificate  of  all  the  Commissioners  present  at  that 
drawing  to  the  effect  that  the  names  were  drawn  in  accordance 
with  the  law.  The  box  is  then  locked  and  returned. 

Q.  This  procedure  that  you  have  now  related  to  us, 
32  Colonel,  how  long  has  that  been  in  effect? 

A.  It  has  been  in  effect  since  the  month  that  I  came 
on  the  Commission. 

Q.  When  was  that? 

A.  With  amplifications.  I  mean  we  have  developed  as  we 
have  gone  along.  We  have  considered  various  things.  I  do 
not  know’ — but  to  answer  your  direct  question  for  eighteen 
months.  I  told  you  I  was  appointed  in  April  of  1945. 

Q.  I  understand  then,  sir.  that  no  different  procedure  is 
followed  now  than  that  that  was  followed  in,  say,  this  Spring 
of  this  vear? 

A.  There  are  minor  differences  on  it.  The  first  time  I  served 
at  a  drawing  w*e  did  not  attempt  to  number  each  ballot.  We 
took  them  out  in  groups  of  ten,  put  a  rubber  band  around  them 
and  numbered  those  groups  and  they  were  listed  in  the  order 
in  which  they  appeared  in  that  particular  block.  Minor  dif¬ 
ferences  .of  that  sort  which  do  not  affect  the  principle  but  we 
believe  are  refinements,  plugged  loopholes  that  might  be  there 
for  a  mistake  or  an  inaccuracy  for  with  the  numbering  they 
can  never  get  mixed  and  people  can  identify  them  in  the  order 
in  which  they  are  drawn. 

Q.  You  stated,  Colonel,  that  the  city  directory  was  a  true 


index  of  the  community.  In  other  words,  every  person  in  the 
community  is  listed  in  the  city  directory? 

A.  Presumably  they  are. 

33  Q.  Did  I  understand  you  to  say  that,  so  far  as  you 
know,  every  person  in  the  community  or  did  you  say 

that  every  person  in  the  District  of  Columbia  is  listed  in*  jfche 
city  directory? 

A.  Every  person  that  can  be  found  is  listed  in  that  directory. 
I  would  never  testify  that  everybody  was  so  listed. 

Q.  I  quite  understand  that  but,  as  far  as  you  know,  ev^ry 
person  is  listed — for  instance,  it  goes  from  house  to  hoij.se, 
I  take  it.  every  house  and  hamlet  and  so  on.  Colonel,  ii  it 
not  a  fact  that  the  last  city  directory  that  has  been  printed  or 
published  was  in  1943? 

A.  I  believe  the  enumeration  was  in  1943  and  the  publica¬ 
tion  was  as  of  1944  or  in  1944. 

Q.  You  may  be  right,  Colonel,  but  if  I  said  to  you  that  a 
telephone  call  to  the  Polk  Agency  just  20  minutes  ago  informed 
me  that  the  last  directory  that  was  published  was  in  1943  ajnd 
they  had  hoped  to  publish  one  in  1947,  next  year,  but  they  are 
not  certain  about  it,  and  I  understand  your  understanding  is  Ijhe 
last  one  was  1944.  is  that  your  testimony? 

A.  Of  course,  that  is  debating  a  point,  sir,  that  is  harcjly 
significant.  The  significant  date  is  the  date  of  the  enumera¬ 
tion. 

Q.  You  still  use  that  last  city  directory? 

A.  We  are  using  that  last  city  directory  for  want  of 

34  any  better  over-all.  The  census  figures,  which  is  the  only 

other  complete  enumeration,  are  older  than  the 
directory. 

The  Court.  Have  you  any  more  recent  or  more  complete 
list  to  suggest?  If  you  know  of  any,  I  think  the  Court  would 
direct  the  Jury  Commission  to  use  it. 

Mr.  Laughlin.  You  put  that  to  me  suddenly  and  if  you 
will  let  me  study  it  overnight  or  until  Monday  perhaps  I  could 
give  you  one. 

The  Court.  I  do  not  think  there  is  any. 

Mr.  Laughlin.  Of  course,  what  I  said,  Your  Honor,  was 
just  in  jest. 
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The  Court.  Oh,  yes. 

By  Mr.  Laughun: 

Q.  Colonel,  then  do  I  understand  from  your  testimony  there 
could  be  a  great  body  of  residents  here  who  came  here  from 
1943  on  who  would  not  be  tapped  for  jury  service  at  all? 
Wouldn’t  that  be  a  fact,  sir? 

A.  Yes;  categorically  yes. 

*  *  *  *  * 


1  In  the  District  Court  of  the  United  States  for  the 

District  of  Columbia 

Criminal  Division  No.  3 

Criminal  No.  77122 

United  States  vs.  Reginald  J.  Wheeler  and  Jesse  James 

Patton,  defendants 

Washington,  D.  C., 

October  31,  1946. 

The  above-entitled  cause  came  on  trial  for  trial  before 

Hon.  Alexander  Holtzoff,  Associate  Justice. 

***** 

23  Will  the  fact  that  the  defendants  are  colored  and  the 
deceased  was  a  white  man  prejudice  or  affect  you  in  any 

way  as  jurors  in  this  case? 

***** 

The  Court.  Would  you  give  more  credence  to  a  witness  be¬ 
cause  he  is  a  white  man  than  you  would  to  a  colored  witness, 
all  other  things  being  equal?* 

***** 

37  Mr.  Williams.  Except  the  fact  I  wonder  if  any  of 
the  jurors  might  be  influenced  by  the  fact  these  two 
defendants  were  handcuffed  in  court  in  their  presence? 

The  Court.  Do  both  of  you  want  that  question  asked? 
Mr.  Laughlin.  Personally,  I  do  not,  Your  Honor. 

The  Court.  The  handcuffs  were  taken  off  from  them. 
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Mr.  Williams.  They  were  in  here  all  the  time  the  jury  was 
in  here. 

The  Court.  That  is  correct.  I  think  that  is  a  proper  pre¬ 
caution. 

Mr.  Laughlin.  Of  course,  I  do  not  blame  Mr.  Williams  in 
pressing  any  point.  In  view  of  some  recent  ruling  in  the  Coilrt 
of  Appeals,  Your  Honor,  I  would  much  prefer  not  to  have  the 
•question. 

The  Court.  I  shant  ask  the  question  in  view  of  the  fact  thjat 
both  counsel  do  not  join  in  it. 

I  might  say  this:  At  the  time  the  defendants  were  brougjht 
into  the  courtroom  before  this  case  was  called  thpy 

38  were  unobstrusively  kept  in  handcuffs  and  as  soon  |as 
the  case  was  called  the  handcuffs  were  removed.  Thfey 

were  kept  in  handcuffs  on  my  authority.  The  Marshal  in 
charge  came  to  my  chambers  just  before  I  opened  court  apd 
informed  me  that  one  of  the  two  defendants  was  acting  inj  a 
very  surly  manner  and  he  also  called  my  attention  to  the  falct 
that  in  a  case  such  as  this  the  defendants  do  not  have  very  mu^h 
to  lose  if  they  attempt  to  break  and  he  asked  my  permission 
not  to  take  the  handcuffs  off  immediately  or  prior  to  their  air- 
rival  in  the  courtroom.  I  gave  that  permission,  because  I  thiifk 
the  Marshal  is  responsible  for  the  safe  custody  of  the  prisoners 
in  his  charge  and  he  is,  therefore,  to  be  allowed  to  do  anything 
within  reasonable  bounds  and  especially  in  view  of  his  state¬ 
ment  to  me  that  one  of  the  defendants  was  acting  in  a  vepy 
surly  manner. 

Mr.  Williams.  Why  punish  the  other  defendant? 

The  Court.  I  venture  to  suggest  you  might  raise  the  point 
that  one  defendant  was  prejudiced  by  reason  of  the  fact  hie 
was  handcuffed  and  the  other  was  not. 

Mr.  Williams.  Because  he  was  handcuffed  it  gives  the  ju 
the  impression  he  was  a  bad  man,  a  desperado. 

The  Court.  There  is  no  rule  in  the  law  which  requires  th4t 
handcuffs  be  taken  off  the  defendant  before  he  enters  the  court¬ 
room.  Ordinarily,  it  is  the  practice  to  do  so.  However,  in  a 
capital  case  where  the  chances  of  escape  are 

39  greater  naturally  because  of  the  possibility  of  the  pen- 
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alty  involved  additional  precautions  sometimes  have  to  be 
taken  and  I  want  to  remind  counsel  of  the  fact  that  there 
are  some  jurisdictions,  for  instance  in  the  Federal  Court  in 
Massachusetts,  where  the  defendants  are  kept  in  the  dock  in 
the  courtroom. 

Mr.  Laughlin.  Yes,  I  have  been  in  such  courts.  Your  Honor, 
and  I  can  understand  Mr.  Williams’  point  but  when  I  have  seen 
those  things  my  enthusiasm  for  them  is  diluted  but  could  I 
make  this  suggestion,  Your  Honor?  We  all  have  great  con¬ 
fidence  in  Mr.  Ward.  Suppose  Mr.  Ward,  the  Chief  Deputy 
Marshal,  would  come  to  the  bench  and  he  might  be  able  to  tell 
us  just  before  these  people  come  and  as  soon  as  they  are  seated, 
but  I  can  understand  Your  Honor’s  and  the  Marshal’s  problem. 
After  all,  it  is  a  problem  of  the  Court  and  you  might  say 
it  is  a  problem  of  the  attorneys  too  and  the  public.  Clearly, 
I  want  the  defendant  to  get  a  fair  trial  and  he  will  get  it  if  I 
am  able  to  talk,  but  I  understand  other  factors  enter  into  this 
case  but  maybe  if  we  would  have  in  the  record  right  now  very 
briefly  what  Mr.  Ward’s  or  the  Marshal’s  orders  with  respect 
to  the  custody  of - 

The  Court.  No,  I  do  not  think  that  is  necessary.  I  gave 
the  order.  I  gave  the  authority. 

Mr.  Laughlin.  I  meant  from  day  to  day,  not  what  you  have 
done  in  the  past. 

40  The  Court.  There  is  no  permanent  order.  It  will  de¬ 
pend  on  how  matters  develop  and  I  always  feel  that 
when  an  officer  is  charged  with  a  certain  duty  he  must  be  given 
reasonable  leeway  in  the  performance  of  it. 

Mr.  Laughlin.  Yes. 

The  Court.  I  am  not  going  to  ask  that  question,  Mr. 
Williams. 

*  *  *  *  * 

125  Mr.  Laughlin.  Then  your  admonition  will  go  as  to 
the  newspapers,  talking  with  others,  listening  to  the 

radio? 

The  Court.  I  make  the  usual  admonition. 

Mr.  Murray.  What  was  that  admonition? 

Mr.  Williams.  Talking  about  the  case. 


Mr.  Murray.  I  suggest  that  the  jurors  be  told  not  to  talkj  to 
counsel  either  for  either  side. 

The  Court.  Yes. 

Mr.  Murray.  And  that  includes  Mr.  Flasphaler. 

The  Court.  Yes. 

Mr.  Laughlin.  Have  you  any  reason  to  think  they  would 
talk  to  him? 

Mr.  Murray.  Yes,  I  have  many  reasons.  I  think  it  is  un¬ 
necessary  to  state  the  reason. 

126  Mr.  Laughlin.  That  would  go  to  all  counsel. 

Mr.  Murray.  I  believe,  in  view  of  the  fact  that  ]Vjfr. 
Flasphaler  has  not  been  included  in  the  appellation  of  counsel 
in  some  way  or  another,  they  should  understand. 

Mr.  Williams.  If  he  is  associated  with  the  case -  ! 

i 

Mr.  Laughlin  (interposing).  He  has  been  identified. 

The  Court.  I  do  not  want  to  select  him  out.  I  will  mention 
the  names  of  all  counsel. 

Mr.  Murray.  May  I  also,  as  long  as  the  matter  has  been 
mentioned,  request  that  he  sit  at  the  counsel  table  rather  than 
back  where  he  is? 

Mr.  Laughlin.  I  would  prefer  that.  I  thought  probably 
there  would  be  some  objection. 

Mr.  Murray.  My  preference  is  he  be  at  the  table. 

***** 

i 

168  Glen  Lee  Berkenbile  was  called  as  a  witness  for 
and  in  behalf  of  the  United  States  and,  having  been  fir^t 
duly  sworn,  was  examined  and  testified  as  follows:  ! 


Direct  Examination  by  Mr.  Murray: 

Q.  Dr.  Berkenbile.  your  full  name  is  Glen  Lee  Berkenbilej? 
A.  Yes.  I 

The  Court.  Doctor,  you  have  got  to  talk  loud  enough  fo^ 
everybody  to  hear  you. 

The  Witness.  All  right,  sir. 

The  Court.  Let  me  have  your  name,  please. 

The  Witness.  My  name  is  Glen  Lee  Berkenbile. 

The  Court.  Will  you  spell  your  last  name? 

The  Witness.  B-e-r-k-e-n-b-i-l-e. 
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The  Court.  Very  well. 

By  Mr.  Murray: 

Q.  Dr.  Berkenbile,  were  you  called  on  the  morning  of 

169  June  5,  1946,  to  go  to  the  drug  store  there  at  18th  and 
Florida  Avenue? 

A.  I  was. 

Q.  Did  you  find  there  the  body  of  a  man  who  apparently 
had  been  injured? 

A.  I  did. 

Q.  Where  was  the  body? 

A.  The  body  was  in  a  back  room  in  the  drug  store.  It  was 
lying  on  the  floor. 

Q.  Was  it  a  man? 

A.  It  was  a  man ;  yes,  sir. 

Q.  Fully  clothed? 

A.  Fully  clothed. 

Q.  Was  he  dead  or  alive  at  that  time? 

A.  He  was  dead  when  I  arrived. 

Q.  Did  you  observe  the  injury  to  him? 

A.  I  did  not. 

Q.  Did  you  see  any  blood  or  other  signs  of  injury? 

A.  There  was  a  considerable  quantity  of  blood  scattered 
around. 

Q.  On  any  particular  part  of  his  body  did  you  see  blood? 

A.  On  the  front  of  the  shirt  I  believe  I  saw  some  blood. 

Q.  Are  you  able  to  say  whether  death  had  been  recent 

170  or  otherwise? 

A.  It  was  recent. 

Q.  Was  this  person  identfied  to  you  by  anyone  present? 

A.  There  were  some  policemen  around  who  said  it  was  Mr. 
Bernstein. 

Q.  And  you  did  not  know  him  before  that,  I  take  it? 

A.  I  do  not. 

Q.  Dr.  Berkenbile,  did  you  move  the  body  in  any  way  your¬ 
self? 

A.  He  was  back  up  and  under  a  sink,  had  his  head  up  under  a 
sink.  I  pulled  the  body  out  from  under  the  sink  where  I  could 
get  a  better  look  at  him. 
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Q.  How  far  did  you  move  him  to  do  that? 

A.  Oh,  I  would  judge  two,  three,  three  feet  maybe. 

Q.  Otherwise,  was  the  position  the  same  as  when  you 
saw  him? 

A.  Yes. 

Q.  Were  you  there  when  pictures  were  taken? 

A.  I  was  not. 

Mr.  Murray.  That  is  all. 

Cross-examination  by  Mr.  Laughlin: 

Q.  Dr.  Berkenbile,  did  you  come  from  Emergency  Hospital? 
A.  Yes,  sir. 

171  Q.  At  what  time  did  you  get  the  call? 

A.  It  was  right  around  11  o’clock.  I  don’t  remember 
the  exact  time. 

Q.  And  you  say  you  got  there  about  what  time,  sir? 

A.  I  pronounced  him  dead  at  11:10  a.  m.  He  died 
before  I  arrived. 

Q.  Did  he  have  a  coat  on,  sir? 

A.  As  I  remember,  he  did  not.  He  had  on  two  shirts,  I  re¬ 
member  that,  and  no  coat  that  I  remember. 

Q.  And  the  blood  that  you  spoke  of,  you  could  see  that  on 
the  shirt,  is  that  correct? 

A.  Yes,  sir. 

Q.  Just  one  point  on  the  shirt  or  other  places? 

A.  It  was  one  spot  that  I  could  tell  on  the  shirt. 

Q.  Would  you  turn  back  your  own  coat  and  indicate  where 
you  saw  the  blood? 

A.  It  was  a  pretty  good  spot  all  over,  I  believe,  as  I  remenji- 
ber  (indicating). 

Mr.  Laughlin.  I  have  no  other  questions. 

Mr.  Williams.  I  have  no  questions. 

The  Court.  You  may  step  down ;  thank  you,  Doctor. 
(Witness  excused.) 

Mr.  Murray.  Dr.  Nusbickel. 

172  Thereupon  Thomas  Fretz  Nusbickel  was  called  as 
a  witness  for  and  on  behalf  of  the  United  States  ancjl, 

having  been  first  duly  sworn,  was  examined  and  testified  as 
follows: 


i 
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Direct  examination  by  Mr.  Murray: 

Q.  Dr.  Nusbickel,  will  you  speak  into  that  instrument  as 
you  answer,  please?  First  give  your  full  name. 

A.  Thomas  Fretz  Nusbickel. 

The  Court.  Will  you  spell  your  last  name? 

The  Witness.  N-u-s-b-i-c-k-e-1. 

By  Mr.  Murray. 

Q.  Dr.  Nusbickel,  where  were  you  employed  in  June  of  1946? 
A.  1786  Florida  Avenue,  Northwest. 

Q.  And  what  is  that? 

A.  A  pharmacy. 

Q.  Who  was  the  proprietor  prior  to  the  5th  of  June? 

A.  Maurice  L.  Bernstein. 

Q.  How  long  before  the  5th  of  June  1946,  had  you  worked 
there  as  pharmacist? 

A.  About  four  years.  On  the  11th  of  June  I  think  it  was 
four  years. 

173  Q.  Were  you  there  on  the  day  that  Dr.  Bernstein  was 
shot  there? 

A.  Yes,  sir. 

Q.  On  that  day,  what  employees  reported  for  work  and  were 
there  before  11? 

A.  Well,  Dr.  Bernstein  and  Mrs.  Latney  were  there  when  I 
arrived.  I  got  there  about  8  o’clock  but  the  store  was  not  open 
for  business  until  9  and  Virginia  Stephens,  she  got  there  about 
that  time. 

Q.  Where  did  Virginia  Stephens  and  Iola  Latney  work  in 
that  store? 

A.  They  worked  at  the  soda  fountain. 

Q.  In  what  part  of  the  store  was  that? 

A.  The  front  part  of  the  store. 

Q.  What  did  you  do? 

A.  I  am  the  pharmacist.  I  was  in  the  rear  end. 

Q.  Did  they  also  have  a  liquor  department  there? 

A.  Yes,  sir. 

Q.  They  sold  retail  liquor  there? 

A.  Yes,  sir.  They  opened  that  at  10  o’clock. 

Q.  Was  that  opened  on  that  morning? 
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A.  Yes,  sir,  at  10  o’clock. 

Q.  Do  you  recall  whether,  before  11,  any  sales  were  maide? 

A.  To  the  best  of  my  knowledge,  I  had  sold  twol  I 
174  had  had  two  sales. 

Q.  Will  you  relate  in  your  own  way,  Dr.  Nusbickel, 
just  what  occurred  there  shortly  before  11  o’clock? 

A.  To  the  best  of  my  knowledge,  I  think  it  was  between  20 
of  and  10  of  11  that  I  was  in  the  rear  end  getting  some  little 
cartons  to  fill  for  the  shelf  and  I  saw  someone  leaning  on  the 


wrapping  counter  with  a  dollar  bill  in  his  hand  so  I  went  |out 
to  see  what  he  wanted  and  he  mumbled  something.  I  didn’t 
hear  what  it  was  so  I  leaned  also  on  the  counter  toward  fyim. 
The  next  second  when  I  looked  down  again  I  saw  a  gun  point¬ 
ing  at  my  stomach  so  I  asked  him  what  was  the  idea? 

Well,  he  says,  “Where  is  the  safe?”  So  I  just  motioned  in 
there  so  I  turned  away  from  him  and  went  into  the  other  room 
and  I  happened  to  reach  up,  I  was  going  to  reach  for  the  tele¬ 
phone,  and  he  followed  me.  He  came  around  the  counter  and 
he  stumbled  over  a  little  stool,  a  little  ladder  we  had  to 'get 
things  down  from  the  top  shelf  and  I  said  to  him,  “Don’t  you 
come  back  here,”  but  he  followed  me  in  there  and  he  gave  j  me 
a  push.  He  put  his  hand  on  my  chest  and  pushed  me  b^ck 
against  the  cabinet  we  have  the  medicine  in  for  prescription 
work  and  he  said,  “Now,  where  is  that  safe?”  I  said,  “Right 
there.”  He  said,  “Open  it.”  I  said,  ‘T  can’t  open  it.  I  d<^n’t 
have  the  combination.” 

He  said,  “Are  there  any  others?”  Of  course,  I  thought 
175  he  meant  any  other  persons  and  I  said,  “Sure,  sixty-nine 
of  them.”  I  thought  that  probably  would  discourage 
him  and - 

Mr.  Williams  (interposing).  Object,  if  Your  Honor  please. 


By  Mr.  Murray: 

Q.  Don’t  tell  us  why  you  did  things  or  what  you  were  think¬ 
ing,  just  what  you  said  and  what  happened.  Do  you  under¬ 
stand? 

A.  Yes,  sir. 

Q.  All  right. 

A.  Well,  so  he  told  me  to  open  the  safe  but  I  told  hinji  I 
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couldn’t  so  I  heard  a  crack  and  I  quick  turned  my  head  and  I 
saw  him  have  the  gun  up  and  I  saw  Dr.  Bernstein  fall  into  the 
kitchen.  I  sort  of  reached  out  to  support  him  as  he  was  going 
down  and  he  gave  me  another  push  and  pushed  me  back  into 
the  passageway  where  Mr.  Bernstein  had  come  through  and 
he  told  me  to  stay  there  and  I  stayed  there  a  few  minutes  and 
when  I  came  out  I  noticed  the  cash  register  was  open  and  the 
bills  were  taken  out. 

Q.  Then  was  the  man  still  there? 

A.  No;  I  didn’t  see  anyone  but  the  two  girls  and  they  were 
both  crying. 

Q.  Do  you  know  where  Dr.  Bernstein  had  been  just  before 
he  appeared? 

A.  Yes,  he  had  been  downstairs. 

176  Q.  How  long  had  he  been  there  before  he  reappeared?1 

A.  Not  very  long.  He  told  me - 

Mr.  Laughlin.  I  object. 

Mr.  Williams.  Object,  if  Your  Honor  please. 

By  Mr.  Murray: 

Q.  Not  any  conversation  but  how  long  to  your  knowledge 
had  he  been  there  in  the  basement? 

A.  Just  a  few  minutes. 

Q.  Did  you  notice  what  had  been  rung  on  the  register? 

A.  20. 

Q.  Had  you  rung  that  20? 

A.  No,  sir.  We  never  rung  that  amount  because  liquor 
would  always  be  more  than  20  cents. 

Q.  Did  you  notice  anything  about  the  20  key? 

A.  I  noticed  that  the  celluloid  on  the  top  had  been  cracked.. 

Q.  Did  you  see  that  key  depressed  yourself? 

A.  I  beg  your  pardon? 

Q.  Did  you  see - 

A.  (Interposing).  Yes,  sir. 

Q.  Did  you  see  him  press  the  key? 

A.  Oh,  no,  I  didn’t  see  him  press  the  key;  no. 
***** 

181  Mr.  Murray.  May  counsel  be  heard  at  the  bench  a. 
moment,  Your  Honor? 
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The  Court.  Yes,  indeed. 

(Thereupon,  counsel  approached  the  bench  and  the  following 
proceedings  were  had  out  of  the  hearing  of  the  jury : )  j 

Mr.  Murray.  Your  Honor,  I  have  heard  that  since;  Judge 
Edward  M.  Curran  took  his  oath  of  office  as  Associate  Justice 
of  this  Court  that  a  Mr.  George  M.  Fay  has  been  appointed  to 
succeed  him  as  United  States  Attorney.  I  am  not  infjormed 
whether  he  has  actually  taken  the  oath  and,  therefore,  I  do  not 
know  whether  there  is  an  interim  in  the  office  at  this  moment. 

I  have  some  hesitancy  in  continuing  the  trial  until  that  has 
been  determined. 

The  Court.  I  want  to  say  this:  Your  information  is  only 
partially  accurate.  An  announcement  has  been  made  it  the 
White  House  that  Mr.  Fay  would  be  appointed.  He  has  ^iot  as 
yet  been  appointed.  The  Judges,  in  General  Term,  have  made 
an  interim  appointment  which  will  be  announced  by  the  Chief 
Justice. 

182  Mr.  Murray.  That  is  in  effect  now?  1 

The  Court.  That  is  in  effect  now.  I  do  not  fedl  the 
position  as  Assistant  United  States  Attorney  c’ases  when  the 
United  States  Attorney  goes  out.  j 

Mr.  Murray.  I  am  not  sure  it  would  but  I  did  not  want  to 
take  a  chance. 

The  Court.  The  Chief  Justice  will  announce  an  interim 
appointment. 

Mr.  Murray.  May  I  say,  too,  Mr.  Flasphaler  is  not  a  menjiber 
of  the  car? 

Mr.  Flasphaler.  I  am  a  member  of  the  Tennessee  court. 

The  Court.  I  want  to  apologise  to  you  because  I  alwayslget 
your  name  wrong,  Mr.  Flasphaler. 

Mr.  Murray,  I  feel  that  Mr.  Flasphaler  can  be  recognised 
pro  hac  vice  for  the  purpose  of  this  case. 

Mr.  Murray.  I  object  to  that  and  suggest  that  we  wjait 
until  Mr.  Laughlin  gets  into  court.  j 

The  Court.  I  gave  Mr.  Laughlin  permission  to  absent  him¬ 
self  from  time  to  time  and  to  be  represented  by  Mr.  Flasphaler. 
I  think  that  is  quite  regular. 

Mr.  Murray.  I  suggest  it  would  be  dangerous. 

The  Court.  May  I  ask  why? 
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Mr.  Murray.  Mr.  Laughlin  is  the  attorney  for  Mr. 

183  Wheeler  and  Mr.  Flasphaler  is  not.  Mr.  Flasphaler  has 
not  been  a  member  of  this  bar. 

The  Court.  The  Court  has  authority,  he  being  a  member 
of  another  bar,  and  the  Court  has  a  right  to  admit  him  pro  hac 
vice. 

Mr.  Murray.  I  suggest  an  investigation  before  that  be  done. 
The  Court.  I  will  admit  Mr.  Flasphaler.  Where  is  Mjr. 
Laughlin? 

Mr.  Flasphaler.  He  was  in  another  court.  He  should  be 
here  now. 

The  Court.  What  other  court? 

Mr.  Flasphaler.  Judge  Goldsborough’s  court.  It  will  take 
him  about  ten  minutes  and  he  should  be  here  now.  I  imagine 
he  is  close  by. 

Mr.  Murray.  I  would  like  to  say  that  this  development  is 
quite  unexpected  to  me. 

The  Court.  What  development? 

Mr.  Murray.  This  last  discussion.  I  am  sorry  the  matter 
has  come  to  this  head.  I  had  not  anticipated  it. 

The  Court.  You  were  present,  I  thought,  when  Mr.  Laughlin 
asked  permission  from  time  to  time  to  absent  himself. 

Mr.  Murray.  I  must  have  been  present  but  the  significance 
of  it  escaped  me  at  the  time. 

The  Court.  I  practiced  law  for  a  great  many  years 

184  and  time  and  time  again  counsel  of  record  would  have 
an  associate  with  him  and  I  have  acted  in  that  capacity 

and  if  counsel  of  record  is  out  of  the  room  the  trial  goes  on. 

Mr.  Murray.  I  do  not  think  I  have  the  authority  to  oppose 
it.  I  simply  suggest  that  it  be  not  done. 

The  Court.  I  would  like  to  know  the  reason,  Mr.  Murray. 
I  think  you  should  state  the  reason  without  hesitancy. 

Mr.  Murray.  My  reason  is  I  doubt  Mr.  Flasphaler’s  equip¬ 
ment  of  character  to  be  a  member  of  this  bar. 

Mr.  Flasphaler.  Character? 

Mr.  Murray.  Yes,  sir. 

Mr.  Flasphaler.  Your  Honor,  that  brings  to  my  attention 
the  record  which  I  read  the  other  day  of  a  proceeding  here  at 
the  bench  in  which  some  reference  was  made  by  Mr.  Murray 


to  the  fact  of  my  talking  to  jurors.  I  read  that  record  and 
I  called  it  to  Mr.  Laughlin's  attention.  I  do  not  know  whiat 
that  was  about  but  I  do  not  know  that  I  have  ever  had  ajiy 
comments  concerning  action  unbecoming  to  me. 

The  Court.  You  are  not  on  trial,  Mr.  Flasphaler. 

Mr.  Flasphaler.  I  object  to  the  statement  being  made 
about  my  character. 

Mr.  Murray.  I  was  compelled  to  say  that  and  I  have  stated 
my  honest  opinion. 

Mr.  Flasphaler.  You  have  a  right  to  your  opinion. 

The  Court.  We  will  wait  for  Mr.  Laughlin. 

*  *  *  *  * 

186  Mr.  Laughlin.  Yes,  but,  Your  Honor,  I  think  this! is 
rather  important. 

At  page  125  of  the  record  we  find  this: 

“Mr.  Laughlin.  Then  your  admonition  will  go  as  to  tljie 
newspapers,  talking  to  the  others,  listening  to  the  radio,”  arid 
so  on. 

“Mr.  Murray.  I  suggest  that  the  jurors  be  told  not  to  talk 
to  counsel  either  for  either  side  and  that  includes  Mr.  Flais- 
phaler. 

“The  Court.  Yes. 

“Mr.  Laughlin.  Have  you  any  reason  to  think  they  would 
talk  to  him? 

187  “Mr.  Murray.  Yes,  I  have  many  reasons.  I  think  it 
is  unnecessary  to  state  the  reasons.” 

Your  Honor,  I  do  not  want  that  to  go  unchallenged.  I  think 
that  Mr.  Murray  ought  to  submit  his  proof  or  retract  that  f<^r 
this  reason: 

Mr.  Flasphaler  is  not  yet  a  member  of  the  bar.  As  a  return¬ 
ing  veteran,  he  is  taking  the  necessary  examination  and  course 
at  the  cost  of  the  Government.  He  is  going  to  take  the  exam¬ 
ination.  A  statement  like  that  in  the  record  uncorrected  could 
do  much  harm  to  him. 

Furthermore,  this  is  an  important  case.  With  that  staring 
Your  Honor  in  the  face  I  think  that  Mr.  Murray  should  submit 
his  proof  or  retract  it  or  let  the  record  reflect  Mr.  Murray’s 
various  activities  in  the  Connors’  case  because,  apparently,  thdt 
is  what  he  is  referring  to.  If  you  would  let  me  elaborate — {- 
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The  Court.  I  am  not  going  to  retry  the  Connors  case.  I  am 
not  going  to  try  counsel  either. 

Mr.  Laughlin.  Of  course,  the  only  thing  is  when  you  have 
part  of  that - 

The  Court.  If  this  reflects  on  Mr.  Flasphaler  in  connection 
with  his  admission  to  the  bar  that  is  a  matter  that  can  be  ex¬ 
plained  to  the  Admissions  Committee.  I  do  not  think  I  can  go 
into  that  issue  in  this  case. 

This  is  a  trial  on  an  indictment  for  murder  in  the  first 

188  degree  against  Wheeler  and  Patton  and  I  cannot  try 
the  character  of  counsel. 

Mr.  Laughlin.  The  only  thing  is  this,  Your  Honor,  if  you 
are  a  member  of  the  bar  practicing  you  would  justly  resent  any 
such  statement  as  that. 

Mr.  Murray.  I  think,  Mr.  Laughlin,  before  you  continue, 
you  should  be  made  acquainted  with  what  happened  this 
morning. 

At  the  bench  this  morning  I  objected  to  Mr.  Flasphaler  being 
made  an  attorney  of  record  in  this  case  even  for  the  purpose 
of  this  case  and,  on  questions  by  the  Court,  I  was  compelled  to 
state  my  reason  and  I  stated  it  to  be  that  I  doubt  Mr.  Flas- 
phaler’s  equipment  as  to  character  to  be  a  member  of  this  bar. 
Of  course,  I  cannot  retract  that  and  will  not  under  any  cir¬ 
cumstances  retract  it. 

The  Court.  I  am  not  going  to  determine  the  issue  of  Mr. 
Flasphaler’s  character  or  any  other  counsel’s  character  in  any 
case  before  me.  That  would  be  a  matter  for  the  Admissions 
Committee  if  there  was  any  question  raised. 

Mr.  Laughlin.  I  did  not  know  about  that. 

Mr.  Murray.  I  thought  you  should  have  known  that. 

Mr.  Laughlin.  That  raises  a  new  question. 

The  Court.  That  statement  was  made  at  the  bench  con¬ 
ference  outside  of  the  hearing  of  the  jury. 

Mr.  Laughlin.  Of  course,  if  there  is  a  thing  like  that  going 
into  the  record  there  are  many  things  that  might  be  said 

189  along  that  line  affecting  everybody.  I  do  not  know  what 
he  is  referring  to. 

The  Court.  Yes,  but  I  am  not  interested  in  that.  I  am  go¬ 
ing  to  proceed  in  the  trial  of  this  case.  The  statement  could 


not  prejudice  the  defendant  because  it  was  made  at  the  bench 
conference  outside  of  the  hearing  of  the  jury. 

Mr.  Laughlin.  I  agree  with  you.  However,  it  may  affect 
Your  Honor  and  we  certainly  are  concerned  to  that  extent. 

The  Court.  It  will  not  affect  me  in  the  least  because  my  at¬ 
titude  in  every  case  is  to  rule  on  the  issues  presented  before 
me  and  I  am  impervious  to  the  personalities  of  counsel  always. 

Mr.  Flasphaler.  In  view  of  the  fact  it  is  such  an  important 
case  and  there  is  anything  like  that  he  should  have  definite 
proof. 

The  Court.  I  am  not  going  to  try  your  character,  Mr.  FJas- 
phaler.  We  are  going  to  try  this  indictment. 

Mr.  Laughlin.  Of  course,  that  raises  a  new  question,  j 

The  Court.  What  question  does  it  raise? 

Mr.  Laughlin.  I  did  not  know  of  the  proceeding  this  morn¬ 
ing,  I  mean.  The  only  point  is  this,  Your  Honor,  I  do  not  like 
for  a  person,  I  don’t  care  who  he  is,  whether  he  is  an  Assistant 
United  States  Attorney,  whether  he  might  be  a  street 
sweeper  or  whether  it  might  be  a  Senator  or  anybody 
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making  a  blanket  statement  against  a  person  unless 
gives  me  the  facts  on  which  he  bases  it. 

The  Court.  This  is  not  the  forum  to  determine  its  accuracy. 
It  is  neither  the  place  nor  the  time. 

Mr.  Laughlin.  However,  since  that  has  gone  into  the  record 
is  it  still  Your  Honor’s  view,  and  of  course  I  will  abide  by  it, 
is  it  still  Your  Honor’s  view  that  I  will  not  be  permitted  for  fhe 
benefit  of  the  record  to  support  my  position  with  particulariza¬ 
tion  based  on  activities  of  all  parties  in  the  Connors  case  in¬ 
cluding  certain  persons  in  the  United  States  Attorney’s  office? 

The  Court.  There  is  no  reflection  on  you  here,  Mr.  Laugh¬ 
lin. 

Mr.  Laughlin.  In  other  words,  I  certainly  have  got  to  have 
some  loyalty  to  my  associate.  What  kind  of  a  man  do  you 
think  I  would  be  if  I  did  not  stick  up  for  him? 

The  Court.  I  appreciate  that  but  I  am  not  going  to  have 
this  record  encumbered  by  that  kind  of  discussion.  If  this  mat¬ 
ter  should  come  in  connection  with  admission  of  Mr.  Flas¬ 
phaler  you  will  have  an  opportunity  to  make  your  statement 
before  the  Committee  on  Admissions.  For  instance,  if  Mr. 
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Murray  wanted  to  amplify  his  objections  to  Mr.  Flasphaler  I 
would  stop  it  and  I  equally  would  not  include  any  elaboration 
on  the  other  side  because  I  think  that  is  not  the  question  we 
are  now  trying. 

Mr.  Laughlin.  Your  Honor  may  be  entirely  correct 
191  about  it  but  I  want  to  preserve  the  point  that  I  asked 
for  the  opportunity  to  do  that  for  the  reason  which  I 
mentioned  and  Your  Honor  declined  to  do  that.  I  want  the 
record  to  state  my  position. 

The  Court.  Yes. 

Mr.  Williams.  I  would  like  to  renew  my  motion  at  this 
time  for  a  severance. 

The  Court.  Motion  denied. 

Mr.  Williams.  And  in  addition  to  that,  I  would  like  to  make 
the  motion  that  you  withdraw  a  juror  and  declare  a  mistrial 
on  the  grounds  Mr.  Curran  is  not  now  United  States  Attorney 
and  he  is  set  forth  as  counsel  of  record. 

The  Court.  Motion  denied. 

Mr.  Williams.  Thank  you,  Your  Honor. 


194  Peter  M.  Zanzanis  was  called  as  a  witness  for  and  on 
behalf  of  the  United  States  and,  having  been  first  duly 

sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Murray: 

Q.  Mr.  Zanzanis,  will  you  state  your  full  name,  please? 

A.  Peter  M.  Zanzanis. 

195  Q.  You  spell  that  Z-a-n-z-a-n-i-s? 

A.  That  is  correct,  sir. 

Q.  You  are  a  member  of  the  Police  Department  and  have 
been  for  how  long? 

A.  For  the  last  five  years. 

Q.  To  what  precinct  were  you  attached  in  June  1946? 

A.  No.  13. 

Q.  On  the  5th  day  of  June,  did  you,  in  company  with  Officer 
jConnor  of  the  same  precinct,  get  a  call  that  took  you  to  Dr. 
Bernstein’s  drug  store  at  1786  Florida  Avenue,  Northwest? 

A.  I  did. 

Q.  When  you  arrived  there  did  you  go  into  the  store? 
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A.  I  did. 

Q.  Did  your  associate,  Mr.  Connor? 

A.  He  did  not. 

Q.  When  you  got  in  the  store  will  you  state  what  yotk  saw 
there  but  omit  any  conversations  you  may  have  had  i  with 
persons  there? 

A.  I  immediately  went  into  the  store  and  went  toward  the 
back  where  Dr.  Nusbickel  was  in  the  back  and  I  proceeded 
behind  the  counter  and  into  a  little  washroom  where  I  viewed 
the  body  of  Dr.  Maurice  Bernstein  which  was  lying  op  the 
floor  in  a  pool  of  blood. 

The  Court.  You  will  have  to  talk  a  little  louder  so 

196  everyone  may  hear  you. 

By  Mr.  Murray: 

Q.  He  was  lying  on  the  floor  in  a  pool  of  blood,  you  say? 

A.  Yes,  sir;  and  his  head  was  practically  under  the  sink  in 
that  washroom,  in  that  little  room. 

Q.  Do  you  remember  Dr.  Berkenbile  from  Emergency  hos¬ 
pital? 

A.  I  do. 

Q.  Did  he  arrive  before  you? 

A.  No,  he  did  not. 

Q.  Did  you  see  him  move  the  body  slightly? 

A.  I  saw  him  touch  the  body  but  I  did  not  see  him  move  it. 

Q.  When  you  went  in  the  back  part,  was  Dr.  Nusbickel  jthe 
only  one  in  that  part  of  the  store? 

A.  At  the  time  he  was. 

Q.  And  you  were  there  with  him  when  Dr.  Berkenbile 
arrived? 

A.  I  was. 

Q.  Were  you  present  when  Mr.  Wurts  of  the  Police  Depart¬ 
ment  took  pictures? 

A.  I  was  not.  j 

Q.  Were  you  the  first  officer  to  go  into  the  store? 

A.  I  was  the  first  uniformed  officer  there. 

197  Q.  When  you  got  there,  was  there  any  other  member 
of  the  Police  Department  present  already? 

A.  I  do  not  recall  immediately  that  there  was  any  other 
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member  present  but  I  know  almost  simultaneously  others 
rushed  into  the  store. 

Mr.  Murray.  Will  you  mark  this  photograph  Government’s 
Exhibit  No.  1  for  Identification? 

(The  photograph  referred  to  was  marked  “Government’s 
Exhibit  No.  1”  for  Identification.) 

By  Mr.  Murray: 

Q.  I  show  you  a  photograph  which  has  been  marked  Gov¬ 
ernment’s  Exhibit  No.  1  for  Identification  only  and  ask  you 
whether  you  recognize  the  picture? 

A.  I  do. 

Q.  As  the  scene  you  saw  in  that  store? 

A.  I  do. 

Q.  I  will  ask  you  whether  the  objects  in  it  are  in  their  rela¬ 
tion  to  one  another  like  they  were  when  you  saw  them?  Do 
you  follow  me? 

A.  Yes,  I  do. 

Q.  Do  not  state  the  contents  but  simply - 

A.  (Interposing.)  They  are ;  apparently  they  are. 

The  Court.  May  I  see  the  photograph,  Mr.  Murray? 

Mr.  Murray.  Yes,  Your  Honor. 

(The  photograph  was  handed  to  the  Court.) 

198  By  Mr.  Murray: 

Q.  Are  those  objects  in  approximately  the  relative  position 
that  they  were  before  Dr.  Berkenbile  arrived? 

A.  Yes,  they  are. 

Q.  Did  you  notice  a  cash  register  in  the  back  part  of  that 
store? 

A.  I  did. 

Q.  Did  you  notice  what  was  wrong,  if  anything,  on  it? 

A.  Yes. 

Q.  What? 

A.  There  was  a  20-cent  sale  rung  on  the  cash  register. 

Q.  Did  you  notice  whether  the  drawer  of  that  cash  register 
was  open  or  closed? 

A.  I  did. 

Q.  Which  was  it? 
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A.  It  was  open. 

Q.  Did  you  see  a  watch  near  the  body  of  Dr.  Bernstein 
or  on  it? 

A.  I  did. 

Q.  Just  where  was  it? 

A.  It  was  on  his  wrist,  laying  right  alongside  the  wrist,  in 
the  proximity  of  the  wrist. 

Q.  Did  he  have  on  glasses  or  not,  Dr.  Bernstein? 

A.  If  I  remember  correctly  his  glasses  had  fallen  off  his  fape. 
I  remember  seeing  glasses  at  the  scene. 

199  Mr.  Murray.  That  is  all  on  direct  examination. 

Cross-examination  by  Mr.  Williams: 

Q.  Officer  Zanzanis,  you  got  at  the  drug  store  approximately 
what  time  on  June  5? 

A.  I  would  say  it  was  approximately  between  10:55  or  near 
10:55. 

Q.  Did  you  go  to  the  rear  immediately? 

A.  I  did. 

Q.  Who  was  present  when  you  got  inside  the  drug  storje? 

A.  From  the  nature  of  the  call,  I  rushed  back - 

i  Q.  (Interposing.)  The  question  was  who  was  present  at 
the  time  you  got  in  the  drug  store? 

A.  Dr.  Nusbickel  was  present. 

Q.  Anyone  else? 

A.  Behind  me  followed  plainclothes  men. 

Q.  Did  you  understand  the  question? 

A.  Yes. 

Q.  When  you  got  in  the  store — did  you  understand  the  qu 
tion? 

A.  Yes. 

Q.  When  you  got  in  the  store  who  was  present? 

A.  Dr.  Nusbickel. 

Q.  Was  anyone  else  present  at  that  time? 

A.  There  were  other  officers  that  followed  me. 

200  The  Court.  Answer  the  question.  When  you  got 
there  was  there  anyone  else  besides  Dr.  Nusbickel? 

The  Witness.  I  don’t  remember  seeing  anyone  else. 
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By  Mr.  Williams: 

Q.  You  don’t  remember  that.  There  was  a  soda  fountain 
there,  is  that  correct? 

A.  Yes;  there  was  a  soda  fountain. 

Q.  How  far  was  that  from  the  front  door,  do  you  know? 

A.  I  would  say,  well,  the  distance  from  this  door  here  to  the 
back  door — which  part  of  the  store  do  you  say? 

Q.  The  soda  fountain  from  the  front  door. 

A.  Oh,  as  His  Honor’s  bench  is  to  the  extreme  door  on  the 
right  there  [indicating]. 

Q.  Would  you  say  about  15  feet?  ' 

A.  Just  about  10  or  15  feet. 

Mr.  Williams.  May  the  record  indicate  10  or  15  feet,  Your 
Honor? 

By  Mr.  Williams: 

Q.  You  stated  you  saw  a  cash  register  with  a  sale  for  20 
cents  on  it,  is  that  right? 

A.  That  is  right. 

Q.  Where  did  you  see  that  cash  register? 

A.  On  the  back  counter  of  the  liquor  department. 

Q.  How  far  would  you  say  that  was  from  the  front  door? 

A.  That  was  the  length  of  the  store  proper,  that  is, 
201  from  the  front  door  to  where  the  counter  was  in  the 
back.  I  would  say  about  40  feet. 

Q.  40  feet? 

A.  I  would  say  about  40  feet. 

Q.  Was  there  anything  significant  about  the  20  cents  you 
saw  registered  on  the  cash  register  that  attracted  your 
attention? 

A.  That  was  observed  after  I  had  been  there  a  couple  of 
minutes  and  through  my  investigation  I  observed  that. 

Q.  You  observed  that.  Did  you  notice  anything  peculiar 
about  the  number  20  that  was  registered  there? 

A.  No.  It  was  just  the  ordinary  20  that  comes  up  when 
you  ring  it  on  the  cash  register. 

Q.  Did  you  notice  for  what  type  of  merchandise  the  20 
cents  was  rung  up? 

A.  Well,  the  cash  register  was  in  the  liquor  sales  department. 
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The  Court.  I  suppose.  Mr.  Williams,  the  only  issue  iii  this 
case  is  the  issue  of  identity,  isn’t  it?  I  am  not  trying  to  bar 
you  from  cross-examining  to  the  extent  to  which  you  (think 
it  is  necessary  but  I  was  wondering  whether  any  objectjve  is 
being  served  by  this  cross-examiantion  since  the  only  iss^ie  in 
this  case  is  identity,  is  it  not? 

Mr.  Laughlix.  May  I  say  something  on  that,  Your  Hbnor? 

The  Court.  Yes. 

202  Mr.  Laughlix.  If  Mr.  Williams  did  not  pursu^  this 
I  would.  I  think  it  is  very  important  to  know  whq  was 

there  and  what  people  came  while  he  was  there.  I  think  it 
is  very  important. 

The  Court.  I  was  only  making  a  suggestion.  I  did  not  ijnean 
to  stop  you  from  exploring  whatever  matters  you  wish  to  ex¬ 
plore. 

Mr.  Williams.  I  appreciate  Your  Honor’s  statement  4nd  I 
was  prepared  to  give  Your  Honor  an  explanation  which  1  am 
sure  would  have  been  satisfactory. 

By  Mr.  Williams: 

Q.  I  think  my  last  question  was:  Did  you  observe  for  jvhat 
type  of  merchandise  the  20  cents  was  rung  up  on  the  cash 
register  and  your  answer  was  the  cash  register  was  back  at  the 
liquor  department. 

A.  That  is  right. 

Q.  Coming  back  to  my  original  question,  did  you  observe 
the  cash  register  to  the  extent  to  ascertain  whether  or  not  tjhere 
were  various  keys  for  various  types  of  merchandise? 

A.  No;  I  did  not  observe  that.  It  was  a  straight  cash  reg¬ 
ister  from  what  I  recall. 

Q.  But  your  recollection  is  not  such  that  you  would  j  not 
admit  it  might  have  been  another  type  of  register,  that  is, 
where  you  press  various  keys  to  denote  different  types  of  mer¬ 
chandise,  is  that  correct? 

203  A.  No;  I  am  specifically  sure  that  it  is  the  typfe  of 
register  that  just  rung  a  straight  sale.  It  was  on£  of 

these  ordinary  cash  registers  that  you  see,  other  than  the 
modern  cash  register  with  electrical  type  with  different  but¬ 
tons.  It  was  a  straight  keyboard. 
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Q.  You  would  recognize  that  cash  register  if  you  saw  it 
again,  wouldn’t  you? 

A.  I  would  recognize  something  similar  to  it.  I  do  not 
know  that  I  would  recognize  the  same  cash  register. 

Q.  You  didn’t  take  any  descriptive  identifying  marks  from 
the  cash  register,  did  you? 

A.  No;  I  did  not  mark  it  for  identification. 

Q.  I  see.  You  spoke  about  the  washbowl.  Where  was  that 
located? 

A.  That  was  located — it  would  be  to  the  right  of  the  store 
as  you  entered  from  18  Street  on  the  southeast  corner.  If 
you  are  walking  to  the  back  of  the  store  it  was  to  your  right 
behind  the  second  partition. 

Q.  Was  the  store  clear,  that  is,  by  saying  clear  that  particular 
morning,  I  mean  were  these  boxes  and  other  paraphernalia 
piled  up  which  might  prevent  one  from  seeing  into  the  back 
room  at  that  particular  time? 

A.  From  w’hich  point? 

Q.  From  coming  in  the  front  door  or  seeing  it  from  the  soda 
fountain. 

204  A.  From  the  soda  fountain  you  see  a  clear  view  of  the 
back  of  the  store  but  coming  in  the  front  door  there  is, 
I  would  say,  four  or  five  feet  that  the  door  comes  in  on  an  angle 
before  you  could  see  straight  to  the  back. 

Q.  Did  you  have  a  conversation  with  anyone  in  the  drug 
store  at  the  time  you  went  there  on  that  morning  of  June  5? 

A.  I  did. 

Q.  Who  did  you  talk  with? 

A.  Dr.  Nusbickel. 

Q.  Did  you  talk  with  anyone  else? 

A.  No;  I  did  not. 

Q.  Did  you  know  Dr.  Bernstein  or  Dr.  Nusbickel  prior  to 
this  particular  morning? 

A.  I  did  not.  I  had  been  in  the  store  at  different  occasions 
about  three  or  four  years  prior  to  that  when  I  was  assigned 
to  that  beat  but  I  did  not  know  either  one  of  the  gentlemen 
in  person  or  by  name. 

Q.  Then  at  the  time  you  saw  Dr.  Bernstein  on  the  floor  in 


the  back  of  the  store  you  did  not  know  whether  it  was  Dr.  Bern¬ 
stein  or  not,  did  you? 

A.  No;  he  was  later  identified  as  Dr.  Bernstein. 

Q.  Do  you  understand  the  question? 

A.  Yes;  I  understand  the  question. 

Q.  The  question  was  at  the  time  you  saw  this  body 
205  lying  under  the  sink  in  the  back  room  you  did  not  know 
whether  it  was  Dr.  Bernstein  or  someone  else,  did  you? 

The  Court.  Is  there  any  dispute  over  the  identity  of  the 
body? 

Mr.  Williams.  If  Your  Honor  please,  I  appreciate  the  fact 
that  the  Court  wants  to  get  us  to  agree  to  various  matters  but, 
on  the  other  hand,  the  officer  here  is  testifying  to  certain  facts 
which  he  wants  us  to  believe  as  being  absolute  and  there  is  some 
possibility  that  he  might  be  mistaken  on  some  fact  which  is 
quite  vital  to  my  defense,  Your  Honor. 

The  Court.  Very  well.  You  may  proceed. 

By  Mr.  Williams: 


Q.  You  stated  something  about  a  watch  hanging  off! the 
doctor’s  arm? 

A.  It  was  not  hanging  off.  As  I  remember,  it  was  oftf  his 
wrist. 


Q.  Off  his  wrist? 

A.  On  the  floor  in  a  pool  of  blood. 

Q.  Did  you  have  any  conversation  with  anyone  about  |hat 
watch? 

A.  I  believe  I  called  one  of  the  Detective  Bureau’s  men’s 
attention  to  the  fact  the  watch  was  off  the  man’s  wrist. 

Q.  Did  you  have  any  conversation  with  anyone  else  about 
it? 

A.  No;  I  did  not. 

206  Q.  Who  was  the  gentleman  from  the  Detective  Bu¬ 
reau  that  you  talked  with  about  it? 

A.  Offhand  I  do  not  recall.  I  believe  it  was  Detective  Ser¬ 
geant  Huffman. 

Q.  Sergeant  Huffman? 

A.  Sergeant  Huffman. 

Q.  That  is  H-u-f-f-m-a-n? 


I 


48 


A.  That  is  right. 

Q.  When  did  you  have  that  conversation? 

A.  At  the  same  time. 

Q.  At  what  time  did  Detective  Sergeant  Huffman  arrive? 

A.  Things  were  happening  pretty  fast.  I  don’t  recall  exactly 
when  he  came  in. 

Q.  Your  answer  is  you  don’t  know? 

A.  That  is  right.  I  don’t  know  the  exact  time  Mr.  Huffman 
came  in. 

Q.  You  can  approximate  it? 

A.  I  would  say  somewhere  around  11  o’clock,  between  10:50 
and  11  o’clock.  There  was  a  lot  of  activity  there. 

Q.  You  stated  you  were  standing  there  watching  the  body, 
is  that  correct? 

A.  That  is  right. 

Q.  As  part  of  your  duty? 

A.  I  wasn’t  watching  it.  I  was  there  on  investigation.  I  saw 
the  body.  I  was  talking  to  Dr.  Nusbickel. 

207  Q.  Who  was  watching  the  body? 

A.  The  body  was  there,  right  in  front  of  me. 

Q.  My  point  is  you  would  not  permit  anybody  to  touch  the 
body,  would  you? 

A.  That  is  right. 

Q.  That  was  part  of  your  duty? 

A.  That  is  right. 

Q.  You  stated  in  response  to  Mr.  Murray’s  question  you  did 
not  see  anyone  move  the  body.  Isn’t  that  right? 

A.  No.  I  said  I  saw  Dr.  Berkenbile  touch  the  body  when 
he  came  over  to  examine  it. 

Q.  But  you  did  not  see  him  move  it? 

A.  No. 

Q.  Are  you  in  a  position  to  say  now  whether  or  not  he  did 
move  it? 

A.  No;  I  am  not  in  a  position. 

Q.  Had  he  moved  it,  you  would  have  known  it,  would  you 
not? 

A.  Had  he  moved  it? 

Q.  Yes;  you  would  have  known  it? 

A.  No;  because  after  the  doctor  was  pronounced  dead  I  left 


the  drug  store.  When  I  received  the  information,  enough  to 
make  a  report,  I  left  the  store. 

Q.  Before  he  was  pronounced  dead,  did  you  see  the  doctor 
move  the  body  at  any  time? 

208  A.  No  more  than  touch  it. 

Q.  Had  he  moved  it  prior  to  pronouncing  him  head 
you  would  have  seen  it,  would  you  not? 

A.  Yes.  | 

Q.  What  time  did  you  leave,  Mr.  Zanzanis? 

A.  It  was  after  11  o’clock. 

Q.  After  11.  Did  you  have  any  conversation  with  either 
one  of  these  gentlemen? 

A.  The  defendants? 

Q.  Did  you  see  them  there? 

A.  No;  I  did  not  see  them  there. 

Mr.  Williams.  That  is  all. 

*  *  *  *  *  J 

214  Marvin  Wurts  was  called  as  a  witness  for  andj  on 
behalf  of  the  United  States  and,  having  been  first  duly 

sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Murray: 

Q.  Mr.  Wurts,  your  full  name  is  Marvin  Wurts? 

A.  That  is  right,  sir. 

Q.  Do  you  spell  the  last  name  W-u-r-t-s?  j 

A.  W-u-r-t-s,  that  is  right. 

Q.  What  is  your  position,  sir? 

215  A.  Official  police  photographer. 

Q.  Did  you  take  pictures  at  Dr.  Bernstein’s  drug  store 
in  June  of  1946? 

A.  That  is  right,  June  5. 

Q.  You  remember  the  date? 

A.  That  is  right. 

Q.  I  show  you  a  picture  which  has  been  marked  Govern¬ 
ment’s  Exhibit  1  and  ask  you  to  look  at  that  and  then  I  \yill 
show  you  others. 

Mr.  Murray.  Will  you  mark  these  photographs  Govern¬ 
ment’s  Exhibits  for  identification? 
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(The  photographs  referred  to  were  marked  “Government’s 
Exhibits  Nos.  2  to  7,  inclusive,”  for  identification.) 

By  Mr.  Murray: 

Q.  I  now  show  you  other  pictures  marked  Government’s  Ex¬ 
hibits  2  to  7,  inclusive,  in  that  order. 

A.  They  are  all  my  photographs. 

Mr.  Murray.  I  will  now  show  them  to  counsel  in  the  order 
in  which  they  were  shown  the  witness. 

The  Court.  Suppose,  to  save  time,  you  show  half  of  them 
to  Mr.  Williams  and  half  to  Mr.  Laughlin  and  then  they  can 
be  exchanged. 

Mr.  Laughlin.  I  will  give  you  four  and  keep  three. 

Mr.  Williams.  I  don’t  know  why  I  want  to  see  these. 

The  Court.  Suppose  you  just  glance  at  them,  gentle- 
216  men,  because  the  only  purpose  at  this  time  is  to  show 
you  what  the  exhibits  are. 

By  Mr.  Murray: 

Q.  Mr.  Wurts,  do  I  understand  you  took  these  pictures  your¬ 
self? 

A.  That  is  right,  sir. 

Q.  At  what  hour  on  June  5  did  you  take  them? 

A.  About  11:30,  between  11:30  and  11 :45  a.  m. 

Q.  Can  you  name  the  persons  who  were  present  at  that  time 
or  some  of  them  when  you  actually  took  the  pictures? 

A.  Sergeant  Huffman  was  in  charge. 

Q.  Was  anybody  connected  with  the  drug  store  there? 

A.  I  don’t  recall  the  man’s  name. 

Q.  Would  you  know  him  if  you  saw  him? 

A.  My  business  is  to  take  pictures,  that  is  the  work  I  am 
doing  and  not  noticing  anything  else. 

Q.  You  didn’t  have  any  conversation  with  anyone  connected 
with  the  drug  store? 

A.  No,  sir. 

Q.  Are  these  pictures  correct  representations  of  the  scenes 
which  you  took? 

A.  That  is  right. 

Q.  Which  they  represent? 

A.  Of  course,  at  close  corners  we  use  wide  angle  lenses  so 


I  cannot  say  they  give  you  the  exact  size  of  the  room 

217  or  not. 

Q.  Are  the  objects  in  the  pictures  in  their  proper  Rela¬ 
tion  as  to  size? 

I 

A.  Yes,  sir. 

Q.  One  to  the  other.  From  the  time  you  arrived — Bjf-  the 
way,  you  say  you  took  the  pictures  between  11:30  and  1|.  :45. 
How  long  were  you  in  the  store  before  you  began  to  take  the 
pictures? 

A.  About  five  minutes. 

Q.  During  that  time  was  anything  in  the  store,  any  object 
rearranged  or  changed  from  the  time  you  came  in? 

A.  Not  that  I  recall. 

Mr.  Murray.  That  is  all  I  have  to  ask.  I  do  not  offer  the 
photographs  as  yet. 

The  Court.  May  I  see  the  photographs? 

Mr.  Murray.  Yes. 

(The  photographs  were  handed  to  the  Court.) 

Cross-examination  by  Mr.  Laughlin: 

Q.  Mr.  Wurts,  you  were  asked  the  question  which  you  never 
finished  answering.  You  were  asked  who  all  came  in  there!  and 
then  you  said  Mr.  Huffman  was  in  charge  and  then  that  is  as 
far  as  you  got.  Who  was  there  when  you  first  went  there? 

A.  Well,  like  I  told  you,  Sergeant  Huffman  wi  in 

218  charge  of  my  taking  the  photographs  so  naturally,  I 
have  to  go  ahead  and  do  my  work  and  I  didn’t  k|iow 

everybody  in  the  place. 

Q.  Who  was  there  when  you  got  there? 

A.  As  I  remember,  Sergeant  Flaherty  and  I  know  there  were 
clerks  in  there,  two  girl  clerks,  if  I  recall,  and  I  don’t  know;  the 
man’s  name,  one  of  the  clerks,  but  I  don’t  know  his  name  but 
I  think  he  works  in  the  druggist  part  in  the  back. 

Q.  You  stayed  how  long? 

A.  I  would  say  half  an  hour. 

Q.  How  many  other  police  came  by  the  time  you  left? 

A.  About  five,  I  would  say  about  five. 

Q.  Was  Mr.  Gulickson  there? 

A.  No,  sir. 
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Q.  Are  you  under  Mr.  Gulickson? 

A.  No,  we  are  both  photographers  in  the  Police  Department. 
Mr.  Laughlin.  Those  are  all  the  questions  that  I  have. 
The  Court.  Any  cross-examination.  Mr.  Williams? 

Mr.  Williams.  Yes,  if  Your  Honor  please. 

Cross-examination  by  Mr.  Williams: 

Q.  Mr.  Wurts,  I  notice  in  those  pictures  certain  objects 
seem  to  stand  out.  At  the  time  you  took  these  pictures 

219  were  any  instructions  given  to  you  as  to  the  mode  in 
which  you  should  focus  your  camera? 

A.  Naturally,  the  main  thing  was  the  body.  I  don’t  follow 
you. 

Q.  I  think  you  can  answer  me  categorically  and  then  qualify 
your  answer. 

Mr.  Williams.  Will  you  read  the  question? 

(The  pending  question  was  read  by  the  reporter.) 

By  Mr.  Williams: 

Q.  You  looked  at  seven. 

A.  In  certain  pictures  some  objects  were  supposed  to  stand 
out,  like  the  glass  being  broken,  if  that  is  what  you  mean. 

Q.  Do  you  understand  my  question? 

A.  You  said  were  some  objects  supposed  to  stand  out. 

The  Court.  No,  what  instructions  did  you  receive,  if  any, 
as  to  it  being  desirable  that  certain  objects  should  stand  out? 
Did  you  receive  any  instructions  on  the  subject? 

The  Witness.  Well,  the  instructions,  Your  Honor,  I  was 
given  to  take  the  photographs  showing  the  interiors  of  the 
rooms  and  also  showing  the  body. 

Mr.  Williams.  If  Your  Honor  please,  I  wish  the  gentle¬ 
man  would  answer  my  question.  Did  he  get  any  instructions? 
The  Court.  I  think  you  can  answer  the  question.  Did  you 
(receive  any  specific  instructions  that  certain  objects 

220  should  stand  out? 

The  Witness.  Yes,  sir. 

The  Court.  If  you  didn’t,  the  answer  is  no.  If  you  did, 
state  what  the  objects  were. 

The  Witness.  Yes,  Your  Honor. 
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By  Mr.  Williams: 

Q.  You  did  receive  some  instructions.  In  taking  the  pic¬ 
tures,  Mr.  Murray  asked  you  do  these  objects  in  the  picture 
still  retain  the  same  relative  position  and  size  and  so  fort^i  as 
they  did  when  you  took  the  picture.  Do  you  recall  that?  j 

A.  Yes,  sir. 

Q.  And  your  answer  was  yes,  is  that  right? 

A.  That  is  right. 

Q.  On  the  other  hand,  the  respective  objects  would  notj  be 
in  the  direct  mathematical  proportion  if  you  focused  ypur 
camera  on  some  particular  object,  would  it? 

A.  That  is  right. 

Q.  It  would  not? 

A.  That  is  right. 

Q.  Therefore,  you  qualify  your  answer  that  you  first  gave 
Mr.  Murray? 

The  Court.  I  wonder  if  the  witness  and  counsel  are  speaking 
about  the  same  thing?  The  witness  was  asked  by  Mr.  Murray 
as  to  the  relative  positions,  not  the  relative  proportions 
221  of  the  objects. 

Mr.  Williams.  Positions.  I  thought  he  said  sizjes. 

Mr.  Murray.  I  used  the  word  “size.” 

The  Court.  You  did  use  the  word  “size”? 

Air.  Williams.  And  the  gentleman  has  answered  now  She 
would  qualify  his  previous  answer  to  Mr.  Murray  and  tliat 
■was  the  only  question  I  have. 

The  Court.  Any  redirect? 

Mr.  Murray.  Yes. 

I 

Redirect  examination  by  Mr.  Murray: 

Q.  Mr.  Wurtz,  will  you  explain  in  what  way  an  object  qn 
which  you  focused  your  camera  would  in  the  picture  have  a 
size  larger  than  its  proportionate  size  to  the  surrounding  ob¬ 
jects  in  the  same  picture? 

A.  The  one  picture,  especially  the  body,  because  I  had  to 
shoot  it  at  an  awful  angle.  Naturally,  the  legs  look  larger 
than  the  head  and  it  would  be  out  of  proportion  but,  being  in 
such  small  quarters,  there  is  nothing  you  can  do  about  it. 

I 

I 

I 
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Q.  Are  there  any  of  the  other  pictures  as  to  a  similar  position 
that  compelled  you  to  make  a  similar  disproportion? 

A.  The  one  of  the  safe,  the  one  showing  the  safe. 

Q.  Do  you  recall  any  others,  any  other  one  or  more? 

A.  Could  I  see  the  photographs  again,  please? 

Mr.  Murray.  May  I  say  for  the  record  so  far  the 

222  witness  has  referred  to  Government’s  Exhibits  1  and  5. 

I  now  show’  the  other  exhibits  to  the  witness. 

Mr.  Williams.  May  I  have  a  clarification  on  that  point? 
Does  he  mean  as  far  as  the  Government  is  concerned  but  not 
as  far  as  the  cross-examination  went? 

Mr.  Murray.  I  say  the  witness’  reference  in  his  testimony 
immediately  preceding  w’hat  I  said  had  relation  to  the  tw*o  ex¬ 
hibits  and  I  named  them  by  number  for  the  sake  of  the  record. 

The  Court.  You  may  proceed,  Mr.  Murray. 

Mr.  Williams.  Thank  you.  Your  Honor. 

The  Witness.  These  are  about  the  actual  size,  no  distor¬ 
tion  in  them. 

By  Mr.  Murray: 

Q.  Will  you  point  out  on  Government  Exhibit  5 — it  is  not 
in  evidence.  Mr.  Williams,  so  simply  indicate  the  object  which 
in  the  picture  is  larger,  appears  to  be  larger  than  it  was  in  fact 
in  relation  to  other  objects.  Put  your  finger  on  the  particular 
object. 

A.  Here,  the  box  [indicating]  and  the  telephone. 

Mr.  Murray.  The  witness  has  referred  to  the  upper  part  of 
this  photograph.  Government  Exhibit  No.  5.  That  is  all  I 
have  to  ask. 

The  Court.  Any  re-cross-examination? 

Mr.  Williams.  One  additional  question,  Your  Honor. 

223  Re-cross-examination  by  Mr.  Williams: 

Q.  Did  you  observe  at  the  time  you  took  the  picture 
of  the  body  any  jewelry  on  the  floor  or  anything  of  that  kind? 

A.  No,  sir. 

Q.  You  did  focus  your  camera  properly  to  bring  out  all  of 
the  fine  parts  of  the  body  and  the  part  immediately  surround¬ 
ing  it? 

A.  That  is  right. 


Mr.  Williams.  That  is  all. 

Mr.  Laughlin.  That  is  all. 

Mr.  Murray.  That  is  all. 

The  Court.  You  may  be  excused. 

(Witness  excused.) 

The  Court.  The  photographs  have  not  been  offered? 

Mr.  Murray.  No,  Your  Honor,  I  am  not  prepared  to  offer 
them  at  this  time. 

The  Court.  Very  well. 

Mr.  Murray.  Dr.  Nusbickel. 

Thereupon  Thomas  F.  Nusbickel  resumed  the  witness 
stand  and  testified  further  as  follows: 

Direct  examination  (continued)  by  Mr.  Murray: 

j 

Q.  Mr.  Nusbickel,  in  your  testimony  the  other  ctyy 
224  you  stated  that  this  man  came  into  the  store  and  leaned 

over  the  counter  and  had  a  bill  in  his  hand.  I  will  a£k 
you  at  this  time  whether  you  see  in  this  courtroom  the  inc)i- 
vidual  to  whom  you  referred  in  that  testimony? 

A.  I  do. 

Q.  Will  you  indicate  him.  please? 

A.  The  second  one  from  the  left,  from  that  side  of  the  room. 

Q.  Perhaps  you  had  better  leave  your  chair  and  come  down 
and  indicate  him. 

A.  That  is  the  one  [indicating]. 

The  Court.  Let  the  record  show  which  defendant  the  wit¬ 
ness  pointed  to. 

Mr.  Murray.  That  was  the  defendant  Reginald  J.  Wheelejr. 

By  Mr.  Murray: 

Q.  Mr.  Nusbickel,  in  that  part  of  your  testimony  you  will  re¬ 
call  you  said  something  about  turning  to  the  back  toward  |a 
telephone? 

A.  Yes,  sir.  I  turned  around - 

The  Court.  Just  a  moment.  Wait  until  the  question  is 
finished. 

By  Mr.  Murray: 

Q.  Yes,  I  am  just  calling  that  to  your  attention  because  I  am 
going  to  ask  a  further  question  about  it.  Where  was  that  tele- 


56 


phone,  at  what  level  was  that  telephone  at  that  instant? 

225  A.  It  was  about  four  feet  above  the  floor  on  the 
shelf. 

Q.  Will  you  answer  this  question  yes  or  no?  Did  you  have 
in  mind  calling  a  particular  number?  Answer  yes  or  no. 

A.  Yes. 

Q.  In  that  connection,  what  did  you  do? 

A.  Well,  I  reached  for  the  telephone  but  I  did  not  get  hold 
of  it. 

Q.  In  reference  to  the  telephone  number,  did  you  know  the 
number  that  you  were  to  call? 

A.  No,  sir;  I  did  not  know  the  number  but  it  was  written  on 
the  side  there  up  on  a  big  placard. 

Q.  Will  you  stand,  please,  and  indicate  at  what  height  that 
was  in  relation  to  you  as  you  stood? 

A.  About  that  high  [indicating] . 

Q.  You  have  lifted  your  left  hand  to  your  left  shoulder 
height? 

A.  Yes,  sir. 

Q.  When  you  indicated  this  height  a  moment  ago,  were  you 
referring  to  the  height  from  your  own  feet  as  you  stand  there? 

A.  Yes,  sir;  from  the  floor  about  that  height. 

Q.  What  floor  are  you  talking  about,  where  you  were  stand¬ 
ing?  What  I  have  in  mind,  you  were  standing  about  a  foot 
higher  than  this  floor  here.  Mr.  Williams  asked  that  that  be 
cleared.  I  am  interrupting  to  do  that,  if  I  may. 

226  Step  down  on  this  floor,  Mr.  Nusbickel.  Indicate 
where  this  number  was  you  looked  at. 

A.  About  this  high  [indicating]. 

Q.  All  right,  sir.  Thank  you. 

I  show  you  a  picture  which  has  been  marked  Government 
Exhibit  5  and  ask  whether  you  recognize  the  scene  shown 
there? 

A.  Oh,  yes,  yes;  that  is  the  telephone  there. 

Q.  Without  relating  the  contents  of  the  picture  as  yet,  is  that 
a  correct  picture  of  that  scene  as  you  recall  it? 

A.  Yes,  sir. 

Q.  On  that  day? 

A.  Yes,  sir. 


Mr.  Murray.  I  offer  this  in  evidence  at  this  time.  I  mi^ht 
say  that  is  one  of  the  pictures  the  photographer  said  is  out  j  of 
proportion  in  the  one  portion  of  it  which  I  indicated  to  counsel. 
I  offer  it  in  evidence. 

The  Court.  It  may  be  admitted. 

(The  photograph  heretofore  marked  “Government’s  Exhibit 
No.  5”  for  Identification  was  thereupon  received  in  evidenc^.) 

By  Mr.  Murray: 

Q.  Dr.  Nusbickel,  at  the  moment  you  turned  to  use  the  tele¬ 
phone  as  you  were  just  relating,  was  the  telephone  in  tliis 
position  shown  in  the  picture? 

A.  Yes,  sir. 


Mr.  Murray.  I  will  show  that  to  the  jury  at  this  tinjie 
227  if  I  may.  First,  before  you  pass  that  may  I  ask  another 
question,  sir? 

By  Mr.  Murray: 

Q.  What  is  in  the  bottom  part  of  that  picture  under  tfye 
cartons? 

A.  That  is  the  safe  right  there. 

Q.  Is  that  the  safe  that  you  testified  about  the  other  day? 

A.  Yes,  sir. 

(Government’s  Exhibit  No.  5  was  exhibited  to  the  jury.) 

Mr.  Murray.  May  I  continue  to  show  these  photographs? 

The  Court.  Yes,  you  may  proceed. 

Mr.  Laughlin.  Your  Honor,  I  would  object  to  any  testi¬ 
mony  until  such  time  because  the  jury  cannot  look  at  tl^e 
photograph  and  listen  to  the  testimony. 

The  Court.  I  take  it  these  are  just  formal  questions  for  the 
purpose  of  identifying  the  photograph.  If  there  was  anything 
vital - 

Mr.  Murray.  They  are  of  that  nature,  formal. 


By  Mr.  Murray: 

Q.  I  show  you  Government  Exhibit  2,  Mr.  Nusbickel,  and 
ask  you  whether  you  recognize  the  scene  which  it  shows? 

A.  Yes,  sir. 

228  Q.  What  is  that,  that  is,  generally  speaking?  Is  ii 
the  interior  of  what? 
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A.  Of  the  drug  store. 

Q.  And  the  part  of  it  that  appears  to  you  as  you  look  at  it  is 
what  part,  the  front  or  back? 

A.  This  is  the  front  of  it. 

Q.  What  do  you  mean  “this”? 

A.  This  is  the  front  right  here  and  that  is  the  back  part  of  it 
where  the  prescriptions  are  filled. 

Q.  In  other  words,  the  picture  was  taken  from  front  to  back? 

A.  Yes,  sir. 

Q.  And  Government  Exhibit  3,  do  you  recognize  that  as  the 
interior  of  the  drug  store? 

A.  Yes,  sir. 

Q.  What  part  of  the  drug  store  is  in  the  background  of  that 
picture? 

A.  That  is  the  soda  fountain  here  [indicating]. 

Q.  From  what  direction  was  that  picture  taken? 

A.  That  must  have  been  taken  from  the  rear  end. 

Q.  Towards  the  front  part  of  the  store,  is  that  right? 

A.  Yes,  sir. 

Q.  I  have  just  shown  the  witness  Government’s  Exhibit  3 
and  immediately  before  that  Government’s  Exhibit  2. 

I  now  show  you  Government’s  Exhibit  4.  Is  that  a  correct 
representation  of  the  scene  in  that  drug  store? 

229  A.  Yes,  sir. 

Q.  I  now  show  you  Government’s  Exhibit  6 — pardon 
me,  before  I  show  those  I  will  probably  have  to  wait  for  the 
testimony. 

Mr.  Murray.  I  offer  Government’s  Exhibits  2,  3  and  4  at 
this  time,  being  scenes  of  the  interior  of  the  drug  store. 

Mr.  Williams.  Your  Honor,  I  am  going  to  object  to  one  of 
those  and  would  like  opportunity  to  cross-examine  to  show  it 
was  not  the  condition  that  existed  at  that  time. 

The  Court.  I  think  you  will  have  an  opportunity  to  cross- 
examine  the  witness  concerning  that  matter  at  a  later  time. 
That  goes  to  the  probative  value  of  the  photograph.  He  iden¬ 
tified  it  as  being  correct  and  that  I  think  is  sufficient. 

Mr.  Williams.  I  think  I  could  call  his  attention  to  some¬ 
thing  where  he  would  say  it  is  not  correct. 

The  Court.  I  beg  pardon? 


Mr.  Williams.  I  think  I  can  have  the  gentleman  retract  as 
to  one  of  those  photographs  and  that  is  why  I  desire  to  cross- 
examine  at  this  time. 

The  Court.  Very  well,  you  may  cross-examine. 

Mr.  Williams.  Give  me  Government’s  Exhibit  No.  4|  Mr. 
Murray,  please. 

(Government’s  Exhibit  No.  4  was  handed  to  the  witness.) 
Mr.  Williams.  Look  at  that  very  closely,  Dr. 
Nusbickel. 

230  The  Court.  What  exhibit  are  you  showing?  j 
Mr.  Williams.  No.  4,  Your  Honor.  That  is  the  one 

exhibiting  the  cash  register. 

That  photograph  shows  the  cash  register  to  be  on  what 'side, 
Dr.  Nusbickel? 

The  Witness.  It  is  on  the  left  side  as  you  enter. 

Mr.  Williams.  But,  in  fact,  this  is  the  same  cash  register, 
isn’t  it,  that  appears  on  the  right  side  in  the  other  picture? 

The  Witness.  No,  it  can’t  be.  If  the  picture  was  taken  from 
the  front  it  would  have  to  be  on  this  side  (indicating). 

Mr.  Williams.  I  see.  That  is  very  fine  for  me.  I  had  it  on 
the  opposite  side  from  the  other  picture.  It  is  quite  all  right. 
The  Court.  May  I  see  these  photographs? 

Mr.  Murray.  Yes,  indeed. 

(The  photographs  were  handed  to  the  Court.) 

The  Court.  They  may  be  admitted. 

Mr.  Laughlin.  Your  Honor,  I  want  to  see  them  first.  I  may 
have  objection. 

The  Court.  I  thought  you  had  seen  them. 

Mr.  Laughlin.  Not  this  time.  I  examined  the  batch  awhile 
ago. 

(The  photographs  were  handed  to  Mr.  Laughlin.) 

Mr.  Laughlin.  We  will  have  no  objection,  Your 
Honor. 

231  The  Court.  They  will  be  admitted. 

(The  photographs  heretofore  marked  “Government’s 
Exhibits  Nos.  2,  3  and  4”  for  Identification  were  thereupon 
received  in  evidence.) 
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232  Q.  Mr.  Nusbickel,  Government’s  Exhibit  2  which  you 
have  already  looked  at,  I  believe  you  described  as  a 

view  taken  from  the  front  part  of  the  drug  store? 

A.  Yes,  sir. 

Q.  And  showing  the  soda  fountain? 

A.  On  the  left. 

Q.  On  the  left  foreground,  and  the  back  part  of  the  store 
in  the  background?1 
A.  Yes,  sir. 

Q.  Government  Exhibit  No.  4  is  what? 

A.  That  is  the  liquor  department. 

Q.  Is  that  a  closer  view  of  the  back  than  the  first  one? 

A.  Yes,  sir. 

Q.  Taken  from  the  same  general  direction,  right? 

A.  Yes,  sir. 

233  Mr.  Murray.  I  will  show  that  to  the  jury. 

(Mr.  Murray  passed  the  photograph  among  the  jury.) 

By  Mr.  Murray  : 

Q.  In  connection  with  those  exhibits,  Mr.  Nusbickel,  the  reg¬ 
ister  shown  in  those  pictures  is  which  register? 

A.  The  one  that  was  opened  by  the  defendant. 

Q.  In  the  liquor  store? 

A.  Yes,  sir. 

Q.  I  think  I  might  at  this  time  show  you  this,  that  is  a  pic¬ 
ture  of  the  interior  of  the  drug  store  taken  from  what  part 
to  what  part? 

Mr.  Williams.  What  is  the  number,  please? 

Mr.  Murray.  Exhibit  No.  3. 

The  Witness.  This  is  taken  from  the  rear. 

By  Mr.  Murray  : 

Q.  Toward  the  front  part? 

A.  Yes,  sir. 

Q.  And  it  show’s  the  little  soda  fountain,  is  that  correct? 
A.  Yes,  sir. 

Q.  Do  you  think  you  can  indicate  to  the  jurors — may  I  take 
this  awhile,  while  you  step  down,  Mr.  Nusbickel.  can  you  see 
the  cash  register  at  the  fountain — do  you  see  that  photograph, 
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Government  Exhibit  No.  3,  the  cash  register  at  the 
fountain?  j 

234  A.  Yes,  sir,  right  over  here  [indicating]. 

Q.  Answer  whether  you  see  it  or  not?  i 

A.  Yes,  sir.  ! 

Q.  Will  you  indicate  on  the  picture — point  with  your  finger 
on  the  picture? 

A.  Right  there  [indicating].  j 

Mr.  Murray.  May  I  pass  this  along — first.  I  show  you  where 
Mr.  Nusbickel  indicated. 

Mr.  Williams.  Let  the  record  show  he  indicates  the  left 
corner.  j 

The  Court.  Yes.  I  think  perhaps  a  mark  should  be  put  on 
the  photograph  indicating  the  object  to  which  the  witness 
points. 

By  Mr.  Murray:  j 

Q.  Mark  with  an  arrow  or  some  appropriate  mark,  an]  X 
mark  or  an  arrow  or  something. 

(The  witness  marks  the  picture.) 

i 

By  Mr.  Murray:  j 

Q.  Have  you  put  an  X  mark  on  what  you  believe  to  be  jhe 
register  in  that  picture?  j 

A.  Yes,  sir. 

Mr.  Murray.  May  I  show  it  to  the  jury?  i 

(Mr.  Murray  passed  the  picture  amongst  the  jury.)  j 
The  Court.  Have  you  any  further  questions,  Mr.  Murray, 
while  the  jury  is  looking  at  the  photograph? 

235  Mr.  Murray.  Yes.  j 

The  Court.  You  may  proceed.  j 

By  Mr.  Murray:  I 

Q.  Mr.  Nusbickel,  are  you  able  to  say  whether  there  w^s 
some  money  in  the  cash  register  in  the  liquor  department  bn 
the  morning  before  the  defendant  Wheeler  came  up  to  the 
counter?  j 

A.  There  was  always  sufficient- -  j 

Mr.  Williams.  I  object  to  that,  if  Your  Honor  please,  ^s 
not  responsive. 
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My  Mr.  Murray: 

Q.  I  am  asking  you  about  this  particular  morning  of  June 
5,  whether  you  are  able  to  say  of  your  own  knowledge  there 
was  some  money  in  that  register  or  not? 

A.  I  would  say  yes. 

Mr.  Laughlin.  I  object. 

The  Court.  Just  a  minute,  let  the  witness  finish  his  answer. 

The  Witness.  There  is  always  sufficient  money  there  for 
change. 

Mr.  Williams.  That  is  not  responsive. 

Mr.  Murray.  I  will  straighten  him  out  on  that. 

The  Court.  I  wish  you  would  listen  to  the  question  very 
carefully,  and  direct  your  answer  to  the  precise  question 
asked. 

236  By  Mr.  Murray: 

Q.  My  question  refers  to  only  one  day  and  one  time ; 
the  day  is  June  5  and  the  time  of  the  incident  of  the  defend¬ 
ant  Wheeler  coming  up  to  the  counter  with  the  dollar  bill  in 
his  hand  that  you  have  already  testified  about;  was  there 
money  in  the  cash  register  at  that  time;  do  you  know  or  not? 

A.  Yes. 

Q.  There  was? 

A.  Yes,  sir. 

Q.  Was  it  change  or  bills  or  both. 

A.  Both. 

Q.  Are  you  able  to  say  how  many  in  bills? 

A.  I  am  not. 

Q.  Are  you  able  to  say  how  much  in  change? 

A.  No  sir. 

Q.  After  Wheeler  had  left  the  store,  immediately  after  he 
left  the  store,  was  there  some  money  in  that  cash  register? 

A.  There  was  some  money  in  it. 

Q.  Were  there  bills  in  it? 

A.  No  bills. 

Q.  Was  there  change  in  it? 

A.  There  was  some  change  in  it. 

Q.  Are  you  able  to  say  how  many  bills  had  been  there,  in 
the  number  of  bills? 
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237  A.  No,  sir. 

Q.  All  right,  sir.  Mr.  Nusbickel,  did  you  see  dny 
part  of  the  glass — the  glass  showcase  or  glass  door  in  the  diug 
department  broken.? 

A.  Yes,  sir. 

Q.  On  that  day? 

A.  Yes,  sir. 

Q.  When  did  you  first  observe  that? 

A.  Why,  I  should  judge  around  11 — I  cannot  say  exactly, 
after  the  officers  had  been  there. 

Q.  Now,  do  you  know  of  your  own  knowledge  when  it  wjas 
broken,  when  that  break  occurred? 

’  i 

A.  When  the  shot  was  fired. 

Q.  I  show  you  a  picture  which  has  been  marked  Goverfi- 
ment’s  Exhibit  6,  and  I  will  ask  you  if  you  recognize  the  sceijie 
which  that  shows? 

A.  Yes,  sir.  j 

Mr.  Murray.  I  do  not  believe  this  has  been  offered,  and  I 
offer  it  at  this  time. 

The  Court.  No,  it  has  not  been  offered.  j 

Mr.  Murray.  I  offer  this  as  Government’s  Exhibit  6.  j 
Mr.  Laughlin.  Is  that  the  one  you  are  offering? 

Mr.  Murray.  Yes. 

I  offer  Government’s  Exhibit  6  in  evidence. 

The  Court.  It  may  be  admitted. 

238  (The  photograph  heretofore  marked  “Government’^ 
Exhibit  No.  6”  for  Identification  was  thereupon  receive^! 

in  evidence.) 

I 

By  Mr.  Murray. 

Q.  Mr.  Nusbickel,  you  will  observe  that  shows  the  broken 
glass? 

A.  Yes,  sir. 

Q.  Are  you  able  to  say  that  was  not  broken  when  Mr.  Wheeler 
came  in — before  he  came  in? 

A.  Before,  no,  sir. 

Q.  I  now  show  you  Government’s  Exhibit  7,  do  you  recog¬ 
nize  that? 

A.  Yes,  sir.  •  j 


i 

I 

i 
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Q.  Did  you  see  that  glass  door  broken  by  someone  that 
morning? 

A.  No,  I  didn’t — I  didn’t  see  anyone  open  it. 

Q.  Did  you  see  the  picture  taken  which  is  now  shown  to  you? 

A.  Well,  I  am  not  sure  I  saw  this  one,  I  saw  them  taking 
pictures,  but  I  could  not  say  whether  this  is  the  one  or  not; 
they  took  a  number  of  pictures. 

Q.  I  ask  you  if  you  notice  anything  in  particular  on  the  bot¬ 
tom  shelf  which  you  observed  on  June  5  after  this  man  had 
left?' 

A.  That  looks  like  the  bullet  that  crashed  through  the  glass; 
that  is  where  it  lay  when  they  picked  it  up. 

239  Q.  Did  you  see  it  picked  up  by  someone? 

A.  Yes,  sir. 

Q.  Who  was  it? 

A.  One  of  the  officers,  I  don’t  remember  which  one  it  was, 
one  of  the  officers  picked  it  up. 

Mr.  Murray.  I  will  show  Exhibits  6  and  7  to  the  jury,  if  I 
may — and  I  will  offer  Exhibit  7  in  evidence. 

The  Court.  Exhibit  7  will  be  admitted. 

(The  photograph  heretofore  marked  “Government’s  Exhibit 
No.  7”  for  Identification  was  thereupon  received  in  evidence.) 

Mr.  Murray.  I  think  I  will  ask  one  question  while  the  ex¬ 
hibits  are  being  looked  at. 

By  Mr.  Murray: 

Q.  Mr.  Nusbickel,  are  you  able  to  say  positively  that  there 
was  no  bullet  on  that  particular  shelf  before  Wheeler  came  into 
the  store  that  morning  of  June  5? 

A.  Yes,  sir. 

Mr.  Laughlin.  Your  Honor,  just  to  preserve  my  point  again 
that  I  made  this  morning,  I  do  object  to  any  testimony  while 
the  jury  arc  examining  the  photographs,  I  want  to  preserve 
the  point. 

The  Court.  I  will  overrule  the  objection. 

Mr.  Murray,  have  you  any  further  questions  about  the 
photographs? 

240  Mr.  Murray.  None  of  a  formal  nature,  Your  Honor, 
I  will  then  go  to  another  subject. 
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The  Court.  You  may  proceed,  Mr.  Murray. 

By  Mr.  Murray: 

Q.  Mr.  Nusbickel,  did  you  notice  whether  Dr.  Bernstein  Had 
on  a  necktie  that  morning? 

A.  Yes,  sir. 

Q.  Would  you  know  it  if  you  saw  it,  his  tie,  I  mean? 

A.  Well,  I  cannot  recall,  except  that  the  bullet  went 
the  necktie. 

Q.  All  right,  sir.  Did  you  see  that  perforation  that  day? 

A.  Yes,  sir. 

***** 

243  Cross-examination  by  Mr.  Laughlin  : 

***** 

254  Q.  All  right.  Now,  sir,  tell  me  how  Wheeler  vias 
dressed  that  day. 

A.  To  the  best  of  my  knowledge  he  had  on  a  brown  coat  apd 
he  had  a  dark  hat  on  with  the  brim  turned  down. 

Q.  Any  other  description  of  him? 

A.  That  is  all  I  recall  now. 

Q.  I  want  you  to  look  at  Wheeler  now — if  this  thing  (in¬ 
dicating  the  microphone)  in  your  way? 

A.  No,  I  can  see  him. 

Q.  All  right,  did  he  look  just  like  he  looks  now? 

A.  He  looks  more  fleshy,  but  outside  of  that  he  looks  the 
same,  but  he  looks  as  though  he  had  put  on  weight. 

Q.  Now  he  didn’t,  did  he — he  had  no  mustache  or  anything 
like  that? 

A.  Yes,  he  had  a  little  mustache  at  the  time. 

Q.  You  are  sure  of  that  now? 

255  A.  Yes,  sir. 

Q.  When  you  say  a  little  one,  a  little  bit  of  one? 

A.  A  little  eye  drop. 

Q.  A  little  bit  of  one  then.  Now  tell  us,  just  what,  wh^n 
you  say  that  you  saw  Wheeler,  what  was  said  by  you  ahd 
what  was  said  by  Wheeler? 

A.  I  went  out  to  see  what  he  wanted — he  had  a  dollar  bill 
in  his  hand,  and  naturally  I  supposed  he  was  going  to  buy  some¬ 
thing,  so  when  I  went  out  he  mumbled  something  that  I  didnft 
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understand  what  it  was,  so  I  leaned  over  toward  him,  he  was 
leaning  over  the  counter,  and  I  leaned  over  toward  him,  and 
then  when  I  looked  down  again  in  a  few'  second,  why,  I  saw  a 
gun  in  his  hands,  so  I  asked  him  what  is  the  idea,  and  then 
he  asked  me  where  is  the  safe,  so  I  told  him  it  was  over  in  the 
other  room,  and  then  motioned  with  my  head,  “In  there.” 

Q.  Tell  me  this,  was  the  gun  in  his  right  hand  or  in  the  left 
hand? 

A.  I  don’t  recall. 

Q.  Can  you  give  us  your  best  recollection? 

A.  Well,  I  don’t  know  which  hand  it  was,  wThen  he  had  it 
pointed  toward  me,  I  just  tried  to  get  away  from  him,  so  I 
didn’t  follow  which  hand  it  was  in. 

Q.  You  were  in  fear,  weren’t  you? 

A.  Well,  most  anybody  else,  I  guess,  would  not  have  enjoyed 
it  very  much. 

256  Q.  You  can  answer  that  question,  you  were  afraid? 

A.  I  was  not  trembling,  exactly,  but  just  trying  to 
avoid  him,  if  I  could. 

Q.  You  were  not  trembling,  but  you  didn’t  like  the  idea? 

A.  No;  I  didn’t  like  the  idea. 

Q.  Now,  sir,  how  long  was  that  gun? 

A.  To  the  best  of  my  knowledge,  I  would  say  about  eight 
inches  or  more. 

Q.  And  the  color  of  it? 

A.  Steel  colored. 

***** 

269  Q.  All  right.  Now  when  you  came  out,  you  say  you 
were  back  there  two  or  three  minutes,  when  you  came 
out  was  the  defendant  there? 

A.  No,  sir;  he  was  not  there. 

Q.  When  the  police  came  in - 

The  Court.  He  testified  that  was  the  last  time  he  saw  the 
defendant. 

By  Mr.  Laughun: 

Q.  You  mentioned  a  detective,  can  you  give  me  the  names 
of  any  other  police  officers? 
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A.  I  don’t  know  any  of  the  others,  but  I  know — I  don’t  knofw 
any  of  the  others  at  that  time. 

Q.  Did  they  have  uniforms  on? 

A.  Some,  and  some  had  plain  clothes. 

Q.  All  right.  Now  then  you  immediately,  did  you  not,  sib 
give  this  description  of  the  man  you  saw? 

270  A.  Yes. 

Q.  What  description  did  you  give  at  that  time,  sir? 

A.  Well,  I  said  he  was  wiry. 

Q.  Just  a  minute,  wiry? 

A.  Yes. 

Q.  What  did  you  mean  by  that? 

A.  Well,  pretty  hefty  and  strong,  strong  looking. 

Q.  All  right. 

A.  And  I  told  them  what  kind  of  clothes  he  wore,  to  thp 
best  of  my  knowledge,  a  dark  hat  with  the  brim  turned  dowr}, 
with  dark  brown  shirt  and  brown  coat,  to  the  best  of  my  knowlj- 
edge — I  didn't  stop  to  study  him  much  after  I  saw  the  gun. 

Q.  Well,  you  did  give  a  description,  and  I  suppose  the  policy 
■wrote  it  down? 

A.  Yes;  I  guess  they  did,  they  were  writing  down  different 
things. 

Q.  And  did  you  give  it  to  more  than  one  policeman? 

A.  Yes,  sir;  but  I  don't  recall  who  the  others  were,  this  wai 
the  only  one  I  was  acquained  with,  Cook. 

Q.  Now  then,  you  talk  constantly  to  a  number  of  police  offij 
cers,  don’t  you? 

A.  Yes,  sir. 

Q.  How  often  would  you  say,  every  day? 

A.  No;  I  never  talked  to  them  after  that  morning  inj 

271  the  store. 

Q.  Well,  any  place. 

A.  No;  only  when  I  was  called  to  come  down  here. 

Q.  About  this  case? 

A.  Yes,  sir ;  that  is  the  only  time. 

Q.  Do  I  understand,  sir,  that  you  talked  to  certain  policy 
officers  on  June  5  and  you  did  not  talk  to  any  other  police! 
officers  until  you  were  told  to  come  down  here  on  this  case,  is! 
that  right? 
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A.  When  I  was  told  to  come  down  and  identify  him. 

Q.  When  was  that,  sir? 

A.  On  the  11th,  I  think  it  was. 

Q.  Of  what? 

A.  The  11th  of  June. 

Q.  Who  told  you  to  come  down? 

A.  Why.  Detective  Sergeant  Hunt,  and  Huffman,  and  Mr. 
Parry,  and  that  gentleman  up  there  by  the  door  (indicating), 
I  don’t  know — I  am  wrong. 

Q.  Well,  you  are  pointing  out  someone  in  the  court. 

A.  That  is  right,  the  one  that  I*  thought  it  was,  Detective 
Sergeant  Bonaccorsy. 

Q.  Just  a  minute,  you  are  pointing  out  the  gentleman  in 
the  blue  suit? 

A.  Yes;  but  that  is  not  the  one - 

Q.  Let  me  finish,  please. 

272  A.  All  right. 

Q.  Either  the  gentleman  in  the  blue  suit  or  the  gentle¬ 
man  in  the  brown  or  grey  suit.  Now,  which  one — who  do  you 
think  you  referred  to,  the  one  in  the  blue  suit? 

A.  Yes. 

Q.  The  one  right  against  the  door? 

A.  I  said  the  one  with  the  blue  suit. 

Q.  When  did  you  first  see  him? 

The  Court.  He  said  that  he  was  mistaken. 

By  Mr.  Laughlin  : 

Q.  Then  you  did  not  see  that  gentleman? 

A.  No,  sir. 

Mr.  Laughlin.  I  believe  that  we  ought  to  have  for  the  rec¬ 
ord  the  gentleman's  name.  Your  Honor. 

The  Court.  I  don’t  see  why  it  is  necessary. 

The  Witness.  That  is  not  the  one. 

The  Court.  The  witness  pointed  to  a  spectator. 

Mr.  Laughlin.  No;  he  pointed  to  a  Deputy  Marshal. 

The  Court.  Pointed  to  one  of  the  Deputy  Marshals  stand¬ 
ing  in  the  courtroom  who  he  mistook  for  the  police  officer  whom 
he  named. 

The  Witness.  Yes,  sir. 
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By  Mr.  Laugh  lin  : 

Q.  Where  did  this  happen ;  where  were  you  supposed  to  do 
all  this,  sir? 

273  A.  The  first  time  at  No.  9  Precinct. 

Q.  Now  you  mentioned  about  the  first  time. 

A.  That  was  the  first  time  to  my  knowledge,  that  was  at 
midnight,  on  the  10th,  at  the  9th  Precinct. 

Q.  You  said  June  11,  now  you  say  June  10. 

A.  Well,  it  was  the  10th. 

Q.  It  was  No.  9  Precinct? 

A.  Yes,  sir. 

Q.  And  Mr.  Hunt  was  there  and  Mr.  Huffman  and  Mr.  I 
Parry? 

A.  Yes,  sir.  ! 

Q.  Anyone  else? 

A.  Yes,  sir;  the  other  gentleman,  Bonaccorsy,  whatever  the 
name  is. 

Q.  Bonaccorsy? 

A.  Yes,  sir. 

Q.  WTho  else? 

A.  One  of  the  defendants — not  Wheeler,  the  other  one;  I 
had  never  seen  him  before. 

Q.  Now,  do  I  understand,  sir,  that  between  June  5  and  June 
10  you  had  not  talked  to  Officer  Hunt,  Officer  Huffman,  Officer  i 
Parry  or  Officer  Bonaccorsy? 

A.  Well,  I  was  over  at  this  building  across  the  street  to  iden-  j 
tify  the  pictures  on  Sunday  preceding — I  mean  following 
the  5  th. 

274  Q.  What  day  would  that  be? 

A.  Sunday. 

Q.  Well,  the  9th? 

A.  Well,  yes;  this  was  on  a  Wednesday. 

Q.  That,  I  suppose,  would  be  the  9th? 

A.  The  9th ;  yes,  sir. 

Q.  That  was  the  9th? 

A.  The  9th. 

Q.  And  how  did  you  get  to  Headquarters,  sir? 

A.  You  mean  the  following  night? 

Q.  Well,  now - 
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A.  These  gentlemen  told  me. 

Q.  Let  me  finish,  sir. 

A.  All  right. 

Q.  You  told  us  something  about  June  5,  then  I  asked  you 
when  you  next  saw  the  police  officers;  now  you  say — first  you 
said  the  11th,  now  you  say  June  10,  and  now  you  say  the  Sun¬ 
day  following  the  5th. 

A.  Yes;  that  was - 

Q.  June  9th? 

A.  Yes,  sir. 

Q.  Xow  then,  first  answer  this  question  between  June  5  and 
June  9  did  you  talk  to  any  police  officers? 

A.  I  am  not  positive. 

Q.  Give  us  your  best  recollection. 

275  A.  I  was  told  to  come  down  there,  but  I  don’t  recall 
just — I  know  it  was  on  a  Sunday,  Mr.  Hunt  and  one  of 

the  other  gentlemen,  I  think  it  was  Mr.  Huffman  called  me  on 
Saturday  and  told  me  to  be  down  there  Sunday,  at  my  home 
and  I  asked - 

Q.  Then  you  talked  to  someone  on  the  Sth,  didn’t  you? 

A.  I  had  forgotten  about  that,  but  I  remember  now  they  came 
out  there  and  told  me  to  down  Sunday  to  see  if  I  cannot  identify 
their  pictures. 

276  Mr.  Williams.  If  Your  Honor  please,  may  I  ap¬ 
proach  the  bench? 

The  Court.  Yes.  indeed. 

(Thereupon,  counsel  approached  the  bench  and  the  following 
proceedings  were  had  out  of  the  hearing  of  the  jury:) 

Mr.  Williams.  Your  Honor,  I  want  to  again  move  for  a 
mistrial  upon  the  ground  that  the  gentleman  is  testifying  to 
some  matters  which  he  has  no  right  to  testify  to  at  this  time. 
There  has  been  no  evidence  introduced  that  the  defendant  Pat¬ 
ton  was  ever  in  that  place  up  to  this  point.  Xow,  he  is  telling 
us  about  he  went  down  to  identify  some  pictures  of  him. 

The  Court.  How  is  that  a  ground  for  a  mistrial? 

Mr.  Williams.  Because  they  have  not  stated  they  have 
taken  any  pictures  as  far  as  the  jury  knows. 

Mr.  Murray.  What  you  have  in  mind  is  that  the  pictures 
imply  a  criminal  record? 
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Mr.  Williams.  Yes. 

The  Court.  I  will  deny  the  motion. 

Mr.  Williams.  Thank  you,  Your  Honor. 

***** 

277  you  say,  on  the  8th? 

A.  Yes,  sir. 

Q.  That  was  a  Saturday  afternoon? 

A.  Yes,  sir. 

Q.  And  told  you  to  come  somewhere  on  the  9th? 

A.  Yes,  sir;  to  the  building  across  the  street. 

Q.  The  officers  that  talked  to  you  on  the  8th,  who  were  theyj 
again? 

A.  Mr.  Parry  and  I  don’t  recall  who  the  rest  were.  I  am 
pretty  sure  that  Mr.  Parry  was  one  of  them.  There  were  sev-j 
eral  others. 

Q.  About  how  many? 

A.  Two  others,  I  believe. 

Q.  All  right.  When  you  went  to  Headquarters  on  the  9th 
who  did  you  see,  what  police  officers? 

A.  Mr.  Parry  and  Mr.  Hunt,  Mr.  Huffman,  I  believe. 

Q.  Mr.  Huffman? 

A.  I  am  not  positive  but  I  saw  several  of  them  there. 

Q.  All  right.  On  the  10th,  who  did  you  see? 

A.  The  10th,  well,  the  9th;  that  would  be  Sunday.  On  the; 
10th  would  have  been  over  at  the  9th  Precinct. 

Q.  I  am  asking  you  what  officers  you  saw  on  the  10th,  sir.  \ 
A.  I  think  the  same  ones  that  I  saw  at  the  other  place. 

A.  All  right.  On  the  11th? 

278  A.  On  the  11th  we  went  to  the  Morgue. 

Q.  Was  that  the  date  of  the  inquest,  sir? 

A.  No ;  the  inquest  was  before  but  we  were  supposed  to  come  | 
down  there. 

The  Court.  Is  all  of  this  material,  Mr.  Laughlin? 

Mr.  Laughlin.  I  think  it  is. 

The  Court.  I  really  think  it  is  outside  the  scope  of  cross- 
examination  and  I  wondered  if  you  were  not  making  this 
witness  your  witness? 

Mr.  Laughlin.  No ;  I  do  not  think  that,  sir.  It  goes  to  the  j 
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matter  of  identity  and  second  it  goes  to  his  recollection  and 
credibility. 

Mr.  Murray.  I  do  not  think  his  recollection  of  people  he 
talked  to  during  an  interim  of  four  or  five  days  goes  either  to  his 
credibility  or  his  recollection  of  the  event. 

The  Court.  I  think  this  is  a  little  far  afield  on  the  question  of 
credibility.  I  won’t  rule  you  have  made  him  your  own  witness 
but  I  suggest  that  you  are  pursuing  the  line  of  inquiry  you  are 
now  pursuing  which  might  make  this  witness  your  witness 
because  I  do  not  think  that  goes  to  credibility.  That  goes  to 
the  facts  of  the  case  and  it  does  not  relate  to  the  matters  testi¬ 
fied  to  on  direct  examination. 

•  Mr.  Laughlin.  Your  Honor,  it  certainly  would  be  very 
material  in  this  case  if  we  can  show  that  this  witness  has  been 
prompted. 

279  The  Court.  Yes;  of  course. 

Mr.  Laughlin.  By  police  officers  and  by  others. 

The  Court.  You  would  have  the  right  to  show  that. 

Mr.  Laughlin.  The  only  way  we  can  do  that  is  step  by 
step. 

The  Court.  Very  well,  proceed.  I  suggest,  however,  that 
unnecessary  details  might  be  avoided,  if  that  is  the  line  you  are 
going  to  pursue. 

By  Mr.  Laughlin  : 

Q.  Now,  sir,  when  was  the  first  time,  if  there  was  a  first 
time,  that  you  were  brought  face  to  face  with  the  man  you 
have  pointed  out  here  as  Wheeler? 

A.  That  was,  to  the  best  of  my  knowledge,  on  the  14th. 

Q.  And  where  was  that? 

A.  Across  the  street  in  that  building. 

The  Court.  When  you  refer  to  across  the  street,  do  you  mean 
Police  Headquarters? 

The  Witness.  Yes,  sir. 

By  Mr.  Laughlin  : 

Q.  Was  that  at  a  lineup,  sir? 

A*  Yes,  sir. 

Q.  Were  there  other  persons  present  in  the  lineup? 
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A.  Yes,  sir. 

The  Court.  I  think  we  will  give  the  jury  a  few  moments 
respite  at  this  time. 

280  Q.  Mr.  Nusbickel,  I  believe  you  said  on  the  14th, 
June  14,  that  you  identified  Wheeler? 

A.  Yes,  sir. 

Q.  At  Headquarters? 

A.  Yes,  sir. 

Q.  How  many  persons  did  you  see  at  Headquarters? 

A.  Five. 

Q.  Were  they  all  colored? 

A.  Yes,  sir. 

Q.  You  had  certain  conversations  with  police  officers  before 
that,  didn't  you? 

A.  They  didn't  tell  me  anything. 

Q.  Just  a  minute,  sir.  Will  you  please  answer  this?  Just 
listen  to  the  question  first  before  you  answer  it.  Before  you 
picked  out  the  defendant  you  did  talk  to  police  officers,  dic^n't 
you? 

A.  I  presume  so ;  to  the  best  of  my  knowledge. 

Q.  Don’t  you  know  that  you  did,  sir? 

A.  Yes;  I  guess. 

The  Court.  Ask  him  the  direct  question  as  to  what  you  want 
to  know,  Mr.  Laughlin. 

281  By  Mr.  Laughlin  :  | 

Q.  You  did  talk  to  police  officers? 

A.  Yes. 

Q.  By  the  way,  what  time  of  the  day  or  night  was  this? 

A.  2:30  p.  m. 

Q.  Where  were  you  when  you  got  the  call  to  go  there  if  jfou 
did  get  the  call,  either  phone  call  or  personal  visit? 

A.  Summons  was  brought  to  me  at  the  house. 

Q.  In  Maryland? 

A.  Yes,  sir. 

Q.  By  whom? 

A.  A  man  that  is  a  police  officer  lives  on  the  same  street,  a 
neighbor  of  mine. 

Q.  What  kind  of  summons  was  it? 
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A.  To  appear  in  court  or,  well,  I  was  supposed  to  come  down 
there  anyway. 

Q.  Anyway  you  got  a  summons? 

A.  Yes. 

Q.  It  was  served  at  your  home  in  Maryland? 

A.  Yes,  sir. 

Q.  To  come  to  court,  is  that  right? 

The  Court.  Let’s  straighten  this  out.  You  are  being  asked 
the  question  about  your  visit  to  Police  Headquarters  on  June 
14.  Who  asked  you  to  come  there? 

The  Witness.  I  don’t  recall  but  I  know  I  was  supposed  to 
appear  there.  I  know  I  got  a  summons  twice  which 
282  they  brought  up  there  to  the  house  from  my  neighbors. 

By  Mr.  Laughlin: 

Q.  And  the  summons  was  for  you  to  come  to  Headquarters? 

A.  Yes,  sir. 

Q.  Can  you  tell  us  who  signed  the  summons? 

The  Court.  I  do  not  think  these  details  are  material,  Mr. 
Laughlin.  You  started  to  interrogate  him  about  what  took 
place  at  the  time  he  identified  this  defendant  and  immediately 
prior  thereto.  That,  of  course,  is  very  material  and  you  may 
go  into  that  but  as  to  who  signed  the  letter  or  summons  re¬ 
questing  him  to  come  I  do  not  thing  that  is  very  important. 

Mr.  Laughlin.  Of  course,  in  my  view  it  is,  Your  Honor. 
However,  if  Your  Honor  says - 

The  Court.  You  may  ask  that  question.  Do  you  remember 
who  signed  it? 

The  Witness.  I  do  not. 

By  Mr.  Laughlin: 

Q.  It  stated  you  were  to  arrive  at  a  certain  time? 

A.  Yes,  sir. 

Q.  Who  were  you  to  see  when  you  got  to  Headquarters? 

A.  I  was  to  identify  W'heeler.  I  was  supposed  to  be  able 
to  identify  Wheeler.  That  is  what  I  went  there  for. 

Q.  In  other  words,  you  were  told  to  come  there  to  identify 
Wheeler? 

A.  Yes,  sir. 
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283  Q.  That  was  why  you  went  there? 

A.  Yes,  sir. 

The  Court.  Were  you  told  the  name  of  the  man  whom  you 
were  to  identify? 

The  Witness.  No,  sir;  just  to  identify  the  prisoner. 

The  Court.  What  identification  were  you  to  make? 

The  Witness.  See  whether  it  was  the  man  that  I  had  seep 
before.  I  was  supposed  to  identify  him  as  the  man  I  had  seen 
in  the  store. 

The  Court.  Wait  a  minute.  Were  you  supposed  to  identify 
him  as  the  man  you  had  seen  in  the  store  or  were  you  suppose^ 
to  determine  whether  or  not  he  was  the  man  you  had  seen^ 

The  Witness.  Yes;  that  is  better. 

The  Court.  Which? 

The  Witness.  Determine - 

Mr.  Laughlin.  (interposing) .  Your  Honor,  may  we  come  t<j) 
the  bench? 

The  Court.  Yes,  but  after  the  witness  answers  the  questioii 

The  Witness.  I  was  supposed  to  see  whether  I  could  identify 
the  prisoner. 

Mr.  Laughlin.  May  we  come  to  the  bench? 

The  Court.  Yes,  indeed. 

(Thereupon,  counsel  approached  the  bench  and  thi 
following  proceedings  were  had  out  of  the  hearing  of  the 

284  Jury:) 

Mr.  Laughlin.  Your  Honor,  I,  for  the  record,  want  to! 
voice  my  objection  to  some  of  Your  Honor’s  questions.  0^ 
course,  I  well  realize  a  Judge  is  not  just  an  umpire  up  her^ 
by  my  though  is,  Your  Honor,  the  Judge  never  takes  over  the! 
interrogation  of  a  witness  until  counsel  have  exhausted  it  andj 
if  we  are  able  to  get  a  witness  in  a  trap  I  do  not  think  it  is  the 
function  of  the  Judge — I  may  be  in  error  about  this — to  extri-j 
cate  him  from  the  trap. 

The  Court.  You  have  a  right  to  note  your  objection.  That! 
is  highly  proper.  I  feel  a  Judge  has  the  authority  to  injectj 
questions  during  the  examination  and  he  is  not  required  to 
wait  until  the  examination  is  finished. 

Mr.  Laughlin.  All  right. 
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(Thereupon,  counsel  resumed  their  places  at  the  trial  table 
and  the  following  proceedings  were  had  in  open  court:) 

By  Mr.  Laughlin  : 

Q.  Let  me  ask  you  this  question,  sir:  You  were  to  go  to 
Headquarters  on  the  14th.  Were  you  at  that  time  on  the  sum¬ 
mons  or  by  word  of  mouth  or  from  any  source  was  there  men¬ 
tioned  the  name  of  any  person  that  you  were  to  identify? 

A.  No,  sir. 

Q.  Before  that  time,  sir,  and  think  carefully,  had  the  name 
Wheeler  ever  been  mentioned  to  you? 

285  A.  Not  to  my  knowledge. 

Q.  Are  you  positive  it  was  not,  sir? 

A.  It  seems  to  me  that  I  saw  his  picture  in  the  paper — maybe 
I  am  wrong  about  that — I  am  not  sure.  Yes,  at  the  9th  Precinct 
I  heard  his  name  mentioned. 

Q.  When  was  that,  at  the  9th  Precinct?* 

A.  That  was  on  the  10th. 

Q.  By  whom? 

A.  His  associate,  Patton. 

Q.  When  was  the  first  time  you  ever  heard  it  mentioned  by 
any  police  officer  or  anyone  in  authority,  sir? 

A.  After  that.  That  was  the  first  time  I  heard  his  name  and 
that  was  mentioned  by  Patton.  I  heard  him  make  the  state¬ 
ment — 

The  Court.  That  is  not  the  question  you  are  now  being 
asked. 

Read  the  question  to  the  witness. 

(The  pending  question  was  read  by  the  reporter.) 

The  Witness.  Not  until  after  I  had  been  at  the  9th  Precinct. 

By  Mr.  Laughlin: 

***** 

290  Q.  Now,  sir,  you  have  already  told  us  on  June  5  that 
you  gave  to  the  police  officers  a  certain  description.  You 
mentioned  about  the  coat  that  the  man  was  wearing.  Then  did 
you  estimate  the  approximate  weight  at  that  time? 

A.  Well,  I  thought  he  was  about,  to  the  best  of  my  knowl¬ 
edge,  I  thought  he  must  be  about  168. 

Q.  And  how  about  his  height? 
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A.  About  5  foot  8,  I  decided  he  must  be  about  5  foot  8,  be4 
cause  I  am  5  foot  6  and  I  knew  he  was  taller  than  I. 

Q.  Now,  sir,  when  you  went  to  Headquarters,  you  said  on 
the  14th,  I  believe  you  said  about  2:30  in  the  afternoon,  where 
did  this  identification  of  Wheeler  take  place,  in  what  part  of 
Headquarters,  sir? 

A.  Upstairs,  I  believe,  on  the  third  floor,  but  I  am  not  sure. 

Q.  But  you  had  gone  somewhere  else  first,  had  you  not? 

A.  I  don’t  recall;  not  to  my  knowledge. 

Q.  You  say  that  you  got  a  summons.  You  got  some  notice! 
to  go  there? 

A.  I  was  notified  to  come  there  but  I  don’t  remember  justj 
who  told  me.  I  know  I  was  told  to  come  there  anyway. 

Q.  You  remember,  then,  just  what  you  did  after  you! 
291  got  to  Headquarters  on  that  day,  who  you  saw,  where! 
you  went,  who  you  talked  to  and  so  on? 

A.  Well,  I  don’t  remember  who  it  was  I  talked  to  but  I  know  i 
I  sat  in  the  dark  while  they  brought  the  prisoners  out  front 
under  the  lights. 

Q.  Was  Wheeler  one  of  them? 

A.  Yes,  sir. 

Q.  Is  it  your  testimony,  sir,  that  you  identified  him  without  j 
any  hesitation? 

A.  Yes,  sir. 

Q.  None  whatever? 

A.  No  hesitation  at  all. 

The  Court.  Were  you  told  his  name  before  you  identified 
him? 

The  Witness.  No;  sir — yes;  I  beg  your  pardon.  I  heard  his  i 
name  from  Patton. 

The  Court.  No  ;  I  mean  when  he  was  brought  out. 

The  Witness.  No. 

The  Court.  On  that  occasion  when  he  was  brought  out  did 
you  know  his  name  before  you  identified  him? 

The  Witness.  I  didn’t  know  his  name  then  only  I  knew 
which  was  the  prisoner,  that  is  all.  I  could  identify  him  when 
I  saw  him  there  that  that  was  the  same  one  I  had  seen  in  the 
store. 

i 
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The  Court.  Was  there  a  lineup? 

***** 

305  Mr.  Laughlin.  Mr.  Marshal,  will  you  have  Mr. 
Bonaccorsy  step  inside  just  a  moment? 

(Mr.  Bonaccorsy  entered  the  courtroom.) 

Mr.  Laughlin.  Will  you  stand  right  here,  Mr.  Bonaccorsy? 
Mr.  Murray.  He  can  stand  there.  The  witness  can  see  him 
there. 

Cross-examination  (resumed)  by  Mr.  Laughlin: 

Q.  Can  you  see  him,  Mr.  Nusbickel? 

A.  Yes,  sir. 

306  Mr.  Laughlin.  You  may  step  out. 

(Mr.  Bonaccorsy  retired  from  the  courtroom.) 

By  Mr.  Laughlin: 

Q.  That  was  the  man  you  mistook  for — 

A.  (Interposing).  Yes,  sir. 

Q.  When  court-  recessed  yesterday,  Mr.  Witness,  where  did 
you  go? 

A.  I  went  over  to  the  Congressional  Library. 

Q.  Overnight,  sir,  have  you  talked  to  anyone  about  this  case? 
A.  No,  sir. 

Q.  Did  you  go  to  the  drug  store? 

A.  No.  I  haven’t  been  to  the  drug  store. 

Q.  You  are  sure  now? 

A.  I  know  I  wasn’t. 

Q.  You  didn’t  go  to  the  drug  store  last  night  after  the  recess? 
A.  No,  sir. 

Q.  Did  you  talk  to  Mr.  Bonaccorsy  last  night? 

A.  No,  sir. 

Q.  You  are  sure  of  that? 

A.  Yes,  sir. 

***** 

310  Redirect  examination  by  Mr.  Murray: 

Q.  Dr.  Nusbickel,  you  were  asked  whether  you  had 
various  conversations  with  police  officers  before  you  identified 
the  defendant  Wheeler  and  you  said  you  did  and  you  gave  the 
numbers,  as  I  recall  it,  and  in  some  instances  the  dates  of  your 


conversations.  In  any  of  those  conversations  was  your  atten¬ 
tion  directed  to  Wheeler  so  that  you  would  be  able 

311  to  identify  him  when  you  saw  him? 

A.  No,  sir. 

Q.  I  believe  that  you  stated  that  the  first  time  you  ever 
heard  the  name  was  when  his  associate,  Patton,  mentioned  it? 

A.  Yes,  sir. 

Q.  At  the  9th  Precinct? 

A.  Yes,  sir. 

Q.  That  is  the  first  time  you  ever  heard  the  name  WheelUr? 

A.  Yes,  sir. 

Q.  In  connection  with  this  case,  is  that  right? 

A.  Yes,  sir. 

Q.  Do  you  remember  in  the  lineup  whether  the  persons  tliat 
were  in  it,  including  Wheeler,  were  asked  to  state  their  nanjes 
or  rather — I  will  withdraw  that  question. 

Do  you  remember  whether  the  persons  in  the  lineup,  includ¬ 
ing  Wheeler,  did  state  their  names? 

A.  No,  sir;  not  to  my  knowledge. 

Q.  You  don’t  recall  that  that  happened? 

A.  No,  sir. 

Q.  Did  anything  in  that  lineup,  such  as  the  mention  of  a 
name  or  address  or  the  mention  of  anything  or  the  seeing  jof 
anything,  assist  you  to  pick  out  Wheeler  by  reason  of  anything 
that  you  had  read  in  the  paper  or  heard? 

312  A.  No,  sir. 

Q.  I  believe  you  stated  that  you  also  attended  a  lineup 
a  few  days  before  that? 

A.  Yes,  sir. 

Q.  On  the  9th,  I  believe  it  was;  five  days  before  the  14t(i? 

A.  Yes,  sir. 

Q.  Did  you  identify  anybody  in  that  lineup? 

A.  No,  sir. 

Q.  Was  that  lineup  conducted  by  the  same  officers  or  dif¬ 
ferent  ones? 

A.  The  same  ones,  to  the  best  of  my  knowledge. 

Q.  You  stated  in  your  cross-examination  that  you  were  told 
to  come  to  Headquarters  on  Sunday.  You  had  previously 
made  some  mention  of  a  subpoena  to  come  down  to  Headquatr- 
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ters  on  Sunday  or  a  summons  is,  I  believe,  the  word  you  used. 
When  you  said  “I  was  told  to  come,”  did  you  mean  that  some¬ 
body  by  word  of  mouth  told  you? 

A.  To  the  best  of  my  knowledge,  two  of  the  officers  were 
out  there  to  see  me  in  the  afternoon,  on  Saturday  afternoon, 
and  they  told  me  to  come  in  about  10  o’clock,  I  think  it  was,  on 
Sunday  morning. 

Q.  Did  they  hand  you  a  paper? 

A.  No,  sir. 

Q.  They  just  told  you  by  word  of  mouth  to  come 
down? 

313  A.  Yes,  sir. 

Q.  You  did  use  the  word  “summons”  in  two  or  three 
parts  of  your  testimony. 

Mr.  Laughlin.  Your  Honor,  may  I  inquire  if  he  is  attempt¬ 
ing  to  contradict  his  own  witness? 

The  Court.  No;  this  is  proper  redirect.  On  redirect,  it  is 
proper  to  give  the  witness  a  chance  to  explain  any  answer  he 
gave  on  cross-examination. 

The  Witness.  Twice  I  received  a  summons  from  my  neigh¬ 
bor.  Twice  they  brought  summons  to  my  house. 

By  Mr.  Murray: 

Q.  What  did  those  summons  direct  you  to  do,  as  you  recall? 
A.  I  was  directed  to  come  in  and  give  testimony. 

Q.  In  other  words,  they  were  summons  before  the  court,  is 
that  right? 

A.  Yes,  sir. 

Q.  You  were  asked  one  question  about  what  you  did  after 
testifying  yesterday.  After  you  left  the  stand  yesterday,  did 
you  discuss  this  case  with  anybody? 

A.  No,  sir. 

Q.  WTiere  did  you  go  from  the  courthouse? 

A.  Up  to  the  Congressional  Library. 

Q.  How  long  did  you  remain  there? 

A.  I  stayed  there  from  the  time  I  got  there — I  walked  up 
there  from  here  and  I  stayed  there  until  5  o’clock, 

314  about  15  minutes  of,  I  think,  and  I  came  back  to  where 
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the  car  was  parked  at  the  parking  lot  below  here  about  5  o’clock. 

Q.  During  that  interim  that  you  related  up  to  now,  did  jrou 
discuss  this  case  with  any  person? 

A.  No,  sir. 

Q.  Did  anybody  try  to  discuss  it  with  you? 

A.  No,  sir. 

Q.  Did  you  read  anything  about  it? 

A.  No,  sir. 

Q.  Or  hear  it  mentioned  by  any  person? 

A.  I  didn’t  even  get  a  paper  last  night. 

Q.  After  you  got  in  your  automobile,  where  did  you  go? 

A.  I  went  home. 

Q.  Did  you  stay  there  last  night? 

A.  Yes,  sir. 

Q.  At  home  did  anybody  call  upon  you? 

A.  No,  sir. 

Q.  Only  your  family  were  there? 

A.  Well,  there  was  a  young  man  came  there  and  brought 
some  flowers  but  we  did  not  talk  about  this. 

Q.  This  is  your  positive  recollection  since  you  left  the  staind 
yesterday  and  until  you  resumed  it  this  morning  you  did  not 
discuss  this  case  with  any  person? 

A.  No. 

Q.  Is  that  correct? 

315  A.  Yes,  sir. 

Mr.  Murray.  That  is  all  of  my  redirect. 

The  Court.  Do  you  have  any  recross? 

Mr.  Laughlin.  Yes. 

*  *  *  *  # 

322  Mr.  Murray.  Jacob  F.  Smith. 

Thereupon  Jacob  Finley  Smith  was  called  as  a  witness  for 
and  on  behalf  of  the  United  States  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

323  Direct  examination  by  Mr.  Murray: 

Q.  Jacob,  when  you  speak  talk  into  that  instrument. 
Do  you  understand? 
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A.  Yes. 

Q.  And  then  we  can  hear  you. 

First  give  us  your  full  name. 

A.  Jacob  Finley  Smith. 

The  Court.  Speak  a  little  louder.  Now  repeat  your  name. 
The  Witness.  Jacob  Finley  Smith. 

By  Mr.  Murray: 

Q.  That  is  right.  When  you  answer  talk  into  that  instru¬ 
ment  all  the  time. 

What  is  your  age? 

A.  14. 

Q.  Do  you  go  to  school? 

A.  Yes,  sir. 

Q.  What  school? 

A.  Bannockburn  Junior  High. 

Q.  What  grade  are  you  now  in? 

A.  7-A. 

Mr.  Murray.  Does  the  Court  wish  to  question  him  as  to 
qualification  to  testify? 

The  Court.  No;  he  is  of  sufficient  age  to  answer  as 
324  a  witness. 

Mr.  Williams.  Your  Honor,  may  I  ask  just  one  ques¬ 
tion?  Are  you  also  known  as  Joseph  Smith? 

The  Witness.  No,  sir. 

Mr.  Wi illiams.  Didn’t  they  call  you  “Joseph”  at  one  time 
during  the  progress  of  this  particular  affair? 

The  Witness.  Yes,  sir. 

Mr.  Williams.  And  you  told  them  your  name  was  Jacob? 
The  Witness.  No,  sir. 

Mr.  Williams.  How  old  are  you,  Jacob? 

The  Witness.  14. 

Mr.  Williams.  When  was  your  birthday? 

The  Witness.  May  28. 

Mr.  Williams.  This  year? 

The  Witness.  1946. 

By  Mr.  Murray: 

Q.  Are  you  really  known  by  the  name  of  Joseph  or  did 
people  make  a  mistake  in  calling  you  that? 


83 


A.  They  made  a  mistake. 

Q.  Did  you  ever  go  to  Dr.  Bernstein’s  drug  store? 

A.  Yes,  sir. 

Q.  Did  you  go  there  many  times  or  just  once? 

A.  Many  times. 

Q.  Were  you  in  there  on  a  day  that  the  proprietor)  was 
shot? 

325  A.  Yes,  sir. 

Q.  Do  you  remember  the  date  of  it? 

A.  June  5,  1946.  j  ' 

Q.  What  were  you  doing  in  there  at  that  time? 

A.  I  was  getting  a  soda. 

Q.  You  were  what? 

A.  A  soda. 

Q.  Getting  a  soda? 

A.  Yes,  sir. 

Q.  Where  had  you  come  from? 

A.  School. 

Q.  Was  that  Bannockburn  School? 

A.  No,  sir;  that  was  Morgan  School. 

Q.  How  far  is  that  from  Bernstein’s  drug  store? 

A.  Just  about  a  block. 

Q.  Did  you  notice  the  time  that  you  went  in  there? 

A.  No,  sir. 

Q.  You  went  to  the  soda  fountain,  I  take  it? 

A.  Yes,  sir. 

Q.  To  order  a  soda? 

A.  Yes. 

Q.  Was  there  anybody  back  of  the  fountain? 

A.  There  was  two  ladies. 

Q.  Have  you  seen  them  this  morning? 

A.  Yes,  sir. 

326  Q.  Out  in  the  witness  room? 

A.  Yes,  sir.  •  i 

Q.  Will  you  take  your  time,  please,  and  speak  slowly|  and 
tell  His  Honor  and  the  members  of  the  jury  just  what  hap¬ 
pened  from  the  time  you  went  in  there  that  morning? 

A.  I  was  coming  from  school  and  I  was  going  home.  Then 
I  went  down  and  stopped  at  the  filling  station. 
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The  Court.  Jacob,  could  you  talk  a  little  louder  because  all 
these  gentlemen  have  to  hear  what  you  say.  We  all  have  to 
hear. 

By  Mr.  Murray: 

Q.  Let  me  interrupt  you  at  that  time.  You  talked  about 
going  to  the  filling  station.  That  was  before  you  went  to  the 
drug  store,  wasn't  it? 

A.  Yes,  sir. 

Q.  I  want  you  to  start  after  you  got  in  the  drug  store.  What 
happened  in  the  drug  store  after  you  got  there? 

A.  I  went  in  there  and  got  up  on  the  stool  and  asked  the  lady 
for  a  soda. 

Q.  Then  what  happened? 

A.  Then  I  heard  some  noise  in  the  back  of  the  room,  a  stum¬ 
ble  like. 

Q.  What  was  the  last  word,  you  heard  a  noise,  what? 

A.  A  noise  in  the  back  of  the  room,  heard  a  stumble. 

Q.  Stumbling? 

327  A.  Yes,  sir. 

Q.  Then  what  happened? 

A.  Then  I  turned  around  and  looked  and  I  heard  Dr.  Nus- 
bickel  say,  “Don't  come  back  here.” 

Q.  Move  your  mouth  a  little  closer  to  that  thing  when  you 
talk,  will  you?  After  he  said,  “Don’t  come  back  here,”  what 
happened? 

A.  Then  I  heard  a  shot. 

Q.  Then  what? 

A.  Then  I  asked  the  other  boy  to  let  me  out. 

Q.  What  other  boy  are  you  talking  about? 

A.  Patton. 

Q.  Where  was  he? 

A.  He  was  at  the  front  of  the  counter. 

Q.  Do  you  see  him  now  in  this  courtroom? 

A.  Yes,  sir. 

Q.  Will  you  leave  your  chair  and  come  down  and  stand  dose 
to  him  and  point  to  him? 

(The  witness  indicated  the  defendant  Patton.) 
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Mr.  Murray.  May  we  agree,  Mr.  Williams,  he  indicated  the 
defendant  Patton? 

Mr.  Williams.  Yes;  certainly. 

By  Mr.  Murray: 

Q.  Where  was  Patton  when  you  first  saw  him  that  morning? 
A.  He  was  at  the  counter. 

328  Q.  Did  he  do  anything  at  the  counter,  that  is,  did 
he  order  anything? 

A.  I  didn’t  hear  him. 

Q.  He  was  doing  what?  You  were  about  to  tell  us  that. 

A.  He  was  standing  in  back  of  me,  I  think. 

Q.  He  was  standing  where? 

A.  In  the  back  of  me. 

Q.  In  back  of  you? 

A.  Yes,  sir. 

Q.  Where  was  the  front  door  from  where  you  were  seated 
at  that  time? 

A.  It  was  about  like  this  and  I  was  sitting  here. 

The  Court.  Speak  up,  Jacob. 

The  Witness.  It  was  like  this  [indicating]  and  I  would  be 
right  over  here. 

By  Mr.  Murray: 

Q.  Was  the  door  in  front  of  you  or  back  of  you? 

A.  It  was  in  back  of  me  like. 

Q.  In  back  of  you  like? 

A.  Yes. 

Q.  All  right.  Where  was  Patton  insofar  as  that  door  is|  con- 
cemed ;  in  relation  to  that  door  was  he  near  it  or  away  froin  it? 
A.  He  was  kind  of  near  it. 

329  Q.  Then  what  happened?  I  had  broken  in  there. 
Let  me  bring  you  up  to  where  you  were  saying  you  heard 

a  shot  in  the  back  and  this  other  boy,  and  you  were  then  re¬ 
ferring  to  Patton,  did  something.  Go  on  from  there. 

A.  He  told  me  to  sit  down  and  keep  quiet  and  I  wouldn’t 
be  hurt. 

Q.  All  right.  What  else  did  he  do,  if  anything? 

A.  That  is  all  I  remember. 
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Q.  Did  he  say  anything? 

Mr.  Williams.  I  object,  Your  Honor.  He  said  that  is  all 
he  knew. 

The  Court.  I  beg  pardon? 

Mr.  Wililiams.  Now  counsel  is  trying  to  lead  him. 

The  Court.  You  may  proceed,  Mr.  Murray.  The  fact  that 
the  witness  says  that  is  all  he  knows  doesn’t  preclude  asking 
any  further  questions. 

Mr.  Williams.  But  it  does  preclude  him  from  leading  him, 
does  it  not? 

The  Court.  We  will  see  if  he  is  leading  him  or  not. 

Mr.  Murray.  I  will  withdraw  that  question  in  the  light  of 
the  objection  and  maybe  ask  him  later. 

By  Mr.  Murray: 

Q.  Do  you  recall  anything  else  that  happened  at  that 
time? 

330  A.  No,  sir. 

Q.  All  right.  Did  anything  else  occur  in  that  drug 

store? 

A.  Not  that  I  remember. 

Q.  What? 

A.  Not  that  I  remember. 

Q.  When  you  heard  the  shot,  did  you  look  back  where  it 
seemed  to  come  from,  is  that  it? 

A.  Yes,  sir. 

Q.  What  did  you  see,  if  anything,  when  you  looked  back 
that  way? 

A.  I  just  saw  a  man  back  there. 

Q.  Did  you  know  Dr.  Nusbickel,  the  pharmacist,  the  drug¬ 
gist? 

A.  Yes,  sir. 

Q.  Is  that  the  man  you  are  talking  about?* 

A.  No,  it  was  him  [indicating  the  defendant  Wheeler]. 
That  is  the  one  I  saw. 

Q.  You  saw  the  other  man? 

A.  Yes. 

Q.  What  was  he  doing,  the  person  you  are  talking  about? 

A.  He  was  coming  toward  the  front. 
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Q.  Coining  toward  the  front? 

A.  Yes,  sir. 

Q.  What  was  he  doing  as  he  came? 

331  A.  He  had  his  gun  in  his  hand,  walking. 

Q.  He  had  what? 

A.  His  gun  in  his  hand  coining  up  toward  the  front. 

The  Court.  I  couldn’t  hear  the  witness.  Will  you  read  |the 
answer? 

(The  answer  was  read  by  the  reporter.) 

By  Mr.  Murray. 

Q.  Did  he  have  anything  else  in  his  hand? 

A.  I  didn’t  see  nothing  else. 

Q.  Do  you  know  what  kind  of  gun  it  was?  Did  you  observe 
what  kind  of  gun? 

A.  I  think  it  was  a  .38  Police  Special. 

Mr.  Laughlin.  May  I  have  that  last  answer  again? 

The  Court.  Yes. 

(The  last  answer  was  read  by  the  reporter.) 

Mr.  Murray.  Will  you  mark  this  Government’s  Exhibit  9 
for  Identification? 

(A  revolver  was  marked  “Government’s  Exhibit  No.  9”  for 
Identification.) 

By  Mr.  Murray: 

Q.  I  show  you  a  revolver  which  has  a  tab  on  it  marked  Gov¬ 
ernment’s  Exhibit  9.  Can  you  state  whether  the  gun  that 
Wheeler  had  was  like  that  or  different  from  it  in  appearance? 
A.  I  couldn’t  see  that  part  [indicating], 

332  Q.  What? 

A.  I  couldn’t  see  the  handle  of  it. 

Q.  You  couldn’t  see  the  handle? 

A.  No. 

Q.  Do  you  know  the  difference  between  a  gun  with  a  barrel 
like  this  one  and  an  automatic? 

A.  Yes,  sir. 

Q.  With  a  very  short  barrel? 

A.  Yes,  sir. 

Q.  Which  kind,  if  you  observed,  did  Wheeler  have? 

A.  He  had  that  kind  of  a  gun  [indicating] . 
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Q.  By  “that  kind,”  you  are  referring  to  the  one  I  have  iden¬ 
tified  as  Government’s  Exhibit  9  for  Identification.  Did  you 
see  any  other  weapon  there? 

A.  Yes,  sir. 

Q.  What? 

A.  A  .25  automatic. 

Q.  Where  did  you  see  that? 

A.  Patton  had  that. 

Q.  When  did  you  first  see  that  .25  automatic  in  Patton’s 
possession? 

A.  When  he  had  it  pointed  to  me. 

Q.  When  did  he  point  it  to  you? 

A.  When  he  told  me  to  set  down. 

Q.  Did  Patton  say  anything  else  to  either  you  or  any- 
333  body  else  that  you  heard  him  say? 

A.  I  think  he  told  the  lady  to  get  the  money  out  of 
the  cash  register. 

Q.  You  say  you  think  he  did? 

A.  Yes,  sir. 

Mr.  Laughlin.  Of  course,  that  should  go  out.  He  thinks 
he  did.  That  should  go  out. 

The  Court.  Is  that  your  best  recollection? 

The  Witness.  Yes. 

The  Court.  I  assume  the  witness  means  it  is  his  best  recol¬ 
lection. 

By  Mr.  Murray: 

Q.  Do  you  have  some  doubt  whether  he  said  that? 

A.  I  think  he  said  that  but  I  am  not  sure. 

Q.  You  think  he  did? 

A.  Yes. 

Q.  Did  you  see  the  lady  hand  him  any  money? 

A.  Yes,  sir. 

Q.  Where  did  she  get  it  from? 

A.  Out  of  the  soda  cash  register. 

Q.  What  one  do  you  mean? 

A.  The  soda  cash  register. 

Q.  Was  there  another  register  there  that  you  saw? 

A.  There  was  one  in  the  back. 


89 


I 

Mr.  Murray.  Will  you  mark  this  Government’s  Ex- 

334  hibit  No.  10  for  Identification? 

(An  automatic  was  marked  “Government’s  Exhibit 
No.  10”  for  identification.) 

By  Mr.  Murray: 

Q.  I  show  you  a  weapon  which  has  been  marked  Govern¬ 
ment’s  Exhibit  10  and  ask  you  whether  you  saw  one  like  that? 
A.  Yes,  sir. 

Q.  That  morning  in  the  drug  store? 

A.  Yes,  sir. 

Q.  Who  had  that? 

A.  Patton. 

Q.  When  was  the  next  time  after  June  5  in  this  drug  store 
that  you  saw  Patton? 

A.  I  saw  him  at  the  inquest  at  the  Morgue. 

Q.  How  long  afterwards  was  that? 

A.  I  don’t  remember. 

Q.  And  then  have  you  seen  him  since  then  until  this  trial 
started  a  couple  of  days  ago? 

A.  No,  sir. 

Q.  When  was  the  next  time  after  June  5  that  you  saw  this 
defendant,  the  other  man? 

A.  I  didn’t  see  him. 

Q.  Not  until  the  trial  started? 

A.  No,  sir. 

Q.  Do  you  now  recognize  him  as  the  other  person? 

335  A.  Yes,  sir. 

Q.  Or  do  you  have  soyae  doubt  about  it  yet?  Do  you 
have  a  doubt  about  it  or  are  you  sure? 

A.  I  am  sure  I  seen  him. 

Mr.  Murray.  That  is  all. 

The  Court.  Before  you  start  cross-examination  will  you  step 
to  the  bench,  please? 

(Thereupon,  counsel  approached  the  bench  and  the  following 
proceedings  were  had  out  of  the  hearing  of  the  jury : ) 

The  Court.  There  is  a  part  of  the  witness’s  testimony  that 
I  could  not  quite  understand  and  I  am  going  to  ask  to  have  it 
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read  to  me,  the  part  where  he  begins  the  description  of  the 
events  that  happened  in  the  drug  store. 

(The  record  was  read  by  the  reporter.) 

(Thereupon,  counsel  resumed  their  places  at  the  trial  table 
and  the  following  proceedings  were  had  in  open  court:) 

Cross-examination  by  Mr.  Williams: 

Q.  Jacob,  do  you  remember  when  you  were  down  at  the 
Coroner’s  inquest? 

A.  No,  sir,  I  don’t  remember  the  date. 

Q.  Do  you  recall  how  soon  after  this  particular  morning  it 
was,  approximately? 

336  A.  No,  sir. 

Q.  You  don’t  recall  that.  If  I  suggested  to  you  that 
it  was  on  the  11th  day  of  June,  six  hours  later,  would  that 
help  you  to  remember? 

A.  No. 

Q.  It  wouldn’t  help  you  to  remember? 

A.  No. 

Q.  Where  do  you  live,  Jacob? 

A.  1821  S  Street  Northwest. 

Q.  S  Street? 

A.  Yes,  sir. 

Q.  And  you  live  there  with  your  mother  and  your  father? 
A.  Yes,  sir. 

Q.  Since  this  happening  that  you  referred  to,  how  many 
times  have  you  talked  to  the  police  or  the  detectives? 

A.  I  don’t  remember. 

Q.  Many  times  or  just  a  few  times? 

A.  A  few  times. 

Q.  A  few  times,  you  would  say  about  three? 

A.  Yes. 

Q.  Have  you  talked  to  anyone  else  about  what  you  were 
going  to  tell  us  here v today? 

A.  No,  sir. 

Q.  You  didn’t  talk  to  the  District  Attorney  or  anyone? 

A.  I  don’t  remember  talking  to  him. 

Q.  You  don’t  remember  talking  to  him? 

A.  No. 
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Q.  Do  you  recall  seeing  Mr.  Murray  before  today? 

A.  Yes,  sir. 

Mr.  Murray.  That  is  I,  Jacob. 

By  Mr.  Williams: 

I 

Q.  Have  you  ever  talked  to  him  about  it? 

A.  Yes,  sir. 

Q.  When  did  you  talk  to  him  about  it,  Jacob? 

A.  I  don’t  remember  the  date. 

Q.  Was  it  lately? 

A.  Yes,  sir. 

Q.  Within  the  past  week  or  two,  wasn’t  it? 

A.  Yes,  sir. 

Q.  You  recall  back  on  June  11  and  that  is  the  day  wjhen 
you  were  down  at  the  Coroner’s  inquest,  Jacob,  June  111  do 
you  recall  them  calling  you  to  the  witness  stand  and  calling 
you  Joseph  F.  Smith? 

A.  Yes,  sir. 

Q.  What  did  you  say  when  they  call  you  Joseph  Smith? 

A.  I  didn’t  say  anything. 

Q.  I  beg  pardon? 

A.  I  didn’t  say  nothing  then. 

Q.  You  didn’t  say  anything  at  that  time,  is  thac  cor¬ 
rect? 

338  A.  Yes,  sir. 

Q.  Do  you  belong  to  the  Boy  Scouts? 

A.  No,  sir. 

Q.  Do  you  belong  to  any  of  the  Police  Boys  Clubs? 

A.  No,  sir. 

Q.  Do  you  belong  to  the  Cubs? 

A.  No. 

Q.  When  have  you  had  occasion  to  observe  guns  and  re¬ 
volvers  and  pistols  and  distinguish  between  a  .38  and  a  j  .32 
and  whatever  they  call  them? 

A.  Sometimes  when  I  am  down  at  the  filling  station  pops 
come  in  and  I  ask  them  what  is  the  names  of  those. 

Q.  You  asked  them  what? 

A.  What  kind  of  guns  they  have. 

Q.  And  you  were  told  they  have  what? 
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A.  .38  Police  Special  and  all  kinds. 

Q.  When  Mr.  Murray  showed  you  this  gun  here  you  stated, 
if  I  recall  correctly,  that  you  saw  that  much  of  it,  is  that 
correct? 

A.  Yes. 

Q.  Is  that  right? 

A.  Yes. 

Mr.  Williams.  I  am  indicating  from  the  front — I  don’t 
know*  anything  about  guns — but  back  here  about  three  inches 
before  you  get  to  the  barrel.  I  am  indicating  from  the 
339  point  of  the  gun  to  this  spot  in  front  of  the  barrel. 

By  Mr.  Williams: 

Q.  That  is  all  you  saw,  is  it? 

A.  Yes. 

Q.  And  prior  to  that  occasion  when  you  saw  the  police 
gun,  you  always  saw  this  part  of  the  gun? 

A.  Yes. 

Q.  You  never  saw  this  part  (indicating)  ? 

Mr.  Laughlin.  Will  you  make  sure  it  is  not  loaded? 

By  Mr.  Williams  : 

Q.  His  answer  was  when  he  examined  the  police  pistols  he 
only  saw  the  barrel  and  the  nozzle. 

A.  They  showed  it  to  me  all  over. 

Q.  They  did  show*  it  to  you  all  over,  is  that  right? 

A.  Yes. 

The  Court.  I  don’t  think  you  are  very  familiar  with  guns, 

Mr.  Murray.  I  don’t  know  but  the  lower  thing  is  the  barrel, 
of  the  gun  is. 

Mr.  Williams.  I  confess  my  ignorance.  Is  this  the  barrel 
or  what  do  you  call  that? 

Mr.  Murray.  I  don’t  know  but  the  lower  thing  is  the  barrel, 
I  know  that. 

The  Court.  I  think  every  young  boy  knows  about  airplanes, 
automobiles,  and  guns. 

Mr.  Williams.  Then  I  should  know. 

Mr.  Murray.  You  should  have  known. 
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By  Mr.  Williams: 

Q.  Have  you  ever  seen  an  automatic  before,  Jacob? 

A.  Yes,  sir. 

Q.  When  did  you  last  see  one? 

A.  I  have  a  play  gun  at  home. 

Q.  Do  you  recall  when  you  were  down  at  the  Coroner’s  and 
they  asked  you  this  question  specifically:. When  you  Stated 
the  Doctor  said  “Don’t  come  back  here,”  and,  mind  you|,  this 
is  six  days  after  that  Wednesday  you  stated  you  forgot  the 
rest.  Do  you  remember  that? 

A.  Yes,  sir. 

Q.  How  do  you  recall  these  things  now  when  you  didn’t 
recall  six  days  after  it  happened? 

A.  It  didn’t  come  to  me. 

Q.  Did  it  come  to  you  because  you  talked  it  over  within 
the  last  week  or  so? 

A.  Yes. 


Q.  Had  you  not  talked  it  over  and  someone  explained  it 
to  you  you  wouldn’t  have  recalled  it  or  have  known  it, 1  isn’t 
that  right? 

The  Coukt.  Don’t  put  words  in  his  mouth. 

Mr.  Williams.  I  am  cross-examining. 

Mr.  Murray.  He  didn’t  say  anyone  explained  it  to  him. 
You  are  the  one  who  said  that. 

341  The  Court.  Ask  him  the  direct  question. 


By  Mr.  Williams: 

Q.  When  did  you  start  to  school? 

A.  I  don’t  remember. 

Q.  You  don’t  remember  that.  Did  you  go  to  kindergarten? 
A.  No,  sir. 

Q.  You  never  went  to  kindergarten? 

A.  No,  sir. 

Q.  Did  you  ever  go  to  nursery  school? 


A.  No,  sir. 

Q.  You  started  school  in  the  first  grade,  is  that  right? 

A.  I  came  down  here  and  started  in  the  third. 

Q.  What  do  you  mean  you  came  down  here?  Are  you  ftom 
some  place  else? 
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A.  Yes,  sir. 

Q.  Where  are  you  from? 

A.  Virginia. 

Q.  Where  are  you  from  in  Virginia? 

A.  Berryville. 

Q.  Did  you  go  to  school  in  Berryville? 

A.  Yes,  sir. 

Q.  And  did  you  go  to  kindergarten  there? 

A.  Yes,  sir. 

342  Q.  Did  you  ever  learn  the  little  nursery  rhymes? 

A.  Yes,  sir. 

Q.  What  did  Rumpel  Skilkin  do  when  the  Queen  guessed 
his  name? 

A.  He  ran  out  the  window. 

Q.  Did  he  jump  on  the  ground  so  hard  his  peg  leg  went  down 
in  the  ground?  Do  you  remember  that? 

A.  Yes. 

Q.  You  wouldn’t  have  remembered  that  unless  I  had  told 
you.  Isn’t  that  what  happened  to  the  facts  you  are  stating 
now,  you  only  remember  them  or  think  you  remember  them 
because  someone  told  them  to  you? 

A.  No,  I  remember  how  they  looked,  I  remember  their  face. 
Q.  What? 

A.  I  remember  how  they  looked. 

Q.  I  am  not  talking  about  how  they  looked.  I  mean  these 
descriptions  you  are  going  into,  telling  us  about  the  calibre  of 
the  gun  being  a  .38  and  that  someone  pointed  a  gun  at  you  and 
that  someone  went  back  and  you  heard  a  shot,  I  mean  you  didn’t 
recall  those  facts  offhand,  did  you? 

A.  Yes,  sir. 

Q.  You  did  recall  them  offhand? 

A.  Yes. 

Q.  How  was  it  six  days  after  this  thing  happened  when  you 
were  asked  this  question:  “Did  anybody  say  anything 

343  to  you?”  Do  you  remember  them  asking  you  that, 
the  Coroner  down  at  the  inquest,  Dr.  Magruder 

MacDonald? 

A.  Yes. 

Q.  You  remember  that? 
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A.  Yes. 

Q.  And  do  you  remember  answering  him,  “Not  that  I  know 
of”?  | 

A.  No. 

Q.  For  the  record  I  am  reading  from  the  transcript  ofi  the 
record  taken  at  the  Coroner’s  inquest  on  June  11,  194Q,  in 
Coroner’s  Case  14,603  as  noted  on  the  front  of  the  jacket  land 
from  page  16. 

When  you  were  asked,  “Did  anybody  say  anything  to  y^u,” 
and  you  answered,  “Not  that  I  know  of,”  and  the  Coroner  a&ed 
you,  “Did  you  leave?”  Do  you  remember  him  asking  you  tfyat? 

A.  Yes. 

Q.  And  you  said,  “I  got  ready  to  leave.” 

A.  Yes. 

Q.  And  the  Coroner  said,  “Who  said  that?” 

A.  Yes,  sir. 

Q.  Do  you  remember  that? 

A.  Yes,  sir. 

Q.  Am  I  going  too  fast  for  you? 

A.  No. 

Q.  You  said,  “The  boy  up  front.”  Do  you 
344  saying  that? 

A.  Yes,  sir. 

Q.  Then  the  question  was,  “What  did  he  say?”  Do 
remember  that? 

A.  Yes. 

Q.  Do  you  remember  what  your  answer  was  at  that 

A.  He  told  me  to  sit  down. 

Q.  And  you  will  be  all  right.  Isn’t  that  correct? 

A.  Yes. 

Q.  Then  you  were  asked,  “Did  you  sit  down?”  Is 
right? 

A.  Yes,  sir. 

Q.  And  your  answer  was - 

A.  (Interposing.)  Yes. 

Q.  And  you  were  asked  what  happened  after  that  and  you 
said  you  heard  a  shot,  is  that  right? 

A.  Yes. 
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Q.  At  that  time  that  you  heard  that  noise,  were  you  sure 
whether  it  was  a  shot  or  not? 

A.  Yes,  sir. 

Q.  You  were  sure  it  was  a  shot? 

A.  Yes. 

Q.  And  then  you  were  asked  what  happened  after  that  and 
you  answered,  “Then  I  looked  around.  He  got  the  money  out 
of  the  cash  register,  came  up  front  and  told  the  boy  to 

345  get  the  money  out  of  the  other  cash  register.”  Is  that 
correct? 

A.  Yes. 

Q.  On  page  17,  the  Coroner  asked  you  this:  “Now,  have  you 
seen  that  man  that  told  you  to  sit  down  and  nothing  was  going 
to  happen  to  you  since  then?”  What  was  your  answer  then? 
A.  Yes,  sir. 

Q.  You  answer  was  “No,  sir,”  wasn’t  it? 

A.  Yes,  sir. 

Q.  And  that  is  on  page  17  of  the  same  Coroner’s  transcript. 
Mr.  Murray.  Your  Honor,  I  don’t  believe  Mr.  Williams 
should  go  over  his  entire  testimony  but  use  only  that  which  he 
claims  is  contradictory  of  his  present  testimony. 

Mr.  Williams.  In  consideration  of  his  youth,  I  am  trying 
to  be  patient  with  him. 

Mr.  Murray.  In  view  of  that,  I  will  withdraw  the  objection. 
The  Court.  I  will  permit  those  questions  to  be  asked. 

Mr.  Williams.  Thank  you,  Your  Honor. 

By  Mr.  Williams: 

Q.  Then  you  were  asked,  “Do  you  know  what  he  looked 
like?”  What  did  you  tell  the  Coroner  then?  Don’t  answer 
too  quick,  think. 

A.  I  didn’t  know. 

346  Q.  You  didn’t  remember? 

A.  No. 

Q.  Do  you  remember  you  saying,  “I  think  he  was  sort  of 
tall”? 

A.  No,  sir. 

Q.  Do  you  remember  the  Coroner  asked  you,  “Do  you  see 
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him  in  this  room,”  and  then  you  smiled.  Do  you  remember 
that? 

A.  Yes,  sir. 

Q.  And  the  Coroner  asked  you,  “What  does  that  mean,”  and 
you  said,  “I  think  that  is  him  (indicating  Patton) .”  I 

Didn’t  you  say,  “I  think  that  is  him  but  I  am  not  sure”? 
A.  Yes,  sir. 

Mr.  Murray.  What  page  is  that?  '  ! 

Mr.  Williams.  Page  17. 

By  Mr.  Williams  :  j 

Q.  Jacob,  you  stated  that  since  the  Coroner’s  inquest  you 
had  not  seen  the  defendant  Patton,  is  that  correct,  until  yc|u 
name  in  this  courtroom? 

A.  I  didn’t  hear  your  question. 

Q.  I  beg  pardon? 

A.  I  didn’t  hear  your  question. 

Q.  Since  you  were  down  to  the  Coroner’s,  you  didn’t  see 
Patton,  is  that  correct? 

A.  Yes. 

347  Q.  Until  you  came  to  the  courtroom? 

A.  Yes. 

Q.  Listen  closely  to  this:  Is  it  because  you  saw  Patton  at  the 
Coroner’s  inquest  that  you  now  state  that  he  is  the  man  whp 
was  in  the  drug  store  on  that  particular  day? 

A.  Yes,  sir. 

Mr.  Williams.  That  is  all.  Thank  you. 

***** 

372  Redirect  examination  by  Mr.  Murray: 

Q.  Jacob,  you  said  that  this  was  a  Police  Special  is 
that  what  you  called  it? 

A.  Yes,  sir. 

The  Court.  What  are  you  pointing  to?  I 

Mr.  Murray.  Thank  you,  that  is  Government’s  Exhibit  9. 

By  Mr.  Murray: 

Q.  Did  anybody  ever  tell  you  that  it  was  anything  else? 
A.  No.  j 

Q.  You  never  saw  that  gun,  did  you,  before  today? 

737770 — 47 7 
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A.  No. 

Q.  Have  you  ever  heard  of  a  Police  Positive? 

A.  No,  sir. 

*  *  *  *  # 

374  The  Court.  Before  you  went  to  the  Morgue  and  be¬ 
fore  you  saw  Patton  at  the  Morgue,  did  you  remember 

what  the  men  looked  like  whom  you  saw  in  the  drug  store? 
The  Witness.  I  didn’t  hear. 

The  Court.  What  was  that? 

The  Witness.  I  didn’t  hear  the  question. 

The  Court.  Let  me  ask  it  again.  Before  you  went  down 
to  the  Morgue  or  the  day  you  went  down  to  the  Morgue  and 
before  you  saw  Patton  at  the  Morgue,  did  you  remember  what 
the  man  looked  like  whom  you  saw  in  the  drug  store? 

The  Witness.  Yes,  sir. 

#  *  #  *  * 

375  By  Mr.  Murray: 

Q.  When  you  saw  him  at  the  Morgue,  did  you  recog¬ 
nize  him  as  somebody  you  had  seen  before  or  was  that  the  first 
time  you  would  say  you  had  ever  seen  him? 

A.  No. 

Q.  Did  you  understand  the  question? 

A.  No,  I  didn’t. 

Q.  Did  you  understand  the  question? 

A.  No,  I  didn’t. 

Q.  When  you  were  down  at  the  Morgue,  Mr.  Williams  was 
asking  you  whether  you  were  not  asked  this  question  and  I  am 
reading  from  page  17  of  that  Morgue  transcript:  “Do  you  know 
what  he  looked  like?”  And  the  answer  was,  “I  think  he  was 
kind  of  tall. 

“Do  you  see  him  in  this  room,”  and  there  was  a  pause. 
“What  does  that  smile  mean?”  And  you  had  smiled.  Do 
you  remember  that? 

A.  Yes,  sir. 

Q.  And  Dr.  MacDonald  said,  “What  does  that  smile  mean?” 
A.  Yes. 

Q.  Who  were  you  looking  at  when  you  smiled? 

A.  Patton. 


376  Q.  What. 

A.  Patton. 

Q.  Was  he  looking  at  you? 

A.  Yes,  sir. 

Q.  What  did  he  do,  if  anything? 

A.  I  don’t  remember. 

Q.  What?  | 

A.  I  don’t  remember. 

Q.  All  right. 

Mr.  Laughlin  asked  you  when  you  had  made  the  statement 
about  this  matter  to  the  police  and  you  told  him  that  you  had 
'  gone  down  across  the  street  to  Police  Headquarters,  that  is 
what  we  call  it,  and  had  made  a  statement  that  same  day,  jis 
that  correct?  j 

A.  Yes,  sir. 

Q.  Did  you  sign  your  name  to  that  statement? 

A.  Yes,  sir.  I 

’  i 

Mr.  Murray.  Will  you  mark  this  Government’s  for  Identi¬ 
fication  No.  11? 

(The  statement  referred  to  was  marked  “Government’s  Ex¬ 
hibit  No.  11”  for  Identification.) 

/  i 


By  Mr.  Murray:  | 

Q.  I  will  show  you  a  typewritten  document  containing  two 
pages  which  has  been  marked  Government  for  Identification 
No.  11  and  ask  you  if  the  signature  on  the  second  pagp 
377  in  pen  and  ink  is  yours? 

A.  Yes,  sir.  j 

Q.  I  will  ask  you  now  to  glance  hurriedly,  not  read  it  over, 
but  glance  quickly  through  that  statement  and  answer  whether 
that  is  the  statement  that  you  referred  to  in  answer  to  Mr, 
Laughlin ’s  questions  as  the  one  you  made  at  Police  Head 
quarters  on  June  5,  1946?  You  don’t  have  to  read  it  care-j 
fully  but  just  enough  to  be  able  to  say  whether  it  is  or  is  not| 
the  one  you  made. 

A.  Yes,  sir. 

Q.  It  is?  | 

A.  Yes,  sir. 

Mr.  Murray.  Your  Honor,  I  don’t  think  the  Government.! 
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has  the  right  to  offer  it  but  I  do  tender  it  to  the  defense  and 
will  offer  it  if  they  wish  it. 

*  *  *  *  * 

385  Iola  Latney  was  called  as  a  witness  for  and  on  behalf 
of  the  United  States  and,  having  been  first  duly  sworn, 

was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Murray: 

Q.  Will  you  please  state  your  full  name? 

A.  Iola  Latney. 

The  Court.  And  talk  loud  so  everybody  in  the  courtroom 
can  hear  you. 

By  Mr.  Murray: 

Q.  If  you  will  move  forward  so  you  talk  into  it  like 

386  that.  Are  you  Mrs.  Latney? 

A.  Mrs.  Iola  Latney. 

Q.  Did  you  work  at  Bernstein’s  drug  store? 

A.  Yes,  I  did. 

Q.  Are  you  still  employed  there? 

A.  Yes.  ; 

Q.  Were  you  there  on  June  5  when  he  was  shot? 

A.  I  was. 

Q.  What  work  did  you  d*o  around  that  time? 

A.  I  was  at  the  fountain,  fountain  girl. 

Q.  Who  else,  if  anybody,  worked  at  the  fountain? 

A.  Virginia  Stephenson. 

Q.  What  name  did  you  give? 

A.  Virginia  Stephenson. 

Q.  Virginia  Stephens? 

A.  Stephenson. 

Q.  How  long  have  you  been  employed  there  at  the  drug 
store? 

A.  Five  years. 

Q.  Do  you  remember  the  time  when  the  shooting  occurred, 
about? 

A.  Yes,  June  5. 

Q.  I  mean  the  time  of  day. 

A.  It  was  between  10:30  and  11  o’clock. 

Q.  What  were  you  doing  just  before  that  happened? 
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387  A.  Well,  I  was  cleaning  the  fountain  and  straighten¬ 
ing  it  up  after  the  rush. 

Mr.  Williams.  I  didn't  hear  the  last  answer.  What  did  you 
say? 

The  Witness.  I  was  cleaning  up  from  my  rush. 

By  Mr.  Mubray: 

Q.  You  had  some  people  for  breakfast  that  day? 

A.  Yes. 

Q.  You  were  cleaning  up  from  that  rush? 

A.  Yes. 

Q.  Was  Virginia  Stephens  with  you? 

A.  Yes,  she  was. 

Q.  Will  you  tell  the  Court  and  the  members  of  the  jury  in 
your  own  way  just  what  happened  at  that  time?  Speak  slowly 
and  distinctly. 

A.  We  was  cleaning  up  from  the  rush  and  I  hear  a  map, 
“Don’t  come  back  here.”  It  was  Dr.  Nusbickel.  He  said, 
“Don’t  come  back  here.”  So  I  said  to  Virginia - 

Q.  (Interposing. )  Wait  a  minute.  Don’t  tell  us  what  you  said 
to  Virginia  or  anybody.  Tell  us  what  you  did  or  what  other 
people  did. 

A.  I  started  up  from  behind  the  fountain  to  see  what  was 
going  on  back  there  and  I  saw  this  man  going  around  beside 
the  counter,  beside  the  liquor  register,  and  he  stumbled  over 
a  ladder  as  he  was  going  up  to  Dr.  Nusbickel  and  asjl 

388  started  out  this  other  fellow  came  up  to  me  with  a  gup 
and  he  said,  “Get  back  behind  the  fountain,”  which  I  did. 

By  that  time,  this  other  man  was  back  in  the  prescription 
room  and  then  Dr.  Bernstein  came  up  and  I  heard  this  gun  go 
off. 

Q.  Then  what  happened? 

A.  After  I  heard  the  shot  then  he  come  back  up  to  the 
register.  I  heard  the  register  ring  and  I  guess  he  got  the  money 
out  of  it. 

Q.  Don’t  guess  about  it.  What  did  you  see  or  hear  him  d<j, 
if  anything? 

A.  I  heard  the  register  ring  and  after  he  got  the  money  h6 
came  on  to  the  fountain. 
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Q.  Did  you  see  him  with  money? 

A.  I  didn’t  see  him  with  any  money. 

Q.  Did  you  see  him  get  money? 

A.  No,  I  didn’t. 

Q.  So  you  don’t  know  whether  he  got  money  or  not,  is  that 
right. 

A.  No. 

Q.  He  came  forward  in  the  store? 

A.  He  came  up  to  the  fountain. 

Q.  That  is  the  man  you  have  been  talking  about  who  had  gone 
back  in  the  prescription  room? 

A.  Yes,  that  is  the  man. 

389  Q.  What  happened  next? 

A.  Then  he  came  up  to  the  fountain  and  he  told  the 
other  man  who  was  standing  there  holding  a  gun  on  me,  he 
said,  “Get  the  money  out  of  the  register,”  and  he  told  me  to  get 
it  out. 

Q.  WTio  told  you  that? 

A.  The  man  that  was  standing  at  the  fountain  all  the  time. 
Q.  Told  you  to  get  the  money  out  of  what? 

A.  Out  of  the  soda  register. 

Q.  The  soda  fountain  register,  is  that  right? 

A.  Yes. 

.  Q.  Did  you  do  that? 

A.  Yes;  I  did. 

Q.  How  much  money  did  you  get  out? 

A.  I  disremember.  I  gave  him  the  bills,  whatever  bills  were 
in  the  register. 

Q.  Did  you  give  him  any  change? 

A.  No;  I  didn’t  give  him  any  change. 

Q.  Was  anything  said  about  change  or  bills? 

A.  He  said,  “Never  mind  about  the  change.” 

Q.  Can  you  give  us  some  estimate  or  approximation  of  the 
amount  of  money  you  gave  him  in  those  bills,  what  they 
amounted  to? 

A.  Well,  I  will  say  probably  $30,  $35.  That  is  as 

390  near  as  I  can  get. 

Q.  How  many  different  bills  did  you  give  him  count¬ 
ing  a  five  as  one  bill  and  a  one  as  another  bill,  and  so  forth? 


What  total  denomination  of  bills  did  you  give  him  if  you  can 
do  that  and  if  you  can’t,  say  so. 

A.  I  wouldn’t  know. 

Q.  You  wouldn’t  know  that? 

A.  No. 


Q.  Do  you  recall  whom  you  gave  that  money  to? 

A.  No;  I  don’t.  It  has  slipped  my  mind. 

Q.  Let  me  ask  you  this:  Did  you  give  that  money  to  anybody 
that  was  employed  in  the  store? 

A.  No;  I  didn’t.  I  gave  it  to  one  of  the  men  that  was 
standing. 

Q.  You  gave  it  to  one  of  the  two  men  you  have  been  talking 
about,  is  that  right? 

A.  Yes;  that  is  right. 

Q.  Did  you  observe  whether  one  or  both  of  these  men  had 
any  weapon? 

A.  They  had  guns.  They  both  had  guns. 

Q.  Did  you  see  the  guns? 

A.  I  saw  the  one  at  the  fountain. 

« 

Q.  What  kind  of  gun  was  it,  if  you  know? 

A.  It  was  a  kind  of  a  short  gun.  That  is  the  nearest  descrip¬ 
tion  I  can  give  you. 

391  Q.  Did  you  see  the  other  gun? 

A.  Well,  I  saw  it  but  I  couldn’t  give  the  description 
of  it  because  I  didn’t  pay  that  much  attention  to  that  one. 

Q.  Who  had  the  small  gun  that  you  speak  of? 

A.  The  one  standing  at  the  fountain. 

Q.  And  the  other  man  had  another  gun? 

A.  Yes. 

Q.  Can  you  say  whether  the  other  gun  which  the  other  man 
had  was  the  same  kind  as  the  first  man  had  or  a  different  kind? 

A.  That  was  different.  It  was  a  longer  gun. 

Q.  After  you  heard  the  shot,  did  you  hear  any  noise  from 
Dr.  Bernstein  or  anybody? 

A.  I  heard  a  cough. 

Q.  A  what? 

A.  A  cough  like  he  was  strangled. 

Q.  Did  you  observe  how  either  of  these  men  you  have  spoken 
of  was  dressed? 
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A.  The  one  at  the  fountain  had  on  a  striped  shirt,  a  striped 
shirt  that  was  a  plain  front  and  striped  sleeve^  as  near  as  I  can 
describe  it  and  the  pants  was  striped  pants. 

Mr.  Murray.  Will  you  mark  this  Government’s  Exhibit  12? 
(The  shirt  referred  to  was  marked  “Government’s  Exhibit 
No.  12”  for  Identification.) 

By  Mr.  Murray: 

392  Q.  I  show  you  an  article  of  clothing  which  has  been 
marked  Exhibit  No.  12  and  ask  you  whether  this  article 

is  the  one  that  you  speak  of  or  if  you  can’t  say  that  whether  it 
is  like  it  or  different  from  it.  Just  take  it  in  your  hands  if  you 
need  to  and  tell  us  whether  it  is  the  one  or  whether  it  is  like 
the  one  or  different  from  the  one  that  this  man  in  front  of  the 
store  was  wearing.  If  you  are  unable  to  answer,  say  so. 

A.  I  am  afraid  to  say. 

Mr.  Murray.  Will  you  mark  this  article  Government’s  Ex¬ 
hibit  No.  13? 

(A  pair  of  trousers  were  marked  “Government’s  Exhibit  No. 
13”  for  Identification.) 

By  Mr.  Murray: 

Q.  I  show  you  another  article,  being  trousers.  Do  you  recog¬ 
nize  those? 

A.  Those  are  the  trousers;  yes. 

*  *  *  #  * 

393  By  Mr.  Murray  : 

Q.  Oh,  do  you  see  in  this  courtroom  the  man  whom  you  have 
testified  was  in  the  front  part  of  the  store  and  held  a  gun  on 
you? 

A.  Yes;  I  do. 

Q.  Will  you  identify  him,  point  him  out — perhaps  you  had 
better  leave  your  chair,  if  you  will,  and  come  down  and  get  close 
enough  so  that  we  will  know  exactly  what  person  you  are  talking 
about. 

(The  witness  comes  down  and  stands  near  the  defendant 
Patton.) 

By  Mr.  Murray: 

Q.  You  mean  this  one  here? 
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394  A.  Yes. 

Mr.  Murray.  The  witness  has  identified  the  defend¬ 
ant  Patton. 

By  Mr.  Murray: 

Q.  Where  did  you  see  him  for  the  first  time  after  this  trouble 
in  the  drug  store? 

A.  At  No.  9  Precinct. 

Q.  Do  you  remember  how  many  days  or  weeks  it  was  after 
the  shooting? 

A.  I  know  it  was  on  the  10th  of  June. 

Q.  The  10th  day  of  June,  that  would  be  five  days  after  the 
shooting? 

A.  Yes.  ! 

✓ 

Q.  Was  it  in  the  morning,  the  afternoon  or  night  that  ybu 
saw  him? 

A.  It  was  at  midnight,  around  midnight. 

Q.  Was  he  in  what  they  call  a  line-up,  with  other  people 
standing  with  him? 

A.  Yes. 

Q.  And  you  identified  him  at  the  time? 

A.  I  did. 

Q.  When  you  first  saw  him  was  he  with  others  in  the  line-up? 
A.  Yes,  he  was  in  a  line-up. 

Mr.  Murray.  No  further  questions — by  the  way,  are 

395  you  able  to  identify  the  other  person  who  was  in  the 
back  of  the  store? 

A.  Well,  I  cannot  as  well  as  the  fellow  that  was  in  the  front 
part  of  the  store. 

Q.  Do  you  see  anybody  in  this  courtroom  whom  you  aije 
able  to  identify  as  that  person? 

A.  Well,  he  resembles  the  person  that  I  saw  in  the  back,  j 
Q.  Will  you  name  the  person  in  this  courtroom  whom  yop 
say  resembles  that  other  one? 

A.  Over  there  [indicating]. 

Q.  The  man  to  whom  I  now  point? 

A.  Yes. 

Mr.  Murray.  That  is  the  defendant  Wheeler. 
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By  Mr.  Murray: 

Q.  You  say  he  looks  like  him,  but  you  are  not  sure? 

A.  No. 

Q.  Do  you  recall  how  he  was  dressed,  that  man  you  think 
that  you  have  indicated  to  us  today,  how  was  he  dressed,  his 
pants,  shoes  or  anything  about  his  dress? 

A.  I  know  he  had  his  hat  turned  down  all  around. 

Q.  Do  you  remember  the  color  of  it? 

A.  I  think  it  was  brown,  I  am  not  positive. 

Mr.  Murraj.  That  is  all  of  the  direct  examination. 

The  Court.  You  may  proceed. 

*  *  *  *  * 

402  By  Mr.  Williams: 

Q.  Now,  at  that  time,  was  your  attention  immediately 
attracted  by  the  entrance  of  Patton,  whom  you  have  identified 
as  having  been  there  that  morning? 

A.  When  he  first  came  in? 

403  Q.  Yes. 

A.  I  only  saw  him  when  I  saw  him  come  around  the 

fountain. 

Q.  In  other  words,  you  don’t  know  when  he  came  in,  is 
that  correct? 

A.  No,  I  didn’t  see  him  come  in. 

Q.  Then  you  are  not  in  a  position  to  say  who  was  there 
when  he  came  in,  are  you,  except  the  fact  that  you  and  Mrs. 
Stephens  were  there  all  the  time? 

A.  And  the  little  boy  was  standing  right  there. 

Q.  Jacob? 

A.  Yes. 

Q.  How  long  was  Jacob  there  before  you  first  observed  the 
defendant  Patton,  how  long  was  Jacob  there? 

A.  I  don’t  know  when  he  came  in  but  I  know  I  saw  Patton 
•  at  the  time  that  I  saw  Jacob. 

Q.  Had  not  Jacob  ordered  an  ice  cream  soda? 

A.  You  say  Jacob  ordered  an  ice  cream  soda? 

Q.  I  am  sorry,  I  am  asking  you. 

A.  I  don’t  remember  whether  he  ordered  an  ice  cream  soda. 


Q.  When  you  say  he  ordered  an  ice  cream  soda,  when  jdid 
he  tell  you  that? 

A.  When  did  he  tell  me? 

Q.  Yes,  you  said  he  said  he  ordered  an  ice  cream  sdda. 
404  With  reference  to  that,  when  did  you  learn  that?  Did 
anyone  tell  you  that  Jacob  said  he  ordered  an  ice  cream 

soda? 

A.  Yes,  I  heard  him  speak  and  say  he  ordered  an  ice  cream 
soda. 


Q.  I  understand  you  now  to  say  that  you  heard  him  order 
an  ice  cream  soda. 

A.  I  did  at  the  time,  I  heard  him  after  everything  was  over, 
he  said  he  ordered  an  ice  cream  soda. 

Q.  Was  that  in  the  drug  store? 

A.  Yes. 

Q.  Isn’t  it  a  fact  that  Jacob  left  before  everything  was  over, 
or  do  you  know  when  Jacob  left? 

A.  No.  I  don’t  remember  when  he  left. 

Q.  You  don’t  remember  him  leaving? 

A.  No. 

Q.  Was  he  there  when  the  policemen  came? 

A.  No. 

Q.  Were  you  there? 

A.  Yes,  I  was  in  the  delicatessen  store  when  the  policemen 
came. 

Q.  Do  you  have  a  delicatessen  store  there  also? 

A.  Next  door,  the  second  door. 

Q.  Where  is  that,  on  Florida  Avenue? 

A.  (No  answer.) 

Q.  Now,  Mr.  Murray  showed  you  some  garments 
405  there  a  little  while  ago  and  asked  you  whether  you 
had  seen  those  before;  are  you  positive  you  had  seen 
both  of  those  pieces  of  garment? 

A.  I  am  positive  about  the  trousers,  not  the  shirt. 

Q.  You  could  not  be  mistaken  that  Patton  had  those  trousers 
on  on  June  5,  is  that  right? 

A.  No,  that  is  right. 

Q.  If  I  would  suggest  to  you  that  those  trousers  were  ih 
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the  Florida  Avenue  Cleaners  on  June  5,  would  you  change 
your  testimony  at  that  time? 

A.  Those  are  the  trousers. 

Q.  You  are  definite  about  that? 

A.  Yes. 

Q.  They  are  marked  Government  Exhibit  No.  11,  are  they 
not,  Mr.  Murray? 

Mr.  Murray.  I  think  so — wait  until  I  get  them. 

The  Clerk.  No.  13;  the  trousers  are  Exhibit  No.  13. 

Mr.  Murray.  Exhibit  No.  13. 

By  Mr.  Williams: 

Q.  Now,  you  say  you  observed  the  type  of  jacket  that  the 
defendant  Patton  had,  can  you  describe  that  jacket  for  my 
information  and  the  jury? 

A.  I  know  it  was  a  striped  front,  and  plain  sleeves  and 
back,  that  is  all  I  can  remember. 

Q.  By  stripe,  do  you  mean  running  this  way  or  run- 
406  ning  that  way- - 

The  Court.  For  the  record,  do  you  mean  running 
lengthwise? 

Mr.  Williams.  Horizontal  or  vertical. 

The  Witness.  They  were  checked,  stripes  like,  in  front. 

By  Mr.  Williams: 

Q.  What  color? 

A.  Brown. 

Q.  Now,  you  wrere  behind  the  counter,  weren’t  you? 

A.  Yes,  sir. 

Q.  Were  you  up  near  the  front  of  the  store  or  back  at  the 
counter? 

A.  I  was  near  the  front. 

Q.  Was  anyone  near  you  at  this  particular  time  when  you 
first  observed  the  little  boy  and  Patton? 

A.  He  was  near  me. 

Q.  What  were  you  doing  at  that  particular  time,  if  any¬ 
thing  in  particular? 

A.  I  don’t  remember  what  I  was  doing. 

Q.  Now,  calling  your  attention — when  your  attention  was 


109 

i 

attracted  to  the  rear  of  the  drug  store  what  was  the  significant 
thing  there? 

•  A.  I  heard  that  Dr.  Nusbickel  say,  “Don’t  come  back  here,” 
that  is  what  attracted  my  attention. 

Q.  Were  you  looking  back  at  that  time?  | 

407  A.  Yes. 

Q.  Where  was  Dr.  Nusbickel  standing  at  that  time? 

A.  He  was  standing  near  the  prescription  door  in  the  back. 
Q.  What  was  that?'  j 

A.  The  prescription  door  in  the  back. 

Q.  Near  the  prescription  door? 

A.  Yes. 

Q.  Did  you  observe  him  from  then  on  or  did  you  turn  arouijid 
and  attend  to  something  else? 

A.  No;  I  started  out. 

Q.  When  you  say  you  started  out,  how  did  you  start  out? 

A.  Well,  as  I  came  from  behind  the  soda  fountain  this  main 
walked  up  to  me  and  said,  “Get  back  there.”  I  didn’t  get  verjy 
far  away  from  the  fountain.  J 

Q.  I  see.  Then  did  anything  else  happen  that  was  so  startling 
as  to  make  a  deep  impression  on  you?  •  j 

A.  When  I  heard  the  shot. 

Q.  Now,  when  you  say  you  heard  the  shot,  did  you  hear  a 
loud  detonation  or  a  low  detonation? 

The  Court.  She  may  not  know  what  the  word  detonation 
means. 

By  Mr.  Williams: 

Q.  Was  the  report  loud;  was  it  soft,  was  it  medium, 

408  or  was  it  low? 

A.  It  was  loud  enough  so  that  I  knew  it  was  a  shot. 

Q.  Would  you  say  it  was  a  noise  similar  to  that  which  might  j 
have  occurred  had  a  Coca-Cola  bottle  popped  in  the  back?  | 
A.  No.  | 

Q.  Have  you  ever  heard  a  Coca-Cola  bottle  pop? 

A.  Yes,  I  have. 

Q.  When?' 

A.  I  don’t  remember,  but  I  know  I  have  heard  one. 

Q.  You  don’t  remember? 
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A.  No. 

The  Coubt.  I  think  that  question  is  immaterial,  as  to  when 
she  heard  a  Coca-Cola  bottle  pop. 

Mr.  Williams.  I  beg  your  pardon? 

The  Court.  I  think  it  is  immaterial  as  to  when  she  heard  a 
Coca-Cola  bottle  pop. 

Mr.  Williams.  Has  Your  Honor  read  this  report?  That  is 
my  reason - 

The  Court.  I  don’t  think  I  should  read  anything  about  this 
case  except  what  I  hear  in  the  courtroom. 

Mr.  Williams.  I  appreciate  Your  Honor’s  view  but  there  is 
certain  information  that  I  want  to  bring  out — 

The  Court.  Very  well. 

By  Mr.  Williams: 

409  Q.  Now,  did  you  have  any  conversation  with  anyone 
on  that  particular  morning? 

A.  No;  I  didn’t. 

Q.  Didn’t  you  talk  to  the  police  officers? 

A.  Yes;  I  talked  to  them  after  what  happened — I  mean 
before. 

Q.  You  mean  before  the  police  officers  came  there? 

A.  No;  I  didn’t  talk  to  anybody  before  that. 

Q.  After  the  police  officers  came — do  you  recall  when  they 
arrived? 

A.  What  time? 

Q.  Yes;  approximately. 

A.  Around  11  o’clock  or  a  little  after. 

Q.  Around  11  o’clock?  . 

A.  Or  a  little  after,  quarter  after. 

Q.  Where  were  you  when  they  arrived? 

A.  Where  was  I? 

Q.  Yes. 

A.  I  was  in  the  delicatessen. 

Q.  When  did  you  come  out  of  the  delicatessen? 

A.  No  sooner  than  I  went  in  there  when  it  happened. 

Q.  My  question  is  when  did  you  come  out,  two  minutes, 
three  minutes,  four  minutes,  or  five  minutes? 

A.  I  will  say  five  minutes. 
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Q.  After  five  minutes  after  11,  would  you  say  five 

410  minutes  of  11? 

A.  I  was  in  the  delicatessen  about  five  minutes. 

Q.  Do  you  recall  what  time  it  was  when  you  first  went  hi 
there? 

A.  No;  I  don't. 

Q.  You  know  the  police  got  there  about  11  o’clock,  don’t 
you? 

A.  That  is  right. 

Q.  You  came  in  shortly  after  they  arrived,  is  that  correct^ 
A.  Yes. 

Q.  Did  you  have  any  conversation  with  any  officer  at  tha|t 
time?' 

A.  I  don’t  remember  whether  I  did  or  not. 

Q.  Did  they  permit  you  to  come  in  the  drug  store? 

A.  Yes;  I  came  in  there. 

Q.  How  many  officers  were  there  when  you  went  in? 

A.  I  don’t  know,  but  there  were  quite  a  few  of  them  in  there, 
I  don’t  know  how  many  there  were. 

Q.  At  no  time  did  any  officer  have  any  conversation  with 
you,  is  that  right? 

A.  Yes;  he  did. 

Q.  You  mean  he  did  have  a  conversation? 

A.  Yes. 

Q.  I  am  asking  you  what  time  did  he  have  a  conversa- 

411  tion? 

A.  That  day,  after  11:30. 

Q.  Do  you  recall  which  officer  it  was? 

A.  It  was  Sergeant  Hunt. 

Q.  Sergeant  Hunt,  the  gentleman  that  came  up  to  court 
while  you  were  standing  back  there? 

A.  Yes. 

Q.  Did  you  give  him  a  description  at  that  time  of  the  man 
that  you  claimed  you  saw  in  the  drug  store? 

A.  Yes,  sir. 

Q.  Now,  could  you  give  us  the  description  that  you  gave 
Sergeant  Hunt  on  the  morning  of  June  5,  as  to  appearance 
and  individuality  of  the  defendant  Patton  whom  you  now 
point  out? 
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A.  Yes. 

Q.  Will  you  give  it  to  the  jury? 

A.  I  was  cleaning  up  for  a  rush — 

'  Q.  Just  a  minute,  please,  did  you  understand  the  question? 
The  question  is  this,  and  I  repeat  it,  will  you  now  give  us  the 
description  that  you  gave  Sergeant  Hunt  on  June  5  of  the 
defendant  Patton  whom  you  have  described  as  being  present 
at  that  time — the  description  you  gave  Sergeant  Hunt  at  that 
time. 

A.  Do  you  mean  what  he  was  wearing? 

Q.  I  don’t  know  what  you  told  him,  Mrs.  Latney,  but 

412  would  you  mind  telling  us  what  you  told  Sergeant  Hunt 
on  June  5  as  to  the  description  of  the  person  that  was 

in  the  drug  store? 

Mr.  Murray.  What  the  person  looked  like. 

The  Witness.  I  told  him  he  was  tall,  and  I  said  he  was  a 
brown-skinned  fellow  and  slim  build. 

Mr.  Murray.  You  said  something  about  build,  what  were 
your  words? 

The  Witness.  Slim  build  like. 

By  Mr.  Williams  : 

Q.  Did  you  tell  him  anything  else? 

A.  As  near  as  I  can  see  he  was  wearing  a  checkered  front 
shirt  with  plain  sleeves  and  back. 

Q.  Anything  else? 

A.  And  a  hat  that  was  turned  up  all  the  way  around. 

Q.  Anything  else? 

A.  I  don’t  remember  anything  else. 

Q.  Did  you  tell  him  anything  about  his  trousers? 

A.  I  don’t  remember  whether  I  did  or  not;  I  don’t  remember 
whether  I  said  anything  about  his  trousers. 

Q.  Did  you  tell  him  anything  about  the  way  he  talked,  his 
tone  of  voice? 

A.  (No  answer.) 

Q.  Did  you  say  anything  about  the  fact  of  his  having  any 
peculiar  facial  features? 

413  A.  I  don’t  remember. 
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Q.  Beg  pardon? 

A.  I  don’t  remember  whether  I  did  or  not. 

Q.  When  you  say  you  don’t  remember  whether  you  did  or 
not,  you  mean  you  might  have  and  you  might  not  have ;  is  that 
correct? 

Did  you  say  anything  to  him  about  the  shoes;  what  kind 
of  shoes  he  had  on? 

A.  No;  I  don’t  remember  about  the  shoes. 

Q.  Whether  he  had  a  necktie  on  or  not? 

A.  No;  I  didn’t  notice  whether  he  had  a  necktie  on  or  not. 

Q.  Did  he  have  a  necktie  on? 

A.  I  don’t  remember  whether  he  had  a  necktie  on. 

Q.  Did  you  tell  him  whether  he  had  a  coat  on? 

A.  No;  he  didn’t  have  no  coat. 

Q.  Did  you  tell  him  anything  about  his  coat? 

A.  No. 

Q.  Did  you  tell  him  he  didn’t  have  one  on? 

A.  No.  j 

Q.  Did  you  tell  the  officer  he  was  in  his  shirt  sleeves?  i 

A.  Well,  the  shirt  was  the  place  of  the  coat;  he  didn’t  ha^e 
his  coat. 

Q.  I  see.  Did  you  tell  the  officer  anything  about 
414  whether  or  not  he  had  a  mustache? 

A.  No.  | 

Q.  Was  he  plain  shaven? 

A.  I  told  him  he  was  clean  shaved. 

Q.  Did  you  say  he  had  green  eyes  or  blue  eyes  or  brown  eyes? 

A.  No;  I  didn’t,  because  I  didn’t  pay  no  attention  to  his 
eyes. 

Q.  Did  you  say  anything  else  to  the  officer  about  any  pecu¬ 
liarity  about  the  man  with  respect  to  what  he  had  on  or  what 
he  didn’t  have? 

►  A.  I  said  he  had  a  gun. 

Q.  That  is  what  I  want  to  know,  what  kind  of  a  gun  did  you 
tell  him  he  had? 

A.  It  was  a  short  type  of  gun. 

,  Q.  A  short  type  of  gun? 

737770 — 47 - 8 
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A.  Yes. 

Q.  Did  you  tell  the  officer  whether  it  was  blue,  steel  or  a 
light  gun,  a  dark  gun  or  what-not? 

A.  I  told  him  it  was  a  light  gun. 

Q.  You  told  him  it  was  a  light  gun,  and  by  a  light  gun  you 
mean  one  on  the  order  of  something  like  chromium;  is  that 
correct? 

A.  That  is  right. 

Q.  You  could  not  be  mistaken  about  that,  could  you? 

415  A.  I  don’t  know  very  much  about  guns. 

Q.  I  understand,  and  I  know  less  but  you  do  know 
color,  don’t  you? 

A.  I  know  about  the  length,  the  size,  the  shortness,  and  its 
color. 

Q.  I  understand.  When  you  say  it  was  a  chromium  color, 
you  mean  it  was  a  light  steel  color,  is  that  correct? 

A.  That  is  right. 

Q.  Now  you  said  something  about  someone  taking  some 
money  out  of  the  cash  register;  did  you  see  this  gentleman 
take  any  money  out  of  the  cash  register? 

A.  No;  I  didn’t. 

Q.  Did  you  see  him  fire  the  gun? 

A-  Did  I  see  him  fire — no;  I  heard  the  gun ;  I  didn’t  see  him. 
Q.  Did  you  hear  him  fire  the  gun? 

A.  I  heard  the  gun  shot.  . 

Q.  Did  you  hear  this  gentleman  fire  the  gun? 

A.  No. 

Q.  Where  he  was  standing  at  the  time  it  would  be  impossible 
for  him  to  see  down  the  stairs,  would  it  not? 

A.  Yes;  he  could  not  see  down  the  steps. 

Q.  He  did  not  touch  you,  did  he? 

A.  No ;  he  didn’t  touch  me. 

Q.  He  did  not  touch  Mrs.  Stevens,  did  he,  and  he 

416  didn’t  touch  the  little  boy? 

A.  He  told  the  little  boy  to  get  back - 

Q.  The  question  was — do  you  understand  the  question? 

A.  Yes. 

Q.  Did  he  touch  the  little  boy? 


A.  No. 

Mr.  Williams.  That  was  the  question.  That  is  all,  thank 


you. 


428  Virginia  Stephens  was  called  as  a  witness  for  and 
on  behalf  of  the  United  States  and,  having  been  first 

duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Murray: 

Q.  State  your  full  name,  please. 

*A.  Virginia  Stephens. 

Q.  Are  you  Mrs.  Stephens  or  Miss  Stephens? 

A.  Mrs. 

Q.  Were  you  employed  in  Dr.  Bernstein’s  drug  store  in 
June  of  1946? 

A.  Yes;  I  was. 

Q.  When  did  you  first  begin  employment  at  that  store? 

A.  The  latter  part  of  June  1945.  ! 

The  Court.  I  wish  you  would  talk  loudly  so  that  everyone 
can  hear  you. 

Mr.  Murray.  Get  a  little  closer  to  that  instrument. 

429  By  Mr  Murray: 

Q.  Were  you  there  on  the  5th  day  of  June  when  there 
was  a  shooting  there? 

A.  Yes,  sir.  | 

Q.  When  did  you  go  to  work  that  day,  if  you  recall? 

A.  9:30  in  the  morning. 

Q.  Do  you  have  any  idea  at  what  time  it  was  that  the  shott¬ 
ing  happened? 

A.  It  was  about  a  quarter  to  11. 

Q.  Now,  just  before  that  who  were  in  that  store,  what 
persons? 

A.  What  do  you  mean? 

Q.  Jusf  before  the  shooting  happened. 

A.  Iola  Latney,  Dr.  Nusbickel  and  myself. 

Q.  What  were  you  and  Iola  Latney  doing? 

A.  We  were  cleaning  the  fountain. 

Q.  What  part  of  the  store  were  you  in? 
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A.  We  were  behind  the  fountain. 

•  Q.  That  is  in  the  front  part  of  the  store,  isn’t  it? 

A.  That  is  right. 

Q.  Where  was  Dr.  Nusbickel? 

A.  He  was  back  in  the  prescription  part  of  the  store. 

Q.  Dr.  Bernstein  was  the  proprietor,  was  he  not? 

A.  That  is  right. 

Q.  Where  was  he  at  that  time? 

A.  He  was  down  in  the  basement. 

430  Q.  Now  did  anybody  come  in  at  that  time,  come  into 
the  store  at  that  time? 

A.  What  do  you  mean,  customers? 

Q.  Yes. 

A.  Not  that  I  know  of. 

Q.  Did  you  see  a  little  boy  in  there? 

A.  I  don’t  recall  seeing  him  before  this. 

Q.  All  right,  will  you  tell  what  happened  then  before  the 
shooting  occurred — tell  in  your  own  way  to  the  Court  and  jury 
just  what  happened. 

A.  The  first  thing  I  noticed  was  this  man  in  back,  I  heard 
Dr.  Nusbickel  tell  him  not  to  come  back  there,  so  I  looked  up, 
and  when  I  saw  him  go  around  the  counter,  I  saw  him  come 
around  from  behind  the  soda  fountain  and  the  second  man,  he 
told  me  to  go  back,  and  everything  would  be  all  right.  Just 
about  that  time  this  man  in  the  back  behind  the  counter,  he 
was  having  words  with  Dr.  Nusbickel,  and  then  Dr.  Bernstein 
came  up  from  the  basement,  and  then  just  about  that  time  he 
got  in  sight  I  heard  the  gun  shoot. 

Q.  Then  what  happened? 

A.  After  the  gun  shot,  I  saw  him  shoo  Dr.  Nusbickel  out  of 
sight,  and  then  he  came  to  the  cash  register  and  I  heard  the 
drawer  open,  then  he  came  over  to  the  front  of  the  store  and 
he  told  the  man  at  the  front  to  get  the  money  out  of  the  cash 
register,  but  instead  he  ordered  Iola  Latney  to  hand  him 

431  the  money. 

Q.  Who  told  Iola  Latney? 

A.  The  man  at  the  front  of  the  store,  so  Iola  got  the  money 
out  of  the  cash  register,  and  when  he  told  her  to  give  it  to  him 
he  told  her  to  hand  him  the  bills  and  never  mind  the  change,. 


so  Iola  handed  the  money  over,  and  then  they  went  on  out  of  ^he 
store. 

Q.  Now,  when  they  went  out  of  the  store  did  you  notice  any¬ 
body  in  that  store  that  did  not  work  there? 

A.  Yes;  there  was  a  little  boy  in  there. 

Q.  When  did  you  first  notice  that  little  boy? 

A.  Well,  they  were  in  there,  I  saw  him  go  out  of  the  door, 
and  the  man  at  the  front  part  of  the  store,  he  said  sit  down  sind 
everything  would  be  all  right,  but  he  kept  begging,  he  wanied 
to  go  back  to  school. 

Q.  Did  you  see  a  weapon  in  the  hands  of  anybody  at  that 
time? 

A.  Both  men  had  guns. 

Q.  What  kind  of  a  gun  did  the  man  in  the  back  have,  qlid 
you  notice? 

A.  I  believe  it  was  a  little  larger  than  the  one  at  the  front — 
I  don’t  know  what  kind  of  a  gun  it  was,  but  it  was  a  good  size 
gun.  •  I 


Q.  What  kind  of  a  gun  did  the  man  in  the  front  have,!  if 
you  know? 

432  A.  He  had  a  small  black  gun. 

Q.  Do  you  know  the  name  or  type  of  gun  he  had?  j 
A.  No;  I  don’t  know  much  about  guns. 

Q.  Do  you  see  in  this  courtroom  anybody  whom  you  are  able 
to  identify  as  the  man  that  went  into  the  back  of  the  store?  [ 
A.  No;  I  didn’t  get  a  good  look  at  the  man  in  the  back  of 
the  store. 

Q.  Now,  can  you  tell  us  anything  about  what  he  looked  like, 
his  dress,  or  anything  of  that  sort? 

A.  The  best  I  can  remember,  he  had  a  dark  complexion,  arid 


nc 

fie 


he  had  dark  clothes  on,  and  he  had  a  hat  turned  down  all  tl 
way  around. 

Q.  Can  you  state  whether  he  was  little  or  big  in  build?  j 

A.  He  was  heavier  than  the  man  at  the  front. 

Q.  Do  you  see  in  the  courtroom  the  first  person  whom  ydu 
can  identify  as  that  other  person  whom  you  referred  to  as 
being  in  the  front  of  the  store? 

A.  Yes;  sitting  right  there  [indicating]. 

Q.  Would  you  leave  your  chair  and  come  down  and  get  close 
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to  that  person  so  that  we  will  know  what  person  you  are 
identifying? 

A.  This  man  here,  between  the  first  and  the  second  man. 

Q.  All  right. 

433  Mr.  Murray.  The  witness  has  identified  the  defendant 
Patton. 

By  Mr.  Murray: 

Q.  Do  you  remember  how  the  defendant  Patton  was  dressed 
on  that  day? 

A.  Yes;  I  remember  he  had  on  checkered  clothes,  his  shirt 
was  checkered  cloth,  but  the  sleeves,  I  know  the  sleeves  were 
solid  colored,  and  I  think  the  back  of  the  coat  was  solid  color. 

Q.  I  show  you  a  coat  which  has  been  marked  Government’s 
Exhibit  12, 1  call  it  a  coat,  it  is  some  sort  of  a  garment,  and  I 
ask  you  whether  you  can  identify  that  particular  garment? 

A.  It  looks  like  the  shirts  he  was  wearing. 

Q.  I  show  you  a  pair  of  trousers,  Government’s  Exhibit  No. 
13,  do  they  look  like  the  pants  that  he  wore  that  day? 

A.  They  look  just  like  them,  but  I  am  not  sure  whether  they 
are  the  ones. 

Q.  Did  he  have  anything  on  his  head? 

A.  Yes;  he  had  on  a  hat. 

Q.  What  kind  of  a  hat? 

A.  A  felt  hat,  I  don’t  know  exactly  what  color  it  was,  whether 
it  was  grey  or  brown. 

Q.  How  did  he  wear  the  hat? 

A.  He  wore  it  sitting  on  the  back  of  his  head. 

434  Q.  Now,  when  did  you  see  the  gun  in  the  hands  of  the 
man  who  came  from  the  back  part  of  the  store  after  the 

shooting? 

A.  I  didn’t  notice  the  gun  until  he  got  behind  the  counter. 
Q.  What  counter? 

A.  It  was  back  at  the  prescription  counter  where  Dr.  Nus- 
bickel  was. 

Q.  Did  you  see  the  gun  in  the  hands  of  that  man  when  he 
was  in  the  back  of  the  prescription  counter? 

A.  Yes. 
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Q.  He  came  forward  in  the  store.  Did  he  have  anything  in 
his  hands? 

A.  Yes;  he  was  still  holding  the  gun. 

Q.  Did  he  have  anything  else  in  his  hands? 

A.  He  had  something — he  was  putting  something  in  his 
pocket  with  one  hand. 

Q.  Did  you  see  which  hand  he  had  the  gun  in? 

A.  If  I  am  not  mistaken  he  was  holding  the  gun  in  his  rijght 
hand. 

Q.  Was  that  the  same  or  the  other  hand  that  he  put  soifie- 
thing  into  his  pocket  as  he  came  forward? 

A.  It  was  the  other  hand. 

Q.  When  Iola  Latney  was  told  to  hand  the  money  over  from 
the  register  at  the  soda  fountain  and  did  so,  to  what 
435  person,  if  you  know,  did  she  hand  it? 

A.  I  really  don’t  know,  but  I  know  the  man  at  the 
front  asked  for  the  money. 

Q.  Can  you  say  whether  she  handed  it  over  to  him  or  to  the 
other  man  that  came  from  the  back? 

A.  No;  not  for  sure. 

Q.  Was  it  one  or  the  other? 

A.  One  or  the  other,  that  is  right. 

Q.  In  other  w’ords,  she  did  not  hand  it  to  some  other  person 
in  the  drug  store? 

A.  No. 

Mr.  Laughlin.  Your  Honor,  I  wonder  if  I  can  have  some 
windows  raised  in  here ;  it  seems  awfully  close  to  me. 

The  Court.  Well,  I  am  going  to  take  a  short  recess  very  sooln, 
and  then  I  will  have  the  room  aired. 

By  Mr.  Murray: 

Q.  When  was  the  next  time  after  this  shooting  occurred  thkt 
you  saw  the  defendant  Patton,  whom  you  have  identified  here? 

A.  It  was  on  the  10th. 

I 

Q.  Where  did  you  see  him? 

A.  At  No.  9  Precinct. 

Q.  Did  you  at  any  time  look  at  the  lineup  at  which  the  other 
man  was  present,  the  defendant  Wheeler  was  in? 


120 


A.  Yes;  I  did. 

436  Q.  But  you  were  not  able  to  identify  him,  as  I  under¬ 
stand? 

A.  No. 

Mr.  Murray.  That  is  all  of  the  direct  examination,  if  the 

***** 

***** 

445  By  Mr.  Williams: 

***** 

447  A.  Yes,  I  was  watching  the  back. 

Q.  You  were  watching  the  back  and  watching  this 
man  at  the  same  time? 

A.  I  had  stopped.  I  was  standing  still  then. 

Q.  I  beg  pardon? 

A.  When  he  spoke  to  me  I  stood  still. 

Q.  You  stood  still? 

A.  That  is  right. 

Q.  Did  you  look  in  the  back? 

A.  Yes. 

Q.  You  weren’t  so  excited  you  couldn’t  understand  what  you 
were  seeing  or  anything? 

A.  I  know  I  was  looking  at  the  back  because  I  saw  Dr.  Bern¬ 
stein  when  he  came  up. 

'  Q.  When  he  came  up  the  stairs? 

A.  When  he  came  into  the  door. 

Q.  But  you  took  your  eye  off  the  man  at  the  front,  didn’t 
you,  at  the  time  you  were  looking  back  there? 

A.  From  the  way  he  was  standing  I  could  see  both  at  the 
same  time. 

Q.  You  could  see  both  at  the  same  time,  is  that  right? 

A.  That  is  right. 

Q.  Did  you  see  Dr.  Bernstein  after  he  fell? 

A.  Yes;  after  he  was  shot  he  disappeared.  Whether  he  fell 
or  walked  I  don’t  know  but  he  disappeared. 

448  Q.  You  stated  you  went  to  No.  9  Precinct  on  the  10th 
of  June? 

A.  That  is  right. 

Q.  Did  you  have  a  conversation  out  there  with  any  officers? 
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A.  No;  they  took  us  before  a  lineup  out  there. 

Q.  Did  you  know  what  you  were  going  out  there  for? 

A.  Well,  they  didn’t  tell  us.  We  had  been  going  before 
lineups  before  then  so  I  thought  it  was  another  lineup. 

Q.  You  had  been  to  a  lineup  prior  to  that  occasion? 

A.  Yes. 

Q.  On  the  10th,  you  went  out  to  No.  9  Precinct.  Had  you 
been  out  there  before? 

I 

A.  I  don’t  think  so. 

Q.  Where  is  No.  9?  •  j 

A.  It  is  on  9th  Street,  Northeast. 

Q.  And  you  went  out  there  on  the  10th.  Did  anyone  griet 
you  when  you  got  there? 

A.  No;  the  detectives  came  after  us  and  when  they  went 
in  we  went  on  in  behind  them. 

Q.  What  detectives?  You  mean  they  came  to  your  houjse 
after  you? 

A.  That  is  right.  r  j 

Q.  What  detectives  came  after  you? 

A.  I  really  don’t  remember. 

*  •  *  •  *i 

I 

449  Q.  Did  there  come  a  time  that  you  did  sign  a  state¬ 
ment? 

A.  On  the  day  that  it  happened,  we  did. 

Q.  On  the  5th  of  June? 

A.  On  the  5th  of  June. 

Q.  Where  was  that? 

I 

A.  I  guess  you  call  that  Police  Headquarters. 

***** 

l 

460  Mr.  Murray.  Dr.  Rosenberg. 

I 

Thereupon  Dr.  Richard  M.  Rosenberg  was  called  as  a  witj- 
ness  for  and  on  behalf  of  the  United  States  and,  having  beeh 
first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Murray: 

Q.  Dr.  Rosenberg,  your  full  name  is  Richard  M.  Rosen¬ 
berg? 

A.  That  is  right. 


I 
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461  Q.  You  are  a  Deputy  Coroner  for  the  District  of 
Columbia  and  have  been  for  how  long? 

A.  Twelve  years. 

Q.  Did  you  perform  an  autopsy  at  the  Morgue  in  June 
of  this  year  on  the  body  of  a  man  identified  to  you  to  be  that 
of  Dr.  Maurice  L.  Bernstein? 

A.  I  did. 

Q.  Who  connected  with  the  Morgue  was  present  when  that 
identification  was  made  to  you  or  rather  who  made  that  iden¬ 
tification  to  you? 

A.  Mr.  Maxwell;  Robert  Maxwell. 

Q.  Had  you  been  at  the  drug  store  of  Dr.  Bernstein? 

A.  No,  I  had  not. 

Q.  What  condition  did  you  find  on  that  body  and  what  was 
the  cause  of  death,  if  you  determined  it? 

A.  Mr.  Bernstein  had  sustained  a  gunshot  wound  of  the 
chest.  The  bullet  had  passed  completely  through. 

The  Court.  Speak  a  little  louder,  Doctor. 

The  Witness.  Excuse  me.  Mr.  Bernstein  had  sustained 
a  gunshot  wound  of  the  chest.  The  bullet  had  passed  com¬ 
pletely  through  and,  in  passing,  had  traversed  one  of  the  large 
vessels  leaving  the  heart  and  one  of  the  lungs  and  this  injury, 
with  the  accompanying  hemorrhage,  was  the  cause  of  his 
death. 

By  Mr.  Murray: 

462  Q.  Are  you  able  to  determine  by  the  examination 
of  wounds  whether  one  is  the  wound  of  entrance  and 

the  other  the  wound  of  exit? 

A.  Ordinarily;  yes. 

Q.  Were  you  in  this  case  able  to? 

A.  That  is  right. 

Q.  Where  was  the  wound  of  entrance,  indicating  on  your 
own  body  and  where  the  wound  of  exit? 

A.  The  wound  of  entrance  was  in  the  front  four  inches  be¬ 
low  the  depression  at  the  base  of  the  neck.  It  is  used  as  an 
arbitrary  point  from  which  to  measure  four  inches  down  and 
seven-eighths  of  an  inch  down  on  the  chest  was  the  point  of 
entrance.  The  wound  of  exit  was  a  comparable  place  in  the 
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back.  The  bullet  had  passed  somewhat  to  the  left,  at  least 
from  left  to  right  and  slightly  downward  and  had  exited  from 
his  back. 

Q.  Are  you  able  to  say,  Dr.  Rosenberg,  how  long  death 
would  follow  an  injury  of  the  kind  you  saw  in  this  body,  seat¬ 
ing  the  extremities  of  the  shortest  time  and  the  longest?  ! 

A.  Death  could  occur  instantaneously.  In  that  event, 
death  would  be  due  largely  to  the  shock  accompanying  the 
wound.  Behind  that,  death  would  ensue  because  of  loss  of 
blood  and  that  would  entail  a  matter  of  perhaps  moment^. 

Q.  At  what  date  and  hour  did  you  perform  this  autopsy, 
Dr.  Rosenberg?  ! 

463  A.  It  was  performed  at  the  Morgue  June  5,  19|L6, 

at  2  p.  m.  | 

Q.  What  was  the  size  of  Mr.  Bernstein,  the  deceased? 

A.  Well,  he  was  5  feet  4  inches  tall  and  weighed  152  pounds. 

Q.  Was  he  clothed  when  you  saw  him? 

A.  Yes.  He  had  on  a  white  shirt,  blue  trousers,  white  under¬ 
wear,  white  socks,  and  black  oxfords. 

Mr.  Murray.  That  is  all. 

Mr.  Laughlin.  I  have  no  cross-examination,  Your  Honor. 

The  Court.  You  may  be  excused. 

(Witness  excused.) 

The  Court.  I  think  we  will  suspend  at  this  time. 

Mr.  Murray.  Your  Honor,  may  I  ask  whether  counsel  is  pre¬ 
pared,  on  the  basis  of  what  has  gone  so  far,  to  stipulate  that 
the  person  named  in  the  indictment  as  the  deceased  was,  in 
fact,  the  Maurice  L.  Bernstein  about  which  the  testimony 
has  related? 

Mr.  Laughlin-  I  will  so  stipulate. 

The  Court.  Mr.  Williams? 

Mr.  Williams.  Long  since  in  my  mind  and  I  do  not  ex¬ 
pressly;  yes. 

Mr.  Murray.  I  ask  that  so  I  might  excuse  Mr.  Maxwell. 
Your  Honor,  I  have  called  Mrs.  Bernstein  here  for  just  one 
question,  as  far  as  I  am  concerned,  and  if  I  may  call 

464  her  now  she  may  be  excused  very  quickly. 

The  Court.  Of  course,  we  do  not  know  how  long 
the  cross-examination  will  be. 
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Mr.  Murray.  No;  but  I  do  not  anticipate  it  will  be  very 
lengthy.  Mrs.  Bernstein. 

Thereupon  Mrs.  Nannie  Bernstein  was  called  as  a  witness 
for  and  on  behalf  of  the  United  States  and,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  Examination  by  Mr.  Murray: 

Q.  Mrs.  Bernstein,  your  first  name  is  Nannie;  is  that  right? 
A.  That  is  right. 

Q.  Are  you  the  widow  of  Maurice  L.  Bernstein  who  con¬ 
ducted  a  drug  store  at  1786  Florida  Avenue  Northwest,  in  the 
District  of  Columbia? 

A.  I  am. 

Q.  Are  you  able  to  state  who  was  the  owner  of  that  business? 
A.  My  husband. 

Q.  You  were  not  part  owner? 

A.  No. 

465  Q.  He  was  the  sole  owner  of  the  business  and  of  the 
money  in  the  registers  there? 

A.  That  is  right. 

Mr.  Murray.  That  is  all. 

*  *  *  #  * 


468  Harold  C.  Huffman  was  called  as  a  witness  for  and 
on  behalf  of  the  United  States  and,  having  been  first 

duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Murray: 

Q.  Mr.  Huffman,  your  full  name  is  Harold  C.  Huffman? 

A.  That  is  right. 

469  Q.  H-u-f-f-m-a-n? 

A.  Yes. 

Q.  You  are  a  detective  sergeant? 

A.  I  am. 

Q.  In  the  Metropolitan  Police  Department  attached  to  the 
Homicide  Squad? 

A.  Yes. 

Q.  How  long  have  you  been  in  the  department  altogether, 
Mr.  Huffman? 

A.  A  little  over  13  years. 


Q.  How  long  have  you  been  in  the  Homicide  Squad  of  the 
Department? 

A.  Three  and  one-half  years. 

Q.  On  June  5  did  you  go  to  Dr.  Bernstein’s  drug  store  at  18th 
and  Florida  Avenue  in  this  city? 

A.  I  did. 

Q.  At  what  hour  did  you  get  there? 

A.  About  11:15  a.  m. 

Q.  When  did  you  receive  a  call  which  sent  you  there? 

A.  I  went  directly  there.  I  was  coming  out  of  the  police 
garage,  at  the  Ford  Building,  at  4th  and  John  Marshall  Plate, 
and  I  went  directly  there. 

Q.  Were  you  accompanied  there? 

A.  Detective  Sergeant  Crooke  was  there  but  he  dropped  out 
at  the  scene. 

470  Q.  Bernard  D.  Crooke? 

A.  Yes. 

Q.  He  did  not  go  in  the  drug  store?  •  1 

A.  Not  that  I  know  of.  j 

Q.  Were  there  other  officers,  either  uniformed  or  in  civilian 
clothes,  in  the  drug  store  before  you  got  there? 

A.  Yes:  there  were. 

7  #  | 

Q.  Was  Mr.  Zanzanis  there? 

A.  Yes.  .  | 

Q.  And  I  suppose  you  saw  Mr.  Nusbickel  and  the  employees,? 

A.  I  did. 

Q.  Did  you  see  the  body  of  Dr.  Bernstein?  | 

A.  I  did.  ! 

Q.  How  was  Dr.  Bernstein  clothed? 

A.  He  was  dressed  in  a  white  shirt,  dark  trousers,  a  pair  o|f 
low  shoes  and  I  noticed  that  his  eye  glasses  were  in  place  on 
his  nose  and  was  bleeding  from  a  wound  in  his  chest.  I  noticed 
a  gold  wrist  watch  lying  on  the  floor  near  the  body. 

Q.  How  otherwise  was  he  dressed?  Do  you  remember  any 
other  article  of  clothing? 

A.  Well,  he  had  on  a  necktie ;  a  greenish  red  necktie. 

Q.  I  show  you  an  article  which  has  on  it  Government  Exhibit 
8.  Are  you  able  to  identify  that? 
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471  A.  Yes;  that  is  the  tie. 

Q.  How  are  you  able  to  identify  it? 

A.  By  the  label  of  the  Young  Men’s  Shop  and  there  is  a 
hole  pierced  through  it  and  by  the  color. 

Q.  Were  you  present  when  that  tie  was  taken  from  him? 

A.  I  was. 

Q.  Who  took  it  off  his  body? 

A.  Dr.  MacDonald  took  it  from  him  and  turned  it  over 
to  me. 

Q.  That  is  Dr.  A.  Magruder  MacDonald,  the  Coroner  for 
the  District? 

A.  Yes,  sir. 

Q.  Mr.  Huffman,  I  show  you  a  picture  which  has  been  marked 
“Government  Exhibit  6”  and  ask  you  if  you  can  identify  it? 

A.  Yes,  sir.  This  is  the  picture  of  the  medicine  cabinet  in 
the  very  extreme  rear  of  the  store. 

Q.  Before  you  say  anything  further,  I  will  show  you  Ex¬ 
hibit  7. 

A.  Yes,  sir;  that  is  that  same  cabinet. 

Mr.  Murray.  With  the  Court’s  permission,  I  will  have  the 
witness  illustrate  on  the  pictures  as  he  testifies  in  answer  to  the 
questions  I  am  now  about  to  ask  him. 

By  Mr.  Murray: 

Q.  Mr.  Huffman,  will  you  tell  the  members  of  the 

472  jury  in  your  own  way  how  the  condition  represented 
by  these  pictures  came  to  your  attention  and  what  you 

did  in  relation  to  those  scenes. 

The  Court.  Let  the  witness  stand  in  a  position  where  the 
reporter  can  hear  what  he  is  saying. 

Mr.  Murray.  Yes. 

The  Court.  And  have  the  witness  speak  loud  enough. 

The  Witness.  After  Mr.  Nusbickel  told  me  where  Dr.  Bern¬ 
stein  was  standing  at  the  time  he  was  shot  I  looked  directly 
back  of  him  after  Dr.  MacDonald  made  his  examination  and 
said  that  the  man  suffered  a  gunshot  wound. 

By  Mr.  Murray: 

Q.  Pardon  me.  Don’t  repeat  anything  Mr.  Nusbickel  said 
but  say  what  you  saw. 
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A.  I  noticed  a  glass  broken  in  the  cabinet  directly  in  baick 
of  where  he  was  supposed  to  have  been  standing.  Then  I  hpd 
a  photographer  take  a  picture  of  it  and  after  the  photograph 
was  taken  here  then  I  slid  the  one  door  open  on  this  cabinet  apd 
had  a  photograph  taken  of  the  door  after  it  was  open  showing 
the  bullet  lying  on  the  bottom  shelf. 

Q.  The  bullet  appears  in  the  picture.  Was  it  there  when 
you  first  saw  it? 

A.  It  was. 

Q.  In  other  words,  it  had  not  been  removed  when  this  picture 
was  taken  of  it? 

473  A.  It  had  not  been  touched ;  no,  sir.  ! 

Q.  Is  the  glass  door  in  Exhibit  6  the  same  glass  door 

as  is  shown  in  Exhibit  7? 

A.  That  is  the  same  door;  yes,  sir. 

Q.  The  part  of  it  that  is  broken  is  one  end  and  the  part  not 
broken  is  the  other? 

A.  That  is  right.  I 

Q.  Will  you  take  the  stand  again,  please?  r 

(The  witness  resumed  the  stand.)  j 

What  did  you  do  with  that  bullet  after  you  took  it? 

A.  I  took  that  bullet  to  Police  Headquarters  and  turned  it 
over  to  Inspector  Fowler. 

Q.  Did  you  mark  it  in  any  way? 

A.  I  did,  sir. 

Q.  How? 

A.  I  put  the  letter  “H”  on  the  base  of  it.  ! 

Mr.  Murray.  Will  you  mark  this  bullet? 

(A  glass  container  containing  the  bullet  was  marked  “Govf 
ernment’s  Exhibit  No.  14”  for  Identification.) 

I 

By  Mr.  Murray: 

Q.  Mr.  Huffman,  I  show  you  a  bullet  contained  in  a  glass 
box,  the  label  on  which  has  been  marked  “Government’s  Exj 
hibit  14”  for  Identification  and  ask  whether  you  are  able  tp 
identify  that  bullet?  | 

474  A.  Yes,  sir.  This  is  the  same  bullet  that  I  recovered 
from  the  bottom  shelf  in  that  medicine  cabinet  and| 

turned  over  to  Inspector  Fowler. 
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Mr.  Murray.  I  offer  the  necktie  and  the  bullet  in  evidence 
at  this  time. 

Mr.  Laughlin.  Your  Honor,  I  would  like  to  ask  the  witness 
whether  the  “H”  is  the  “H”  at  the  end,  Mr.  Huffman? 

The  Witness.  Yes,  that  is  correct. 

The  Court.  You  are  offering  the  necktie  and  the  bullet? 

Mr.  Murray.  Yes.  The  necktie  is  Exhibit  8  and  14  is  the 
bullet. 

The  Court.  Yes.  They  may  be  admitted. 

(The  necktie  heretofore  marked  “Government’s  Exhibit 
No.  8”  for  Identification  was  thereupon  received  in  evidence.) 

(The  bullet  heretofore  marked  “Government’s  Exhibit  No. 
14”  for  Identification  was  thereupon  received  in  evidence.) 

Mr.  Laughlin.  Mr.  Murray,  may  I  see  that  bullet  again? 

Mr.  Murray.  Yes,  indeed. 

(Government’s  Exhibit  No.  14  was  handed  to  counsel.) 

Mr.  Murray.  With  permission  of  the  Court,  I  will  simply 
show  the  jury  generally  this  tie  and  state  that  it  has  in  it 
what  the  witness  has  referred  to  and  what  the  Government 
contends  is  a  hole  at  the  point  where  I  am  sticking  it  out  as 
I  show  it  to  you. 

475  (Government’s  Exhibit  No.  8  was  exhibited  to  the 
jury.) 

Mr.  Murray.  If  any  of  the  jury  care  to  see  it  closer  I  will 
be  glad  to  hand  it  to  them.  I  shall  show  the  bullet  to  any 
member  of  the  jury  who  cares  to  see  it  closely.  There  is  no 
occasion  for  me  to  do  it  at  this  time  unless  somebody  wants 
to  see  it. 

By  Mr.  Murray: 

Q.  Mr.  Huffman,  did  you  notice  the  cash  register  in  the 
back  part  of  the  store  in  what  is  called  the  liquor  department? 

A.  I  did,  sir. 

Q.  Do  you  know  the  part  of  the  store  I  refer  to? 

A.  Yes,  sir. 

Q.  Did  you  notice  anything  rung  on  it;  any  item? 

A.  I  noticed  that  the  drawer  was  standing  open  and  the 
20-cent  key  had  been  punched  on  it. 
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Q.  When  you  say  you  noticed  the  key  had  been  punched, 
did  you  see  the  20  in  the  showing  part? 

A.  I  did. 

Q.  At  the  top? 

A.  I  did. 

Q.  What  about  the  key  itself  that  the  person  had 
pressed? 

476  A.  That  one  key  on  the  register  showed  some  dam¬ 
age.  The  isinglass  or  whatever  it  was  that  covered 
the  key  was  damaged. 

Q.  After  you  turned  this  bullet,  Government’s  Exhibit  14, 
over  to  Inspector  Fowler,  did  you  ever  get  it  back  from  hind? 
A.  I  did,  sir.  | 

Q.  What  did  you  do  with  it  thereafter? 

A.  I  got  it  back  from  Inspector  Fowler. 

Q.  Give  us  the  date  of  that  if  you  can  tell. 

A.  On  July  13  and  I  turned  it  in  to  the  Property  Clerk[s 
office  on  that  date  and  I  again  took  it  away  from  the  Property 
Clerk’s  office  on  the  15th  of  July  and  I  took  it  to  the  FBI 
Laboratory  and  turned  it  over  to  Mr.  Zimmers  and  I  got  it 
back  on  that  same  day  from  Mr.  Zimmers  and  put  it  back 
into  the  Property  Clerk’s  office  again. 

Q.  That  is  the  last  you  saw  of  it  until  the  trial? 

A.  That  is  the  last  I  have  seen  of  it  until  today. 

Mr.  Murray.  That  is  the  end  of  the  direct  examination,  if 
the  Court  please.  I  shall  also  recall  Mr.  Huffman  for  the  same 
purpose  as  the  other  witnesses,  with  the  Court’s  permission!, 
of  course. 

i 

*  #  *  #  # 

I 

485  William  Walker  was  called  as  a  witness  for  and  on 
behalf  of  the  United  States  and,  having  been  first  duty 
sworn,  was  examined  and  testified  as  follows: 

486  Direct  examination  by  Mr.  Murray: 

Q.  Will  you  please  lean  forward  a  little  bit  so  when  yod 
speak  you  will  be  fairly  close  to  that  instrument?  What  is 
your  full  name,  please? 

A.  My  full  name  is  William  Walker. 

737770—47 - -3 
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Q.  What  is  your  business,  please? 

A.  My  business  is  a  cab  driver. 

Q.  How  long  have  you  been  a  cab  driver? 

A.  Going  on  the  sixteenth  year  driving  a  cab. 

Q.  Did  you  have  a  call  on  June  5,  1946,  about  which  you 
had  occasion  to  tell  the  police  later? 

A.  I  didn’t  exactly  have  a  call.  I  was  waiting  in  front  of 
1770  Willard  Street  for  my  girl  friend - 

The  Court.  Come  closer  to  the  microphone  and  speak 
into  it. 

Mr.  Laughlin.  Your  Honor,  may  I  have  the  question, 
please,  repeated  because  I  do  not  think  the  answer  was 
responsive. 

The  Court.  Yes. 

(The  question  and  answer  were  read  by  the  reporter.) 

Mr.  Laughlin.  That  is  responsive.  I  am  not  objecting. 

The  Court.  Proceed. 

By  Mr.  Murray: 

Q.  What  was  the  date? 

A.  It  was  June  5, 1  think. 

4S7  Q.  WLat  hour  was  it  you  were  waiting? 

A.  I  was  waiting  for  her  at  11  o’clock. 

The  Court.  What  date  did  he  give? 

Mr.  Murray.  June  5. 

Mr.  Williams.  “He  thinks,”  he  said. 

Mr.  Murray.  June  5,  I  think. 

By  Mr.  Murray: 

Q.  Will  you  state  what  happened  on  that  occasion? 

A.  Well,  as  I  was  standing  in  front  of  1770  Willard  Street, 
I  was  waiting  for  my  girl  friend  and  she  hadn’t  came  out.  I 
had  blowed  the  horn  a  couple  of  times  and  I  was  about  to 
pull  off  when  these  two  fellows  run  down  Willard  Street  in 
front  of  me  and  they  hailed  the  cab  so  I  said,  “Yes.”  One 
got  in  on  one  side  and  one  on  the  other. 

When  I  got  to  18th  and  Willard,  I  turned  on  18th  toward 
Florida  Avenue  and  one  of  them  said,  “Don’t  go  this  way, 
go  the  other,”  so  I  turned  south  on  18th  to  S,  east  on  S  to 
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14th,  south  on  14th  to  Riggs  and  when  I  turned  into  Riggs 
they  said,  “Let  us  out  at  the  first  alley,”  and  that  is  wherei  I 
let  them  out,  the  first  alley. 

Q.  How  far  east  of  14th  is  that  first  alley,  about  half  a  block? 
A.  Just  about  three-quarters  of  a  block. 

Q.  About  half  a  block? 

j 

A.  Not  quite. 

488  Q.  Did  you  say  two  quarters? 

A.  Three-quarters  of  a  block. 

Q.  That  is,  it  is  nearer  to  13th? 

A.  Nearer  to  14th.  It  is  three-quarters  of  a  block  coming 
from  13th. 

Q.  Do  you  see  in  this  courtroom  those  two  persons? 

A.  I  do,  sir. 

Q.  Will  you  leave  the  stand  and  come  down  and  get  closb 
enough  to  indicate  who  they  are? 

The  Witness.  This  is  the  fellow  who  was  sitting  on  the  leftj. 
Mr.  Murray.  Don’t  say  anything  yet.  You  have  pointed  t^> 
the  defendant  Patton? 

The  Witness.  Yes,  sir. 

Mr.  Murray.  All  right.  And  the  other  one? 

The  Witness.  Here  [indicating]. 

Mr.  Murray.  You  have  now  pointed  to  the  defendant 
Wheeler.  Go  back  to  the  stand,  please. 

(The  witness  resumed  the  witness  stand.) 

By  Mr.  Murray: 

Q.  You  were  about  to  say  something  about  the  defendant 
Patton.  Which  one  is  he? 

A.  Patton  is  the  tall  fellow.  The  tall  fellow  is  the  one 
who  was  sitting  directly  behind  me  as  I  was  driving. 

489  Q.  And  the  other  man,  where  did  he  sit? 

A.  He  was  sitting  on  my  right. 

Q.  Just  where  is  1770  Willard  Street? 

A.  1770  Willard  Street  is  an  extra  long  block.  It  is  near 
the  corner  of  18th. 

Q.  Nearer  to  the  corner  of  18th? 

A.  Yes. 

The  Court.  May  I  inquire  where  Willard  Street  is? 
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Mr.  Murray.  Yes;  I  am  about  to  bring  that  out,  Your 
Honor. 

By  Mr.  Murray: 

Q.  You  were  saying  that  1770  is  in  that  block  nearer  to 
17th? 

A.  Nearer  to  18th. 

Q.  Nearer  to  18th  than  it  is  to  17th? 

A.  Yes,  sir. 

Q.  Is  it  a  two-way  or  one-way  street? 

A.  It  is  a  one-way  street. 

Q.  Going  which  way;  toward  18th? 

A.  Going  toward  18th. 

Q.  How  wide  is  the  street?  Is  it  big  enough  for  two  cars  to 
pass  each  other? 

A.  No,  it  is  not.  It  is  a  one-way  street  and  only  one  car  can 
go  through  because  they  are  parking  on  both  sides. 

Q.  On  what  side  were  you  parked;  on  the  south  side 
490  or  the  north  side? 

A.  I  was  in  the  direct  center  of  the  street. 

Q.  From  what  direction  did  these  men  hail  you? 

The  Court.  Mr.  Murray,  first,  let’s  find  out  where  Willard 
Street  is. 

Mr.  Murray.  I  am  sorry. 

By  Mr.  Murray: 

Q.  Just  where  is  Willard  Street? 

A.  Willard  Street  is  located  between  17th  and  18th  and 
Florida  Avenue  Northwest. 

Q.  On  the  south  of  it  is  T  Street  and  on  the  north  of  it  is 
Florida  Avenue;  is  that  right? 

A.  That  is  right. 

Q.  How  long  does  it  run ;  just  the  one  block? 

A.  The  one  block  is  extraordinarily  long. 

Q.  From  what  direction,  if  you  noticed,  did  these  two  men 
come? 

A.  Well,  they  came  from  18th  Street  and  they  ran  across 
Willard  Street  to  the  south  side  of  Willard  Street  and,  as  they 
saw  me  standing  there,  they  hailed  the  cab. 
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Q.  Are  you  able  to  say  which  one  hailed  you? 

A.  No;  not  exactly  I  am  not. 

Q.  All  right.  You  have  stated  that  Patton  got  in  on  the 
left  side  and  Wheeler  on  the  right? 

A.  That  is  right. 

491  Q.  Then  you  went  to  18th  and  were  about  to  turb 
north  when  they  asked  you  to  turn  south  instead? 

A.  That  is  right. 

Q.  Who  told  you  of  the  two,  if  you  recall? 

A.  I  don't  recall  who  told  me  because  I  was  paying  morje 
attention  to  the  traffic  but,  as  I  started  to  turn,  that  is  what 
they  said. 

Q.  You  did  turn  south? 

A.  I  did. 

Q.  If  you  had  turned  north,  what  would  be  the  next  cornei: 
you  come  to? 

A.  I  would  have  come  right  to  18th  and  Florida  AvenueL 
Q.  After  you  turned  south  into  18th  and  went  to  Riggs  Placed 
was  there  any  conversation  or  did  these  men  say  anything  ip 
the  cab  that  you  heard? 

A.  No;  they  didn’t  say  nothing. 

Q.  WTere  they  seated  close  together,  or  was  there  any  space| 
between  them? 

A.  There  was  a  space  between  them. 

Q.  When  you  got  to  the  alley,  the  first  alley  east  of  14th 
Street  on  Riggs,  I  believe  you  say  you  stopped? 

A.  Yes,  sir;  I  did. 

Q.  You  were  told  to  do  that? 

A.  That  is  right. 

Q.  Are  you  able  to  say  which  of  the  two  men  told  you? 

492  A.  No;  I  am  not. 

Q.  Which  side  did  Wheeler  get  out  of? 

A.  Wheeler  got  out  on  my  right-hand  side. 

Q.  Which  side  did  Patton  get  out  of? 

A.  He  got  out  on  the  same  side  too. 

Q.  Did  you  notice  anything  unusual  about  either  man  as 
they  got  out? 

A.  Yes,  I  did.  I  noticed  Wheeler  as  he  got  out,  for  usually  a 
customer  puts  his  hand - 
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Q.  (Interposing.)  Don’t  tell  about  the  usual  custom.  What 
did  you  notice  that  was  unusual,  if  anything? 

A.  I  noticed  his  arm  was  shaking. 

Q.  Are  you  able  to  state  which  arm  it  was? 

A.  It  was  his  left  arm. 

Q.  How  were  you  able  to  notice  that?  Where  was  his  arm 
as  he  got  out? 

A.  As  he  got  out,  he  rested  his  arm  on  the  front  seat  to  help 
himself  out. 

Q.  Did  one  of  them  pay  you? 

A.  Yes;  one  of  them  paid  me. 

Q.  Are  you  able  to  say  which  it  was  paid  you? 

A.  No;  I  didn’t  pay  much  attention  until  after  I  turned 
around  to  look  to  watch  them  get  out. 

Q.  And  they  got  out  and  then  the  door  was  closed  by 
somebody? 

493  A.  Yes;  they  closed  the  door. 

Q.  Do  you  know  which  one? 

A.  Patton  closed  the  door  because  he  was  the  last  one  to 
get  out. 

Q.  After  they  got  out,  did  you  observe  them?  Did  you 
watch  where  they  went? 

A.  No;  I  didn’t. 

Q.  Where  did  you  go  yourself? 

A.  I  went  down  to  the  next  corner  and  at  that  destination 
I  picked  up  another  woman  at  the  corner  of  13th  and  Riggs. 

Q.  After  you  pulled  away  from  this  alley,  did  you  look  back 
at  all? 

A.  No;  I  didn’t  look  back  at  all. 

Q.  So  the  last  you  saw  of  them  they  were  on  the  pavement 
right  beside  your  cab? 

A.  Yes;  right  by  the  cab. 

Q.  How  far  was  that  spot  where  you  left  them  off  from  1334 
Corcoran  Street,  if  you  know? 

A.  1334  Corcoran ;  it  couldn’t  be  over  one  block. 

Mr.  Williams.  Object  to  the  “it  couldn’t  be.” 

Mr.  Murray.  That  is  all. 
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Cross-examination  by  Mr.  Williams: 

Q.  You  stated  after  you  drove  to  13th  and  Riggs  you 

494  picked  up  another  woman? 

A.  Yes. 

Q.  Had  you  picked  up  a  woman  at  the  time  you  picked  up 
these  two  men? 

A.  No;  I  had  left  them  out  in  the  first  alley;  at  the  fijrst 
alley.  Then  I  went  towards  13th  and  Riggs.  I  was  already]  in 
Riggs  Street. 

Q.  You  state  you  picked  up  another  woman.  Why  did  you 
say  that?  Had  you  picked  up  one  previous  to  these  two? 

A.  No,  I  didn’t.  If  I  did,  I  meant  to  say  I  picked  up  another 
woman. 

Q.  Do  you  have  your  manifests  for  the  month  of  June? 

A.  No,  I  don’t. 

Q.  You  stated  that  you  picked  up  these  two  defendant, 
Wheeler  and  Patton,  on  what  day  of  the  week,  if  you  r 

A.  I  recall  it  was  June  5. 

Q.  Beg  pardon? 

A.  As  I  recall,  it  was  June  5. 

Q.  In  your  response  to  Mr.  Murray’s  questions,  you  said 
June  5,  I  think.  Have  you  had  occasion  to  think  it  over  to 
determine  whether  or  not  it  was  June  5? 

A.  I  am  not  positive  it  was  the  5th. 

Q.  Are  you  positive  now? 

A.  On  account  of  that  accident,  that  is  all. 

Q.  On  account  of  what? 

495  A.  That  accident,  I  would  call  it. 

Q.  In  other  words,  you  are  relating  the  time  as  to  the 
occurrence  of  something  else  and  not  as  an  independent  recol¬ 
lection  on  your  own  part ;  is  that  correct? 

A.  No,  on  my  own  part  I  am  telling  you. 

Q.  What  day  of  the  week  was  June  5? 

A.  I  think  it  was  on  Wednesday.  I  am  not  positive.  I 
think  it  was  on  Wednesday. 

Q.  When  was  the  first  time  you  became  aware  of  the  names 
of  the  passengers  that  you  picked  up? 

A.  You  say  the  names? 
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Q.  Yes. 

A.  The  first  time  I  knew  the  names  I  was  reading  about 
them. 

Q.  Reading  about  them  where? 

A.  In  the  paper;  the  names. 

Q.  When  was  the  first  time  you  had  any  conversation  with 
the  police  or  any  other  officer  in  authority? 

A.  That  was  right  after  I  got  it  over  the  radio  in  my  car  and 
that  was  anywhere  from  25  to  30  minutes  after  it  happened. 

Q.  Did  you  go  to  the  police  then? 

A.  I  did. 

Q.  Was  any  suggestion  made  to  you  at  the  time  as  to  the 
names  of  these  persons?  » 

496  A.  They  didn't  tell  me  the  names;  no.  They  asked 
me  for  the  descriptions  as  close  as  I  could  give  them. 

Q.  Do  you  know  how  the  taller  of  the  two  men  was  dressed 
on  that  particular  day? 

A.  I  know  he  had  on  his  shirt  and  his  sleeves  were  rolled  up 
on  his  arms  and  he  had  a  slip-over  sweater. 

Q.  You  are  sure  about  that? 

A.  Well,  both  of  them  had  slip-over  sweaters  as  far  as  I  am 
concerned. 

Q.  After  driving  a  cab  sixteen  years  your  powers  of  obser¬ 
vation  are  very  keen,  are  they? 

A.  That  is  right.  After  people  get  in  the  cab  I  watch  them 
if  I  can. 

Q.  You  are  sure  they  had  on  slip-over  sweaters? 

A.  Yes. 

Q.  Do  you  know  what  kind  of  trousers  he  had  on? 

A.  No. 

Q.  Would  you  say  they  were  checkered  trousers? 

A.  No;  I  didn’t  notice. 

Q.  Did  he  have  a  hat  on? 

A.  I  didn’t  notice  a  hat. 

Q.  Did  you  notice  any  peculiarity  about  him? 

A.  I  have  a  mirror  in  the  car  and  I  noticed  the  one  behind 
me  was  trying  to  keep  his  face  hidden. 
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Q.  Did  you  notice  anything  peculiar  about  the  per- 

497  son’s  appearance. 

A.  I  didn’t  notice  nothing  about  his  appearance,  qnly 
his  actions. 

Q.  Did  you  notice  anything  about  his  eyes? 

A.  No. 

Q.  Did  he  have  a  mustache? 

A.  He  had  a  heavy  mustache;  yes. 

Q.  The  taller  man  had  a  heavy  mustache? 

A.  Yes. 

Q.  Did  he  have  a  beard? 

A.  I  didn’t  notice. 

Q.  Did  he  have  a  necktie  on? 

A.  He  didn’t  have  a  necktie  on. 

Q.  Did  you  notice  whether  the  taller  of  the  two  men  was 
armed  or  not?  * 

A.  No;  I  didn’t  notice  that. 

Q.  You  didn’t  see  any  gun,  did  you? 

A.  I  didn’t  see  any. 

Q.  You  stated  while  you  were  waiting  on  Willard  Street — | — 
A.  (Interposing.)  That  is  right. 

Q.  (Continuing.)  You  were  parked  in  the  middle  of  the 
street? 

A.  That  is  right. 

Q.  And  cars  were  parked  on  both  sides  of  you? 

A.  That  is  right. 

498  Q.  Which  direction  were  you  looking  toward? 

A.  I  was  waiting  for  the  girl  friend - 

Q.  (Interposing.)  You  were  looking  at  the  door? 

A.  In  fact,  I  had  blowed  the  horn  a  couple  of  times  and  she 
hadn’t  come  out  and  I  was  about  ready  to  pull  away. 

Q.  Which  side  of  the  street  is  1770  Willard  on? 

A.  The  south  side  of  Willard. 

Q.  So  your  attention  was  directed  on  the  south  side  bf 
Willard  Street? 

A.  That  is  right. 

Q.  When  these  two  persons  you  claimed  approached  yoUr 
cab,  did  they  approach  it  from  the  front,  the  side,  or  the  rear? 
A.  They  approached  it  from  the  side. 
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Q.  Did  they  come  out  from  between  two  other  cars? 

A.  That  is  right. 

Q.  Did  you  see  them  prior  to  their  coming  out  from  between 
the  two  cars? 

A.  I  had  seen  them  before  that. 

Q.  When  was  the  first  time  you  saw  them? 

A.  When  they  ran  across  the  street  about  30  feet  in  front 
of  me  and  came  up  that  side. 

Q.  They  ran  from  the  south  to  the  north? 

A.  They  ran  from  the  north  side  to  the  south  side. 

Q.  Didn’t  you  say  they  got  in  from  the  other  side  of 

499  the  cab? 

A.  They  got  in  from  both  sides.  One  got  in  on  one 
side  and  the  other  went  behind  the  car  and  got  in  on  the  other 
side. 

Q.  You  saw’  them  coming  up  WTillard  Street;  running  east 
or  west? 

A.  East. 

Q.  And  they  crossed  over  to  the  south? 

A.  That  is  right. 

Q.  And  then  they  came  down  between  the  cars? 

A.  They  came  down  the  sidewalk  and  they  hailed  the  cab 
and  I  said,  “Yes,”  and  they  came  between  the  cars  and  one  got 
on  one  side  and  the  other  on  the  other  side. . 

Q.  You  can’t  be  mistaken  that  the  taller  of  the  two  gentle- 
ment  you  saw  was  the  one  you  saw? 

A.  No;  lam  not  mistaken. 

Q.  Likewise,  you  couldn’t  be  mistaken  about  the  manner 
in  which  he  was  attired? 

A.  What  is  that? 

Mr.  Murray.  Dressed. 

The  Court.  Perhaps  he  didn’t  understand  the  word 
“attiled.” 

By  Mr.  Williams: 

Q.  I  am  sorry,  the  way  he  was  dressed. 

A.  Will  you  repeat  the  question? 

500  (The  last  question  was  read  by  the  reporter.) 

The  Witness.  No ;  lam  not  mistaken. 
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By  Mr.  Williams: 

Q.  Did  the  officers  rebuke  you  at  all  about  violating  the 
traffic  laws  and  regulations? 

A.  No,  they  didn’t. 

Q.  They  had  no  conversation  about  that  at  all;  is  that 
correct? 

A.  No,  sir. 

Q.  When  was  the  next  time  you  saw  the  officers  after  y<jm 
saw  them  this  particular  day? 

A.  They  took  me  down  to  the  Bureau,  I  guess,  of  Identifi¬ 
cation  to  look  through  the  files. 

Q.  What  do  you  mean  by  that? 

Mr.  Murray.  Just  a  moment.  I  mean  I  am  not  objecting 
but  I  suggest - 

Mr.  Williams  (interposing).  Maybe  I  can  make  myself 
more - 

The  Court.  What  do  you  say,  Mr.  Murray? 

Mr.  Murray.  Perhaps  we  had  better  come  to  the  benclji, 
Your  Honor.  j 

The  Court.  Very  well. 

(Thereupon,  counsel  approached  the  bench  and  the  following 
proceedings  were  had  out  of  the  hearing  of  the  jury : )  ; 
501  Mr.  Murray.  That  question  may  bring  out  an  anj- 
swer  that  he  was  looking  through  the  files  of  known 
criminals. 

The  Court.  He  was  what? 

Mr.  Murray.  That  he  was  looking  through  the  files  of  known 
criminals.  He  asked  the  question  “What  do  you  mean  b 
that”  and  that  is  when  I  interrupted. 

The  Court.  I  think  that  was  a  very  appropriate  interrup¬ 
tion  although  you  were  under  no  obligation  to  make  it.  It 
you  want  to  pursue  the  question,  you  have  the  privilege. 

Mr.  Williams.  His  answer  wasn’t  responsive.  I  asked  hirai 
when  was  the  next  time  he  saw  the  police.  His  answer  wasn’t! 
responsive  before  he  went  on  to  narrate - 

The  Court.  He  was  stopped. 

Mr.  Williams.  That  is  right.  You  say  Mr.  Murray  was 
under  no  obligation  to  stop  it? 
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Mr.  Murray.  I  wasn’t. 

Mr.  Williams.  His  answer  wasn’t  responsive.  I  was  going 
to  circumvent  that  on  my  next  question  which  I  did  not  com¬ 
plete. 

Mr.  Murray.  I  won’t  interrupt  again. 

The  Court.  Mr.  Murray  is  trying  to  warn  you  in  an  effort 
to  be  helpful  that  if  you  pursue  this  line  of  inquiry  you  may 
bring  out  some  prejudicial  information.  If  you  wish  to  do 
so,  you  may  do  it  because  I  am  not  going  to  dictate  to  counsel 
what  questions  they  shall  ask  and  shall  not  ask  so  long 

502  as  they  are  within  the  rules  of  evidence.  This  question 
is  admissible  but  you  must  use  your  own  judgment  about 

asking  it. 

Mr.  Williams.  If  Your  Honor  please,  I  appreciate  that  fact 
and  that  is  why  I  was  going  not  to  bring  in  anything  prejudicial, 
but  to  steer  him  back  to  the  channels  of  my  original  question. 

The  Court.  Let’s  proceed. 

Mr.  Laughlin.  May  I  make  an  observation  on  it? 

The  Court.  Yes. 

Mr.  Laughlin.  I  would  suggest  that  the  question  be  with¬ 
drawn  or  reframed.  My  thought  is  what  Mr.  Williams  is  try¬ 
ing  to  get  at  is  perhaps  the  number  of  times  he  talked  with 
the  police.  Of  course,  if  that  other  was  followed  through,  on  be¬ 
half  of  my  own  client  I  would  object  even  though  Mr.  Williams 
was  asking  the  question. 

The  Court.  Yes,  you  have  the  right  to  do  that. 

Mr.  Laughlin.  If  we  bring  out  things  about  it,  of  course, 
we  can’t  complain  about  it. 

The  Court.  That  is  why  I  say  it  was  very  commendable  on 
Mr.  Murray’s  part  to  warn  counsel  that  they  were  about  to 
bring  out  matters  that  would  be  prejudicial  or  might  be  prej¬ 
udicial. 

Mr.  Laughlin.  You  may  remember  I  had  a  somewhat  simi¬ 
lar  situation,  something  about  No.  9,  and  I  immediately 

503  backed  away  from  it  and  went  up  another  alley. 

The  Court.  I  had  a  situation  where  I  had  inexpe¬ 
rienced  counsel  and  I  noticed  this  inexperienced  counsel  was 
about  to  bring  out  something  that  was  prejudicial  and  I  called, 
him  to  the  bench  and  warned  him  about  it.  He  persisted  in 
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proceeding  because  he  thought  the  information  would  redound 
to  the  benefit  of  his  client.  The  situation  has  been  called  to 
your  attention. 

Mr.  Williams.  Again  I  want  the  record  to  show  his  answer 
was  not  responsive. 

The  Court.  The  record  didn’t  show  anything.  Unless  you 
have  any  objection  or  request  for  ruling,  my  function  is  con¬ 
fined  to  ruling. 

Mr.  Laughlin.  That  is  right,  Your  Honor. 

(Thereupon,  counsel  resumed  their  places  at  the  trial  table 
and  the  following  proceedings  were  had  in  open  court:)  | 

I 

By  Mr.  Williams: 

Q.  Mr.  Walker,  on  how  many  occasions  did  you  talk  to  tht 
police  from  the  time  you  first  conversed  with  him  on  the  5th  of 
June  up  to  the  present  time,  if  you  can  recall? 

A.  I  still  don’t  understand  what  you  mean  when  you  say 
how  many  times  have  I  talked. 

Q.  You  talked  to  the  police  on  the  5th ;  is  that  correct? 
504  A.  Yes.  I  did. 

Q.  Did  you  talk  to  them  again  on  the  6th ;  is  that  cor- 

rect? 

A.  Yes,  I  did. 

Q.  When  is  the  next  time  you  talked  to  them? 

A.  I  haven’t  talked  to  them  since.  I  don’t  know  the  exaci 
date  but  they  sent  for  me  to  come  down  to  the  Court. 

Q.  You  didn’t  talk  from  that  time  up  until  you  came  to  courtj 
and  when  was  that? 

A.  I  don’t  remember  the  date,  nothing  more  than  they  talked 
to  me  but  I  know  they  did  talk  to  me  after  they  had  catched 
the  fellows. 

Q.  Let  me  ask  you  this:  Did  you  ever  go  to  No.  9  Precinct, 
which  may  refresh  your  recollection? 

A.  I  had  no  occasion  that  I  know  of  to  go  to  No.  9. 

Q.  Did  you  ever  go  to  Headquarters  to  view  a  lineup? 

A.  You  mean  in  this  case? 

Q.  Yes,  sir. 

A.  No,  I  did  not. 
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Q.  At  the  time  this  happened,  where  were  you  living? 

A.  I  was  living  at  1933  12th  Street. 

Q.  And  you  moved  from  there  subsequent  to  that  date? 

A.  Yes,  I  did. 

Q.  Where  are  you  living  now? 

A.  1751  Staunton  Terrace,  Southeast. 

505  Q.  As  I  understand  your  testimony,  you  didn't  hear 
either  one  of  these  defendants  say  anything? 

A.  No,  I  did  not. 

Q.  While  you  were  driving  them;  is  that  correct? 

A.  That  is  correct. 

Q.  And  if  you  did,  you  couldn't  distinguish  which  one  or  the 
other  said  it? 

A.  No. 

Mr.  Williams.  That  is  all  for  the  moment. 

The  Court.  Have  you  any  cross-examination? 

Mr.  Laughlin.  Yes,  Your  Honor. 

Cross-examination  by  Mr.  Laughlin: 

***** 

507  Q.  William,  you  said  you  were  going  to  meet  a  girl 
friend  on  this  particular  occasion. 

A.  That  is  right. 

Q.  What  is  her  name? 

A.  Well,  I  don't  think  I  should  reveal  that  because.  I  mean 
she  is  not  involved  in  this. 

***** 

519  Q.  You  told  Mr.  Williams,  I  believe,  when  he  exam¬ 
ined  you,  you  had  a  report  some  half  hour  or  three- 
quarters  of  an  hour  afterwards  when  you  heard  it  over  the 
radio? 

A.  That  is  right. 

Q.  Then  you  went  to  Headquarters  and  I  believe — or  you 
went  at  least  somewhere — at  least  you  saw  some  policemen,  a 
policeman  or  policemen  and  you  gave  them  a  description  of  the 
men,  is  that  correct? 

A.  No;  that  is  not. 

Q.  Tell  me  what  is  correct. 
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A.  After  I  heard  it  on  the  radio,  the  first  time  I  didn’t  pay  it 
any  mind  but  it  came  on  the  radio  about  three  times  in!  less 
than  half  an  hour.  I  remember  where  it  was  at  and  I  fighred 
I  didn’t  want  to  be  involved  and  I  went  to  13  and  reported  to  a 
detective  up  there. 

Q.  What  detective? 

A.  I  don’t  know  his  name.  I  know  him  when  I  see  him  be¬ 
cause  he  took  me  to  the  scene  where  it  happened  at. 

Q.  You  had  known  that  detective  before? 

A.  No,  I  had  not  known  him  before. 

Q.  But  you  say  you  would  know  him  if  you  saw  him? 

A.  Yes. 

Q.  Have  you  seen  him  in  the  court  house? 

A.  No. 

520  Q.  Have  you  seen  him  around  in  here? 

A.  The  one  who  carried  me  to  the  scene  of  the  acci¬ 
dent,  I  have  seen  him  in  the  court  house. 

Q.  During  that  day,  William,  did  you  give  an  officer  or 
one  in  authority  a  description  of  these  men,  your 

A.  I  didn’t  understand  you. 

Q.  Did  you  at  any  time  that  day  tell  any  policeman 
these  two  men  looked  like? 

A.  Yes;  the  fellow  that  was  at  the  scene,  the  detective 
w*as  at  the  scene,  I  told  him. 

Q.  Do  you  know  his  name? 

A.  I  don’t  know  his  name. 

Q.  What  description  of  the  men  did  you  give  to  him  on  that 
day? 

A.  Well,  that  day  I  gave  them  the  description  the  felloes 
had  on  slip-over  sweaters  with  the  sleeves  rolled  up  half  why 
their  arms  and  I  particularly  gave  them  Wheeler’s  description 
of  the  shirt  with  blue.  I  noticed  the  arm  was  shaking  and  the 
shirt  was  blue  and  the  sleeve  was  rolled  up  and  I  noticed  thjat 
arm  was  quivering  a  whole  lot.  That  is  about  all  I  noticed 
about  the  color  of  that  shirt. 

Q.  Can  you  tell  me  this,  William:  As  you  looked  at  Wheeler 
when  he  got  out  did  the  hand  quiver  constantly  while  it  w^s 
in  your  view? 
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521  A.  The  whole  arm,  right  from  the  hand  down  to  the 
elbow  because  he  had  the  elbow  rest  on  the  seat  helping 
himself  out  and  the  whole  arm  was  quivering. 

Q.  All  while  you  were  looking  at  it? 

A.  I  didn’t  look  at  it.  I  was  waiting  for  him  to  get  out  of 
the  cab.  That  is  how  I  come  to  notice  that. 

Q.  You  told  the  police  that? 

A.  I  did. 

Q.  Did  you  tell  them  anything  about  the  weight  of  the  men? 

A.  To  my  best  description,  I  gave  it  to  them. 

Q.  What  estimate  did  you  give  of  the  weight  of  the  men? 

A.  I  don’t  recall  exactly  but  I  say  one  was  about  165,  some¬ 
thing  like  that. 

Q.  And  the  other  one? 

A.  I  don’t  know  exactly  the  figures  but  I  know  he  was  lighter 
than  the  one  who  got  out  first  and  he  didn’t  seem  to  weigh  as 
heavy  but  he  was  taller. 

Q.  What  did  you  give  them  as  to  height? 

A.  I  don’t  recall  that,  because  that  has  been  over  two  months 
ago. 

Q.  You  wouldn’t  even  care  to  give  me  your  best  recollec¬ 
tion,  sir? 

A.  No. 

524  Redirect  examination  by  Mr.  Murray: 

Q.  Is  it  your  recollection  that  you  signed  this  paper 
the  same  day  that  you  first  went  to  Police  Headquarters?  Is 
that  the  day  as  you  now  remember  it? 

A.  As  I  remember  I  signed  it,  and  it  was  either  that  day  or 
the  next;  anyhow  I  signed  it.  It  wasn’t  two  days  apart. 

Q.  You  stated  that  you  heard  this  broadcast  on  the  radio 
and  you  went  to  see  some  detective  and  were  taken  by  him 
to  the  scene? 

A.  That  is  right. 

Q.  What  do  you  mean  by  the  scene? 

A.  Well,  they  taken  me  where  this  shooting  occurred  up  to 
the  drug  store. 

Q.  That  accident,  as  you  called  it,  you  were  referring  to  the 
shooting  of  Dr.  Bernstein  in  his  drug  store  at  18th  and  Florida 
Avenue,  were  you  not? 
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A.  That  is  right. 

Q.  In  answer  to  one  of  Mr.  Williams’  questions  on  cross- 
examination,  you  said  that  one  of  these  two  men  in  youir  cab 
-  was  trying  to  avoid  being  seen  through  your  rear  mirror. 

A.  No;  the  front  mirror. 

Q.  That  is  the  rear  view  mirror? 

A.  That  is  right. 

525  Q.  The  mirror  right  in  front  of  you  through  \Thich 
you  can  see  in  the  back  of  your  cab? 

"  A.  That  is  right. 

♦  Q.  Which  one  was  trying  to  avoid  you? 

A.  This  fellow  Patton  was  sitting  directly  behind  me. 

Q.  Did  you  try  to  see  his  face  through  the  reflection  mirror? 
A.  No,  I  noticed  him  stretching  outside  of  the  mirror  tut  I 
►  couldn’t  pay  much  attention  because  I  was  still  driving. 

»  Re-cross-examination  by  Mr.  Williams: 

Q.  In  response  to  Mr.  Murray’s  question  on  redirect,  you 
stated  that  you  are  positive  you  signed  a  statement  for  the 
i  police  on  the  5th  or  one  or  two  days  after  that,  is  that  correct? 

A.  Yes;  in  my  best  estimation. 

Q.  So  if  the  police  had  a  statement  saying  you  signed  on 
the  12th  that  would  not  have  been  your  statement,  woulji  it? 

•  A.  It  would  have  been  my  statement  what  I  signed,  y^s. 

Q.  If  they  had  one  that  they  say  you  signed  on  the  |2th, 

that  wouldn’t  be  true? 

A.  I  don’t  know  what  date  it  was  so  I  wouldn’t  say. 

*  Q.  You  said  you  were  definite  this  was  the  5th? 

f  A.  I  know  I  signed  the  statement. 

Q.  You  say  you  knew  this  was  on  the  5th,  is  that  cor¬ 
rect? 

526  A.  Yes. 

Q.  And  that  you  knew  you  signed  the  statement 
either  on  that  day,  as  you  responded  to  Mr.  Laughlin’s  ques- 
t  tion? 

A.  That  is  right. 

Q.  Or  on  a  day  or  two  later  as  you  responded  to  Mr.  Murray’s 
question,  is  that  correct? 

•  A.  That  is  right. 

737770 — 47 - 10 
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Q.  Did  you  sign  any  statement  after  that,  any  additional 
statement? 

A.  I  don’t  remember  signing  none. 

Q.  Let  me  ask  you  this:  How  many  statements  did  you 
sign? 

A.  I  only  remember  signing  one. 

The  Court.  You  can  confront  him  with  his  statement  if  there 
is  any  question  about  it. 

Mr.  Williams.  Yes,  if  Your  Honor  please,  but  I  will  de¬ 
velop  it  in  my  own  way  if  you  don’t  mind. 

By  Mr.  Williams: 

Q.  If  you  signed  the  statement  on  the  5th  or  7th,  that  would 
be  the  statement  the  police  had,  is  that  right? 

A.  That  is  right. 

Q.  And  any  other  statement  the  police  have  you  didn’t  sign, 
is  that  correct? 

A.  Yes — there  is  one  other  statement  I  signed. 

The  Court.  Just  a  moment.  I  think  the  proper  way  is 
527  to  confront  the  witness  with  the  statement  and  ask  him 
if  he  signed  it. 

Mr.  Laughlin.  Your  Honor,  may  I  make  an  observation 
on  that? 

The  Court.  All  right. 

Mr.  Laughlin.  My  view  is  Mr.  Williams  is  justified  on  that. 
This  all  goes  to  the  matter  of  identity.  In  other  words,  the 
happenings  of  that  day  and  the  happenings  of  subsequent  days 
are  very  important.  Therefore,  if  we  could  find  out  certain 
variances  or  contradictions  in  the  statements  from  his  lips  be¬ 
fore  we  later  confront  him - 

The  Court.  The  question  implies  an  answer.  That  is  why 
I  suggested  that  the  question  should  be  reframed.  You  don’t 
have  to  confront  him  with  the  statement  but  reframe  your 
question  that  it  should  not  suggest  an  answer  or  imply  a  fact. 

Mr.  Williams.  Very  well,  Your  Honor.  Thank  you. 

By  Mr.  Williams: 

Q.  Did  you  sign  any  statement  on  any  other  day? 

Mr.  Williams.  Is  that  right,  Your  Honor? 


147 


The  Court.  Yes. 

The  Witness.  Yes,  I  did. 

By  Mr.  Williams: 

Q.  You  signed  a  statement  on  some  other  day.  Wlien  was 
that? 

528  A.  I  signed  this  in  the  District  Attorney’s  Office.  It 
wasn’t  at  Police  Headquarters. 

Q.  What  did  you  sign  in  the  District  Attorney’s;  Office, 
another  statement? 

A.  Yes. 

Q.  How  many  statements  did  you  sign  for  the  police? 

A.  One  that  I  can  remember. 

Q.  When  was  that? 

A.  I  don’t  know  the  date. 

Q.  You  don’t  know  the  date? 

A.  No. 

Q.  If  I  suggested  it  was  on  the  5th,  would  you  say  that  is 
true? 

A.  I  am  not  going  to  say  because  I  don’t  remember  the  date. 
Q.  You  wish  now  to  retract  your  answer  to  the  question  by 
Mr.  Murray  and  Mr.  Laughlin  with  respect  to  the  fajct  you 
signed  this  statement  on  the  5th  or  the  7th? 

A.  I  signed  the  statement  but  I  don’t  know  the  date. 

Mr.  Williams.  That  is  all  for  the  moment,  Your  Honor. 

Re-cross-examination  by  Mr.  Laughlin: 

Q.  William,  you  spoke  about  hearing  a  broadcast.  lj)o  you 
recall  whether  or  not  that  was  a  police  broadcast  or  was  it  a 
news  broadcast? 

529  A.  No;  it  was  in  between  a  program.  It  was  a 
special  flash  over  WWDC. 

Q.  And  you  are  sure  that  was  the  station,  WWDC? 

A.  Yes.  I  have  a  certain  program  I  generally  listen  atl  every 
day. 

Q.  And  the  name  of  that  program,  please? 

A.  Well  now,  10:30,  Bing  Crosby  was  the  program. 

Q.  Bing  Crosby? 

A.  Yes. 
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Q.  And  you  heard  Bing  Crosby  on  the  date  that  you  picked 
up  two  passengers  that  you  say  were  these  people? 

A.  That  is  right. 

Q.  He  was  crooning?* 

A.  They  played  his  records. 

Q.  And  then  did  they  interrupt  the  crooning  of  Bing  Crosby? 

A.  That  is  right. 

Q.  Give  us  your  best  recollection,  sir,  of  how  much  of  that 
broadcast  you  remember. 

A.  Well,  the  first  time,  the  second  time  and  third  time,  they 
said  different  things  each  time. 

Q.  Well,  let’s  take  the  first  time. 

A.  The  first  time  they  said  there  was  a  druggist  shot  at 
18th  and  Florida  Avenue  Northwest,  and  that  is  all  they  said 
about  it. 

530  Q.  An  the  second  time? 

A.  The  second  time  they  said  that  two  colored  fellows 
had  shot  and  killed  a  druggist  at  18th  and  Florida  Avenue  and 
give  his  name  and  described  the  fellows. 

Q.  The  druggist? 

A.  The  fellows.  They  said  one  was  a  heavy-set  fellow  and 
the  other  was  tall  and  light  complexioned. 

Q.  And  the  third? 

A.  The  third  time  they  said  they  didn’t  have  any  clues.  It 
kept  on  my  mind  and  I  figured  I  didn’t  want  to  be  involved 
in  it  so  I  went  and  reported  it. 

Q.  How  far  apart  were  these  broadcasts?  How  much  time 
intervened  between  the  first,  the  second  and  the  third? 

A.  Between  the  first  broadcast  was  anywhere  from  11:15,  I 
would  say,  to  12  o’clock. 

Q.  Anyway,  how  long  was  Bing  Crosby  on? 

A.  Generally  half  an  hour  or  fifteen  minutes. 

Q.  Do  you  recall  how  long  he  was  on  this  day?* 

A.  Not  after  this  thing  come  up,  I  don’t.  I  know  he  come 
on  during  that  time. 

Q.  Anyway,  you  are  sure  it  was - 

A.  (Interposing.)  WWDC. 
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Q.  William,  I  think  there  will  be  just  one  more  question. 
You  say  that  this  happened,  you  think,  June  5.  Now  then, 
I  am  going  to  ask  you  to  think  this  over  very  carefully 
531  before  you  reply. 

How  long  was  it  after  you  picked  up  the  passengers 
and  you  picked  up  two  passengers  and  you  say  they  are  these 
two  defendants,  how  long  was  it  after  that  that  you  signed  a 
statement?  Give  me  your  best  recollection  now. 

A.  I  don’t  remember  that. 

Q.  Would  you  say  that  it  was  that  day  or  the  day  following? 

A.  No;  I  don’t  think  it  was  that  day.  I  think  it  was  tlie  day 
following.  I  am  not  positive.  I  am  not  going  to  say  yes  and 
I  am  not  going  to  say  no  because  I  don’t  know. 

Q.  You  know  it  couldn’t  have  been  a  week  afterward? 

A.  No;  it  couldn’t  have  been. 

Q.  It  couldn’t  have  been  a  week  afterward? 

A.  No. 

Mr.  Laughlin.  That  is  all. 

Mr.  Murray.  That  is  all. 

The  Court.  You  may  step  down. 

Mr.  Murray.  Your  Honor,  I  would  like  to  excuse  this  wit¬ 
ness  subject  to  recall  at  any  time.  I  can  get  him  on  about  half 
a  day’s  notice. 

The  Court.  You  may  be  excused. 

The  Witness.  Thank  you. 

(Witness  excused.) 

Mr.  Murray.  Howard  Wright. 


532  Thereupon  Howard  Lloyd  Wright  was  called  as  a 
witness  for  and  on  behalf  of  the  United  States  and, 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows: 

Direct  examination  by  Mr.  Murray: 

Q.  Will  you  please  speak  into  that  instrument  in  front  of 
you  that  is  there  and  lean  forward  a  little  to  do  that  and  state 
your  full  name? 

A.  My  name  is  Howard  L.  Wright. 
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Q.  What  is  the  “L”  for? 

A.  Lloyd. 

Q.  Howard  Lloyd  Wright;  W-R-I-G-H-T ;  is  that  correct? 
A.  Yes,  sir. 

Q.  Do  you  know  the  defendant  here,  Patton? 

A.  Yes. 

Q.  What  is  his  full  name;  what  names  did  you  call  him? 

A.  Jesse. 

Q.  How  long  have  you  known  him? 

A.  About  five  years. 

Q.  During  that  time,  did  you  live  at  the  same  place  he  did? 

A.  Yes;  we  did. 

Q.  Where  was  that? 

533  A.  1334  Corcoran  Street  Northwest. 

Q.  Do  you  remember  the  5th  day  of  June  1946? 

A.  Yes. 

Q.  I  show  you  a  weapon  which  has  been  marked  “Govern¬ 
ment  Exhibit  10”  and  ask  whether  you  are  able  to  identify 
that? 

A.  Yes. 

Q.  What  is  that? 

A.  A  pistol. 

Q.  When  and  where  did  you  first  see  this  pistol? 

A.  One  Monday  evening. 

Q.  Do  you  remember  the  date? 

A.  No;  I  don't  know  the  date. 

Q.  Who  had  the  pistol  when  you  saw  it  that  Monday  eve¬ 
ning? 

A.  Jesse. 

Q.  And  what  place  was  it? 

A.  In  his  belt. 

Q.  In  his  belt? 

A.  Yes. 

Q.  When  did  you  next  see  that  pistol? 

A.  Thursday  morning. 

Q.  What  Thursday  morning  was  that?  Was  it  the  Thurs¬ 
day  following  the  Monday  or  several  Thursdays  afterward? 
A.  Thursday  following  the  Monday. 


534  Q.  At  what  hour  of  the  day  was  it? 

A.  About  8:20  or  8:15. 

Q.  Thursday  was  what  day  of  June? 

A.  The  6th. 

Q.  What  happened  on  Thursday,  the  6th  of  June,  in  Refer¬ 
ence  to  that  weapon? 

A.  Thursday,  the  6th  of  June,  about  that  time  I  was  going 
to  work.  He  handed  me  the  pistol  and  told  me  to  put  it  away. 
Q.  You  have  to  speak  a  little  louder.  He  what? 

A.  He  handed  me  the  pistol  and  told  me  to  put  it  away.] 

Q.  Handed  you  the  pistol? 

A.  Yes. 

Q.  Where  did  he  get  it  from  when  he  handed  it  to  you?i 
A.  I  didn’t  see. 

Q.  What  did  you  do  with  it  when  he  handed  it  to  you? 

A.  Put  it  in  a  drawer.  j 

Q.  Drawer  of  what? 

A.  Of  my  dresser. 

Q.  Then  what  happened? 

A.  He  told  me  not  to  put  it  there  and  I  took  it  out  and  jcar- 
ried  it  in  the  hall  closet. 

Q.  Did  you  carry  it  out  there  in  anything  or  by  itself? 

A.  In  a  towel. 

Mr.  Murray.  Will  you  mark  this  “Government’s  Exhibit 
15”? 

535  (A  towel  was  marked  “Government’s  Exhibit  No.  15” 
for  identification.) 

By  Mr.  Murray: 

Q.  I  show  you  a  towel  to  which  has  been  tied  a  tag  marked 
“Government  Exhibit  15.”  Is  that  the  towel  to  which  you  h^ve 
just  referred  in  your  testimony? 

A.  Yes. 

Q.  What  was  the  next  thing  that  happened  to  that  gun]  to 
your  knowledge? 

A.  The  next  thing  was  when  the  detectives  got  it. 

Q.  From  whom  did  they  get  it? 

A.  Me. 
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Q.  Where  was  it  when  they  got  it? 

A.  In  the  hall  closet. 

Q.  Was  it  in  the  same  place  or  a  different  one  from  where 
you  had  left  it  on  the  previous  Thursday? 

A.  The  same  place. 

Q.  When  was  it  that  they  got  it,  the  officers? 

A.  Either  Monday  or  Tuesday. 

Q.  Monday  or  Tuesday  after  the  Thursday  that  you  put  it 
there? 

A.  Yes. 

Q.  Do  you  remember  the  date  of  that  Monday  or  Tuesday? 
A.  No. 

Q.  Do  you  know  the  defendant  Wheeler? 

536  A.  Yes. 

Q.  How  long  have  you  known  him? 

A.  A  couple  of  months. 

Q.  A  couple  of  what? 

A.  Months. 

Q.  When  did  you  first  become  acquainted  with  Wheeler? 

A.  When  he  came  to  the  house. 

Q.  To  what  house? 

A.  My  house. 

Q.  What  address? 

A.  1334  Corcoran. 

Q.  Was  Patton  living  there  at  that  time? 

A.  Yes. 

Q.  When  Wheeler  came  to  Patton’s  house  there  and  yours, 
what  happened  then  between  them,  if  anything? 

A.  I  didn’t  notice. 

Q.  Did  you  leave  while  they  were  there? 

A.  Yes;  in  the  kitchen. 

Q.  The  two  of  them  were  in  the  kitchen? 

A.  No;  I  was  in  the  kitchen. 

Q.  Did  thev  leave  the  house  before  you  did? 

A.  No. 

Q.  Who  among  the  three  of  you  left  first? 

A.  I. 
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Q.  And  when  you  left  those  two  were  still  in  the 

537  house ;  is  that  right? 

A.  Yes. 

Q.  How  long  was  that  before  June  5,  or  was  it  on  June  5? 
A.  No;  it  was  before  June  5. 

Q.  How  long  before? 

A.  About  a  week  or  so. 

Q.  Had  you  actually  seen  Wheeler  before  that? 

A.  Yes;  I  seen  him  in  the  street.  ! 

Q.  Is  this  occasion  that  you  have  just  related  which  was 
before  June  5  the  only  time  that  you  ever  saw  Wheeler  a!nd 
Patton  together,  either  on  the  street  or  in  a  house? 

A.  Yes. 

Q.  How  long  before  June  5  was  it  that  you  saw  Wheeler 
and  Patton  together  in  that  house? 

A.  Together  in  the  house? 

Q.  Yes;  how  long  before  the  5th  of  June  was  that? 

A.  Oh,  I  don’t  know,  about  a  couple  of  weeks. 

Q.  Do  you  know  Patton’s  age? 

A.  No,  sir;  I  don’t. 

Q.  Do  you  know  his  birthday? 

A.  Birthday? 

Q.  Yes. 

A.  Yes. 

Q.  What  is  it? 

A.  June  5. 

538  Q.  Did  you  see  Patton  in  that  house  on  Corcoran 
Street  on  the  morning  of  June  5? 

A.  On  the  morning — yes. 

Q.  When  did  you  last  see  him  there  that  morning,  at  what 
hour? 

A.  About  8:10. 

Q.  Did  you  leave  the  house  or  did  he? 

A.  I  left. 

Q.  You  did? 

A.  Yes. 

Q.  Did  you  go  to  work?  .  | 

A.  Yes. 
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Q.  When  did  you  get  back  from  work? 

A.  Something  after  3. 

Q.  That  same  afternoon? 

A.  Yes. 

Q.  Had  you  heard  from  him  in  the  meantime  in  any  way? 
A.  No. 

Q.  Or  seen  him?  You  had  not  seen  him? 

A.  No. 

Q.  Where  were  you  working  at  that  time? 

A.  University  Drug  Store,  3746  10th  Street  Northeast. 

Q.  When  you  got  home  at  3  o’clock  that  afternoon,  was  Pat¬ 
ton  there? 

A.  Yes. 

539  Q.  How  long  did  he  stay  there,  from  then  on? 

•  A.  Practically  half  the  evening. 

Q.  What? 

A.  Half  the  evening. 

Q.  When  did  he  go  out? 

A.  Round  about  9. 

Q.  Did  you  see  him  come  back  that  evening? 

A.  Yes. 

Q.  WTien  did  he  come  back? 

A.  Around  about  11. 

Q.  And  he  stayed  there  the  rest  of  the  night;  is  that  right? 
A.  Yes. 

Q.  And  the  morning  after  that,  the  6th,  that  he  handed  you 
this  gun,  is  that  right? 

A.  Yes. 

Mr.  Murray.  That  is  the  end  of  the  direct  examination,  Your 
Honor. 

I  offer  in  evidence  the  automatic  pistol,  Government’s  Ex¬ 
hibit  10,  and  the  towel,  Government’s  Exhibit  15. 

The  Court.  They  may  be  admitted. 

(The  pistol  heretofore  marked  “Government's  Exhibit 
No.  10”  for  Identification  was  thereupon  received  in  evi¬ 
dence.) 
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Cross-examination  by  Mr.  Williams: 


Redirect  examination  by  Mr.  Murray: 

Q.  I  show  you  Government  Exhibit  13,  a  pair  of 
trousers.  Whose  are  they,  if  you  know? 

A.  Jesse  Patton’s. 

Q.  And  a  jacket  or  coat,  Government  Exhibit  12.  Whose  is 
that,  if  you  know? 

A.  Jesse’s. 

Mr.  Murray.  That  is  all.  Will  you  mark  this  “Government 
Exhibit  16”? 

(A  felt  hat  was  marked  “Government  Exhibit  No.  16”  for 
Identification.) 


By  Mr.  Murray: 

Q.  I  show  you  a  hat  to  which  has  been  tied  a  tag  marked 
Government  Exhibit  16.  Whose  hat  is  that,  if  you  kno\^? 

A.  Jesse’s. 

Q.  Did  he  have  any  other  hat  to  your  knowledge  on  Juhe  5, 
1946? 

A.  Yes. 

Q.  What? 

A.  Yes. 

Q.  How  many  others? 

A.  One.  He  has  two  hats. 

Q.  What  was  the  color  of  the  other  one? 

A.  Similar  to  that  color. 

Q.  Also  a  grey? 

A.  Yes. 

*  #  *  #  #  j 

547  Re-cross-examination  by  Mr.  Williams: 

Q.  You  stated  that  these  were  Patton’s  trousers  f 
A.  Yes. 

Q.  Did  you  take  them  to  the  cleaners  around  June  2? 

A.  I  don’t  recall. 

Q.  You  did  take  them  to  the  cleaners,  didn’t  you? 

A.  Yes;  I  did. 
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Q.  The  first  part  of  June? 

A.  Yes. 

Q.  And  it  was  prior  to  June  5,  wasn’t  it? 

A.  I  can’t  recall. 

Q.  I  mean  think  closely  if  you  can  help  me.  Let  me 

548  ask  you  this;  maybe  I  can  refresh  your  recollection. 
Didn’t  you  take  those  pants  to  the  cleaners  and  have 

them  cleaned  for  Patton’s  birthday? 

A.  Yes. 

Q.  And  you  took  them  there,  if  you  can  recall,  on  Tuesday 
night;  wasn’t  it? 

A.  Yes. 

Q.  And  you  couldn’t  get  them  out  in  time  for  his  birthday ; 
isn’t  that  correct? 

A.  They  was  put  in  special. 

Q.  I  beg  pardon? 

A.  Put  in  special. 

Q.  But  you  didn’t  get  them  out  before  Thursday? 

The  Court.  Ask  him  whether  he  did  or  not  but  don’t  put  an 
assumption  of  fact  into  the  question. 

Mr.  Williams.  I  am  leading  him,  Your  Honor. 

The  Court.  Ask  him  the  question. 

Mr.  Williams.  Yes,  Your  Honor. 

By  Mr.  Williams: 

Q.  Are  you  prepared  to  answer  the  question? 

A.  I  think  I  am. 

Q.  When  did  you  get  them  out? 

A.  I  can’t  recall  what  date. 

Q.  Was  it  after  the  5th? 

A.  I  don’t  think  it  was  after  the  5th. 

549  Q.  Was  it  on  the  5th  that  you  got  them  out  when 
you  came  home  that  afternoon? 

A.  I  don’t  think  I  got  them.  I  think  I  give  him  the  money 
to  get  them. 

Q.  What  cleaner’s  did  you  put  them  in? 

A.  Florida. 

Q.  Where  are  they  located? 

A.  Corner  of  14th  and  Florida. 


Q.  Northwest? 

A.  Northwest. 

Q.  Did  you  get  a  ticket  when  you  put  them  in? 

A.  Yes. 

Q.  Did  you  put  them  in  your  name  or  Patton’s  name? 
A.  No  name;  just  a  ticket. 

Q.  You  left  the  clothes  and  got  a  ticket? 

A.  Yes. 


Q.  Mr.  Laughlin  asked  you  were  you  in  the  drug  store  on 
June  5.  Are  you  positive  of  that? 

A.  I  am  positive  of  that. 

Q.  How  long  have  you  had  the  jacket  you  have  on  nolw? 

A.  I  had  it  a  little  over  a  year. 

Q.  A  little  over  a  year? 


A.  Yes. 

Q.  And  on  occasion  you  wear  Patton’s  clothes  and  he  wears 
your  clothes  or  did  prior  to  his  arrest.,  is  that  right? 
550  A.  Yes. 

Q.  Are  you  able  to  state  where  you  were  on  the  morn¬ 
ing  of  June  5  about  11  o’clock? 

A.  Yes. 

Q.  Where  were  you? 

A.  At  work. 

Q.  Where  was  that? 

A.  At  the  drug  store,  the  University  Drug. 

Q.  Did  you  have  a  mustache  on  June  5  as  you  have  now? 
A.  I  can’t  recall. 

Q.  Is  it  your  sworn  testimony  you  weren’t  in  that  drug  store 
on  June  5,  is  that  correct? 

A.  Yes. 

Mr.  Williams.  That  is  all. 


Redirect  examination  by  Mr.  Murray: 

Q.  How  long  have  you  worked  at  the  place  you  arei  now 
working? 

A.  A  little  over  a  year. 

Q.  Did  you  go  to  work  on  June  5? 

A.  Yes,  sir. 

Q.  On  June  6? 

A.  Yes,  sir. 
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Q.  Did  you  work  there  on  every  week-day  except  Sunday 
or  also  Sunday  or  what? 

551  A.  I  work  every  day  and  some  Sundays. 

Q.  You  say  you  got  the  ticket  for  the  cleaning  of  these 

trousers? 

A.  Yes,  sir. 

Q.  What  did  you  do  with  that  ticket? 

A-  I  carried  it. 

Q.  Did  you  ever  give  it  up? 

A.  I  don’t  know  whether  I  give  it  to  him. 

Q.  You  say  you  don’t  know  whether  you  gave  it  to  him  or 
kept  it? 

A.  Yes. 

Q.  Do  you  know  whether  you  got  those  trousers  out  of  the 
cleaner? 

A.  I  don’t  know  whether  I  got  them  or  he  got  them.  One 
of  us  got  them.  I  don’t  know  which. 

Q.  Did  he  get  them  on  the  4th  of  June,  Tuesday? 

A.  I  can’t  recall. 

Q.  When  were  they  left  there,  on  Tuesday? 

A.  I  don’t  know. 

Q.  Was  it  you  that  left  them? 

A.  Yes;  I  carried  the  clothes. 

Q.  What  day  was  it? 

A.  I  don’t  know. 

Q.  You  remember  that  Wednesday  was  June  5,  don’t  you? 
A.  Yes. 

552  Q.  That  was  his  birthday;  right? 

A.  Yes. 

Q.  Isn’t  it  true  that  you  took  them  there  to  have  them 
cleaned  for  his  birthday? 

A.  Yes. 

Q.  Did  he  ask  you  to  do  that? 

A.  Yes. 

Q.  When  did  you  take  them  to  have  them  cleaned? 

A.  Either  Monday  or  Tuesday. 

Q.  And  you  say  they  were  put  on  special? 

A.  Yes. 
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Q.  A  hurry  job ;  is  that  what  you  mean? 

A.  Yes. 

Q.  You  don’t  remember  whether  you  got  them  or  he  did?| 

A.  No;  I  don’t. 

Q.  And  you  don’t  remember  when  they  were  gotten  back? 
A.  No. 

Q.  Did  you  see  him  with  them  on  on  Wednesday  morning, 
June  5? 

A.  He  didn’t  have  them  on. 

Q.  Was  he  dressed  at  all  when  you  saw  him? 

A.  No. 

Q.  Where  was  he  when  you  last  saw  him? 

A.  In  bed. 

Q.  How  was  he  dressed  at  4  o’clock  that  afternoon 
553  when  you  saw  him? 

A.  I  don’t  recall. 

Q.  Was  he  dressed  in  these  trousers  or  differently? 

A.  I  couldn’t  exactly  say.  J 

Q.  Did  he  wear  this  suit — I  am  referring,  of  course,  to  the 
exhibits  that  were  shown  you,  Government’s  Exhibit  12  and 
the  other  one,  did  he  wear  that  suit  often  or  seldom? 

A.  Seldom. 

Mr.  Murray.  That  is  all. 

Mr.  Laughlin.  There  are  two  questions  following  that  re¬ 
redirect. 

***** 

561  Richard  J.  Felber  was  called  as  a  witness  for  and 
on  behalf  of  the  United  States  and,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Murray  : 

Q.  Mr.  Felber,  your  full  name  is  Richard  J.  Felber? 

A.  That  is  right. 

The  Court.  How  do  you  spell  the  last  name? 

Mr.  Murray.  F-e-l-b-e-r. 

Mr.  Laughlin.  And  you  first  name  is  Richard,  isn’t  it? 

Mr.  Murray.  Richard  J.  Felber. 
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By  Mr.  Murray: 

Q.  You  are  a  member  of  the  Police  Department? 

A.  I  am. 

The  Court.  Please  talk  into  the  microphone,  that  is 

562  what  it  is  there  for. 

By  Mr.  Murray: 

Q.  How  long  have  you  been  such,  sir? 

A.  17  years. 

Q.  Are  you  now  attached  to  the  Homicide  Squad? 

A.  Yes,  sir;  I  am. 

Q.  How  long  have  you  been  attached  to  that  squad? 

A.  Approximately  six  years. 

Q.  Is  Walter  D.  Parry  also  a  member  of  that  squad? 

A.  Yes,  sir;  he  is. 

Q.  On  a  certain  date  in  June  did  you  see  the  defendant  Pat¬ 
ton  here? 

A.  Yes,  sir;  I  did. 

Q.  What  date  and  what  hour? 

A.  At  about  3  a.  m.  on  Jun’  9, 1946. 

The  Court.  What  is  the  date? 

The  Witness.  June  9. 

Mr.  Murray.  Speak  into  that  instrument,  please. 

The  Court.  I  cannot  hear  you. 

The  Witness.  About  3  a.  m.,  June  9, 1946. 

By  Mr.  Murray: 

Q.  Where  did  you  take  him? 

A.  To  No.  1  Precinct. 

Q.  Was  that  done,  was  that  arrest  made  by  you  on  your 
own  initiative,  or  at  the  request  of  anyone  else? 

563  A.  It  was  made  on  information  furnished  me  by 
Sergeant  Perry. 

Mr.  Murray.  That  is  all  I  have  to  ask  of  this  witness. 

Mr.  Laughlin.  I  have  no  questions  of  Mr.  Felber,  Your 
Honor. 

The  Court.  Any  cross-examination,  Mr.  Williams? 

Mr.  Williams.  Yes. 


* 


* 
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Walter  D.  Perry  was  called  as  a  witness  for  and  on  behalf 
of  the  United  States  and,  having  been  first  duly  sworn, 

564  was  examined  and  testified  as  follows : 

Direct  examination  by  Mr.  Murray: 

Q.  Sergeant  Parry,  your  full  name  is  Walter  D.  Parry? 

A.  That  is  correct. 

The  Court.  What  is  your  full  name? 

The  Witness.  Walter  D.  Perry. 

The  Court.  Talk  into  the  microphone,  please;  that  is  what 
it  is  there  for.  i 

Mr.  Murray.  Pull  it  close  to  you,  and  you  yourself  lean 
forward  so  that  you  will  be  near  it. 

By  Mr.  Murray: 

Q.  Are  you  a  member  of  the  Homicide  Squad?  ! 

A.  Yes;  I  am. 

Q.  How  long  have  you  been,  sir? 

A.  A  little  over  five  years. 

Q.  You  have  been  a  member  of  the  Police  Department  for 
how  long?  •  I 

A.  17  years. 

Q.  Did  you  cause  the  defendant  Patton  to  be  arrested^ 

A.  Yes,  sir.  j 

Q.  Going  back  before  that,  when  did  you  get  connected  with 
the  case  now  being  tried? 

A.  I  was  assigned  to  this  case  about  7  o’clock  in  the  ajfter- 
noon  of  June  5th,  by  Lieutenant  Flaherty. 

565  Q.  Did  you  go  to  the  scene  of  the  shooting? 

A.  No,  I  didn’t  at  the  time  of  the  shooting;  I  Jater 
visited  the  scene. 

Q.  When  did  you  go  to  the  scene  for  the  first  time? 

A.  I  could  not  say  definitely,  it  was  several  days  after  the 
shooting. 

Q.  All  right,  sir.  Now,  when  did  you  first  see  the  defend¬ 
ant  Patton? 

A.  Sunday  morning  on  June  9. 

Q.  Where  did  you  see  him,  Mr.  Parry? 

A.  At  Police  Headquarters. 

737770 — 47 - 11  ' 
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Q.  At  that  time  did  you  have  a  conversation  with  him  re¬ 
garding  the  present  case  now  being  tried? 

A.  No,  sir;  I  did  not. 

Q.  Do  you  mind  repeating  the  time  of  the  day  that  you  saw 
him? 

A.  I  saw  him  shortly  after  noon  sometime  on  Sunday,  June 
the  9th. 

Q.  At  headquarters? 

A.  Yes,  sir. 

Q.  For  how  long  a  period  did  you  see  him  at  that  time? 

A.  Approximately  twenty  minutes  or  half  an  hour. 

Q.  What  happened  at  the  end  of  that  period? 

A.  He  was  sent  back  to  the  precinct. 

Q.  What  precinct  was  it? 

566  A.  No.  1, 1  believe. 

Q.  When  did  you  again  see  him? 

A.  I  again  saw  Patton  about  7  o’clock  the  following  day, 
June  10th. 

Q.  That  would  be  Monday? 

A.  Monday. 

Q.  June  10, 1946? 

A.  Correct. 

Q.  Where  did  you  see  him  then? 

A.  At  Police  Headquarters. 

Q.  And  what  hour  was  that? 

A.  About  7  in  the  afternoon. 

Q.  Now,  interrupting  the  narrative  at  this  point,  Wheeler 
had  not  yet  been  arrested,  is  that  correct? 

A.  No;  he  had  not. 

Q.  When  was  he  arrested  with  reference  to  Monday  the  10th? 

A.  Wheeler  was  arrested  about  4:30  a.  m.  on  Thursday 
morning  June  the  12th. 

Q.  WTiich  was  the  Thursday  following  the  Monday  you  are 
talking  about? 

A.  That  is  correct. 

Q.  All  right.  Now,  we  go  back  to  your  seeing  the  defendant 
Patton  on  Monday,  June  10th,  upon  that  occasion  did  you 
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question  him  regarding  the  crime  for  which  he!  and 

567  Wheeler  are  now  being  tried? 

A.  Yes;  I  did. 

7  | 

Q.  At  what  hour  did  that  questioning  of  him  begin? 

A.  About  7  in  the  afternoon,  or  7:30. 

Q.  Where  did  it  take  place? 

A.  At  Police  Headquarters. 

Q.  Who  were  present  at  the  time? 

A.  Sergeant  Huffman,  Bonacorssy  and  Hunt. 

Q.  So  that  there  were  altogether  five  persons,  the  three!  you 

have  just  named,  yourself  and  Patton;  is  that  correct?  j 

A.  That  is  correct. 

Q.  Who  questioned  Patton? 

.  A.  I  did. 

Q.  Did  others  in  the  group  also  or  not? 

A.  No,  sir;  I  did  the  questioning. 

Q.  How  long  did  that  particular  conference  or  questioning 
last? 

A.  Twenty  minutes  or  half  an  hour. 

Q.  What  was  that  conversation? 

Mr.  Williams.  I  object,  if  Your  Honor  please. 

The  Court.  Will  counsel  come  to  the  bench? 

(Thereupon,  counsel  approached  the  bench  and  the  follow¬ 
ing  proceedings  were  had  out  of  the  hearing  of  the  jur|y: ) 

568  The  Court.  Mr.  Williams,  what  is  the  groundi  of 
your  objection? 

Mr.  Williams.  The  grounds  of  my  objection,  Your  Hopor, 
I  don’t  think  any  evidence  of  any  conversation  or  anything 
else  should  be  admitted  at  this  time  since  the  man  was  pot 
reasonably  arraigned.  He  was  arrested  on  Sunday  and  tjhis 
conversation  took  place  Monday  night. 

The  Court.  I  observed  that.  Why  wasn’t  he  arraigned  ! on 
Monday  morning? 

Mr.  Murray.  He  was  not  questioned  at  all  regarding  the 
crime  until  the  day  after  the  arrest.  The  reason  was  that  4he 
officers  were  making  certain  investigations. 

The  Court.  Well,  that  may  be.  He  was  arrested  early  in 
the  morning  of  June  9th,  which  was  Sunday. 
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*  Mr.  Murray.  That  is  correct. 

The  Court.  Three  o’clock  Sunday  morning,  and  I  believe 
he  should  have  been  brought  to  Court  Monday  morning  for 
arraignment. 

Mr.  Murray.  I  think  it  would  have  been  possible — entirely 
possible. 

The  Court.  I  beg  your  pardon. 

Mr.  Murray.  I  admit  it  would  have  been  possible  for  them 
to  have  taken  him  to  court  on  Monday,  or  before  a  Commis¬ 
sioner,  I  mean. 

The  Court.  Either  the  Commissioner  or  a  commit- 

569  ting  magistrate.  I  think  there  was  a  violation  of  law, 
perhaps,  in  view  of  the  fact  that  he  was  not  brought 

before  the  magistrate  on  Monday  morning,  as  he  should  have 
been.  Now,  under  the  rule — Rule  5,  a  person  who  is  under 
arrest  must  be  brought  before  the  nearest  available  committing 
magistrate  without  unnecessary  delay. 

It  seems  to  me  that  you  would  have  been  authorized  to  hold 
him  until  Monday  morning,  but  he  should  have  been  arraigned 
Monday  morning,  but  I  have  another — I  am  still  going  to  over¬ 
rule  the  objection — even  though,  I  think,  it  was  a  violation 
of  the  strict  rules  of  law  for  the  officers  not  to  have  arraigned 
him  Monday  morning — I  presume  you  have  in  mind  the 
McNabb  case. 

Mr.  Williams.  Yes,  Your  Honor. 

The  Court.  My  view  of  the  law  is  that  the  McNabb  case 
was  modified  by  the  Supreme  Court  in,  I  think — in  fact,  I 
think  it  was  overruled,  but  let’s  say  that  it  was  modified  by  the 
Mitchell  case,  because  in  the  Mitchell  case,  and  that  was  as 
the  full  Court  indicated  in  effect — I  am  paraphrasing,  not  quot¬ 
ing — that  what  they  meant  to  say  in  the  McNabb  case  was 
that  delay  in  arraignment  was  not  alone  in  itself  a  ground 
for  excluding  a  confession,  but  the  delay  must  be  accompanied 
by  some  aggravating  circumstance. 

There  is  no  suggestion  here  so  far  of  any  aggravating  cir¬ 
cumstance,  so  consequently  the  objection  made  on  the 

570  ground  which  you  have  stated  I  shall  overrule. 

Mr.  Williams.  Well,  further,  Your  Honor,  I  am  also 
relying  on  the  new  rules.  The  new  rules,  I  am  sure,  must 
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have  had  under  consideration  at  that  time  the  decision  in  j  the 
McNabb  and  Mitchell  cases. 

The  Court.  The  new  rules  do  not  require  exclusion  of  Evi¬ 
dence  for  failure  to  arraign  a  prisoner  within  the  time  pre¬ 
scribed  by  law.  The  rules  do  prescribe  the  time  within  which 
arraignment  should  take  place,  and  that  ordinarily  unless 
there  was  some  unusual  circumstances,  which  are  not  shown 
here,  arraignment  should  have  taken  place  Monday  morning. 

I  want  to  make  my  position  on  that  clear;  I  also  want|  to 
make  clear  my  view  of  the  law.  As  I  understand  the  Mitchell 
case,  delay  in  arraignment,  even  though  it  may  be  a  viola¬ 
tion  of  law  is  not,  standing  alone,  a  ground  for  the  exclusion 
of  a  confession,  unless  accompanied  by  some  aggravating 
circumstances. 

Mr.  Williams.  Have  you  considered  that  he  was  shifted 
from  place  to  place  so  that  he  had  no  opportunity  to  get  in 
touch  with  counsel? 

The  Court.  Just  a  minute,  I  have  ruled  on  the  first  objec¬ 
tion,  have  you  any  other  objection? 

Mr.  Williams.  Well,  my  first  objection,  as  I  said,  was  that 
he  was  not  immediately  arraigned. 

571  The  Court.  I  have  overruled  that. 

Mr.  Williams.  My  second  objection  would  be  he  had 
no  opportunity  to  consult  counsel  while  they  were  hoJdirlg 
him  pending  arraignment. 

The  Court.  That  objection  is  also  overruled. 

Have  you  any  other  objection? 

Mr.  Williams.  I  also  object  to  the  fact  that  he  was  hauled 
around  from  precinct  to  headquarters  and  various  station 
houses  and  intimidated  prior  to  this  conversation. 

The  Court.  As  to  that  I  will  take  testimony,  because  if  the 
defendant  was  beaten  or  intimidated  then  it  will,  of  course, 
be  excluded,  but  I  will  take  testimony  for  that  purpose,  and 
I  will  exclude  the  jury. 

Mr.  Laughlin.  Your  Honor,  before  you  do  that,  of  coursej, 
the  McNabb  and  Mitchell  cases,  the  Mitchell  case - 

The  Court.  I  am  aware  of  that. 

Mr.  Laughlin.  Now,  it  is  my  view  of  that  case,  Mitchell 
was  arrested,  according  to  the  police  officers,  and  he  volun-} 
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tarily  made  all  kind  of  statements  for  about  an  hour  or  an 
hour  and  a  half,  then  he  was  not  arraigned  until  about  a  week 
later,  and  they  said  that  was  not  a  fair  trial.  In  other  words, 
he  voluntarily  consented  to  search.  I  think  Your  Honor  is 
familiar  with  the  case. 

The  Court.  I  have  studied  those  two  cases  very  thoroughly, 
and  from  the  statements  in  the  Mitchell  case — I  get 

572  the  point  to  which  you  are  referring. 

Mr.  Laughlin.  Just  in  passing,  let  me  say  this,  what 
do  they  have  the  rule  on  the  book  for - 

The  Court.  Well,  there  is  nothing  in  the  book  which  says 
that  a  confession  obtained  during  the  delay  period  shall  be 
inadmissible.  There  is  no  sequitur  there.  I  suppose  the  police 
officer  is  subject  to  administrative  discipline  for  not  obeying 
the  rule  of  law,  conceivably  he  might  be  liable  in  a  civil  action 
for  damages,  especially  in  a  case  in  which  the  defendant  was 
afterwards  released. 

Mr.  Laughlin.  Of  course,  the  rule  has  the  effect  of  law. 

The  Court.  Yes,  sir;  but  the  rule  does  not  attach  the  penalty 
of  excluding  the  confession  for  its  violation. 

Mr.  Laughlin.  Your  Honor  knows  that  I  am  a  firm  be¬ 
liever  in  observance  of  law. 

The  Court..  I  am  too.  but  the  penalty  of  excluding  the 
confession  is  not  provided  by  the  law. 

Mr.  Laughlin.  The  Mitchell  and  McNabb  cases  were  very 
interesting  cases.  I  take  it  that  the  rule  was  a  result  of  those 
cases. 

The  Court.  In  part,  and  I  might  state,  in  view  of  the  fact 
that  this  is  outside  of  the  hearing  of  the  jury,  that  the  Ad¬ 
visory  Committee  had  before  it  the  suggestion  of  attaching 
the  penalty  of  excluding  the  confession,  but  under  the 

573  peculiar  circumstances  they  voted  that  down. 

Mr.  Murray.  The  statutes  do  not  provide  such  a 

penalty. 

The  Court.  The  statute  does  not  attach  that  penalty. 

In  view  of  the  last  objection  I  will  take  testimony  and  I 
shall  exclude  the  jury. 
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(Thereupon,  counsel  resumed  their  places  at  the  trial  table 
and  the  following  proceedings  were  had  in  open  court:) 

The  Court.  The  Court  will  exclude  the  jury  during  the 
matter  which  we  shall  now  proceed  to  hear;  the  jury  will 
retire  from  the  courtroom. 

(Thereupon,  the  jury  retired  from  the  courtroom.) 

The  Court.  The  jury  having  retired,  the  Court  will  take 
preliminary  testimony  on  the  objection  raised  by  counsel  jhat 
the  statement  made  by  the  defendant  Patton  to  the  witness 
was  secured  by  intimidation — I  think  that  was  the  word  used 
by  counsel. 

Mr.  Williams.  Yes,  Your  Honor. 

By  Mr.  Murray  : 

Q.  Mr.  Perry,  this  defendant,  Patton,  was  arrested  on  the 
early  morning  of  Sunday,  June  9,  right? 

A.  Right. 

Q.  Where  was  he  first  taken? 

A.  One  of  the  precincts,  I  think  it  was  No.  lj;  I 
574  am  not  positive  of  that. 

Q.  And  if  Your  Honor  does  not  mind  my  going  oyer, 
just  repeating  some  of  the  testimony,  in  order  to  get  this 
right - 

When  did  you  personally  first  see  the  defendant  Patton? 

A.  About  noon  Sunday,  the  same  day  of  the  arrest. 

Q.  Where,  according  to  your  information,  had  he  been  dur¬ 
ing  the  interim,  at  the  same  precinct? 

A.  At  the  precinct;  yes. 

Q.  Did  you  see  him  at  headquarters? 

A.  Yes. 

Q.  In  other  words,  he  was  brought  over  there  and  you  s^w 
him  about  noon  Sunday,  is  that  your  testimony? 

A.  That  is  correct. 

Q.  Now,  how  long  were  you  and  the  others  in  his  presence 
before  he  was  first  questioned  about  the  case  on  the  evening 
of  the  7th - 

Mr.  Williams:  Just  a  minute. 
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Q.  When  you  saw  him  at  any  of  the  times  that  you  did  see 
him  before  and  including  the  evening  of  Monday,  June  10th, 
did  he  make  any  complaint  in  your  hearing  to  you  of  being 
beaten  or  about  the  way  that  he  had  been  treated? 

A.  No;  he  didn’t. 

578  Q.  Did  he  ask  for  anything  in  the  way  of  food  or 
drink  or  smokes,  or  anything  of  that  kind? 

A.  No;  he  didn’t.  The  first  time  he  asked  for  anything  was 
on  Monday  afternoon  that  we  had  him  at  Police  Headquarters, 
and  I  was  preparing  to  question  him  at  that  time,  and  I  went 
out  myself  and  bought  his  dinner. 

Q.  Bought  him  what? 

A.  His  dinner. 

Q.  His  dinner.  Now,  when  was  that,  as  to  the  hour? 

A.  It  was  Monday  afternoon  sometime  around  7  o’clock. 

Q.  Was  it  before  you  questioned  him  about  the  case  or 
afterwards? 

A.  I  believe  it  was  right  after  I  questioned  him,  before  I 
later  took  a  statement  from  him. 

Q.  When  was  a  written  statement — a  written  statement  was 
taken  from  him  later,  I  believe? 

A.  Yes;  it  was. 

Q.  At  what  hour  was  that,  approximately? 

A.  Well,  it  followed  the  questioning  that  same  Monday  af¬ 
ternoon,  I  could  not  say  just  the  time  we  started  the  written 
statement. 

The  Court.  You  mean  the  evening,  I  suppose. 

The  Witness.  Yes,  the  evening. 

By  Mr.  Murray: 

Q.  You  mean  7  p.  m.  and  later  of  Monday,  June  10th? 

579  A.  That  is  true. 

Q.  Now,  before  Patton  made  any  statement  regard¬ 
ing  his  part  in  this  crime,  what  did  you  say  to  him — I  am 
speaking  now  immediately  before  he  said  anything  at  all,  what 
was  the  last  thing  you  said  to  him  before  he  responded  telling 
you  what  he  had  done? 

A.  I  had  him  sit  down  and  I  introduced  myself  and  Sergeant 
Huffman,  Hunt  and  Bonacorssy,  and  I  told  him  that  I  had  in- 
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formation  to  the  effect  that  I  believed  he  was  implicated  in[  the 
holdup  and  shooting  at  1786  Florida  Avenue  on  June  5tfc|. 

At  that  point  he  asked  me  if  he  could  ask  me  a  question  and 
I  told  him  he  could.  He  asked  me  this : 

He  said,  “if  a  person  goes  into  a  place  and  holds  it  up, [but 
is  not  the  man  that  pulled  the  trigger,  does  that  make  him 
just  as  guilty  as  the  one  that  does  the  shooting?” 

I  told  him  that  I  didn’t  feel  that  I  could  answer  that  ques¬ 
tion,  that  it  would  have  to  be — that  would  be  a  question  that 
the  court  would  have  to  decide.  Then  he  said,  “Well,  I  yras 
there,  but  I  didn’t” - 

Q.  We  won’t  go  into  the  contents  of  his  statement  at  this 
time,  but  he  then  did  make  a  statement  involving  himself  as 
the  guilty  person  in  the  crime? 

A.  That  is  right. 

Mr  Murray.  That  is  all  I  have  of  this  witness  at 
580  the  present  time. 


Cross-examination  by  Mr.  Williams: 

Q.  Sergeant  Perry,  you  are  on  the  Homicide  Squad  five 
years? 

A.  Yes,  sir. 

Q.  You  said  that  you  saw  Patton  on  the  first  occasion  Sun¬ 
day  noon? 

A.  Yes. 

Q.  That  was  across  the  street  at  headquarters? 

A.  Yes. 

Q.  Now,  for  what  purpose  did  you  have  him  brought  oyer 
there  Sunday  morning — Sunday  noon,  rather? 

A.  Well,  I  had  him  brought  over  for  questioning.  HoweVer, 
in  the  meantime,  we  had  another  suspect  which  had  been  picked 
up  Sunday  morning  after  midnight.  After  he  arrived  at  head¬ 
quarters  we  had  him  in  the  lineup  for  the  purpose  of  having 
this  other  suspect  possibly  identify  him,  a  man  by  the  name  of 
Hawkins.  Additional  information  was  received  that  preventjed 
me  from  questioning  him  that  day. 
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594  Mr.  Murray.  No,  Your  Honor. 

Your  Honor,  I  may  say  that  our  evidence  will  be  along 
the  same  line.  If  counsel  wishes  to  cross-examine  the  other 
witness,  I  will  call  him  in. 

Mr.  Williams.  Certainly,  I  would  like  to  cross-examine 
each  one  of  the  officers  who  were  there,  and  if  Your  Honor 
please,  let  us  hear  from  the  defendant. 

The  Court.  I  will  hear  from  the  defendant  if  you  wish  to 
put  him  on  the  stand,  of  course. 

Mr.  Williams.  Just  for  the  purpose  of  this  inquiry. 

The  Court.  Yes;  I  understand.  It  will  only  be  for  the  pur¬ 
pose  of  this  preliminary  inquiry. 

Mr.  Williams.  Since  the  Government  is  putting  their  wit¬ 
nesses  on  the  stand,  I  think  at  this  time  I  would  like  to  cross- 
examine  the  other  officers  who  were  there. 

595  The  Court.  Well,  I  have  no  right  to  direct  any  party 
to  call  any  witness. 

Mr.  Williams.  No;  but  will  the  Court  call  the  witnesses  and 
let  me  interrogate  them? 

Mr.  Murray.  Your  Honor,  my  desire  is  to  prevent  an  ex¬ 
tended  examination  of  a  string  of  witnesses.  Now,  if  Mr.  Wil¬ 
liams,  if  there  is  anything  he  expects  to  show  by  any  testimony, 
including  Patton’s,  that  he  was  struck,  I  will  bring  them  in - 

(At  this  point  the  defendant  Patton  jumped  up  and  said: 
“All  of  them  struck  me.  Don’t  stand  up  there  and  lie.”) 

(Mr.  Williams  tries  to  quiet  the  defendant  Patton.) 

Mr.  Williams.  Take  the  stand — let  him  take  the  stand, 
Your  Honor,  and  then,  if  Mr.  Murray  wants  to  rebut  it,  very 
well. 

The  Court.  Call  him  as  a  witness. 

Mr.  Williams.  My  only  purpose,  Your  Honor,  was  to  get 
his  testimony  together. 

The  Court.  Mr.  Williams,  I  may  make  this  statement  while 
the  jury  is  not  here;  unless  your  client  controls  himself,  I  shall 
have  to  have  him  handcuffed. 

Mr.  Williams.  Your  Honor,  I  will  have  him  restrain  him¬ 
self.  I  can  understand  the  emotion  which  impels  him  to  say 
what  he  did. 

596  Patton,  take  the  stand. 
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Thereupon  Jesse  James  Patton,  one  of  the  defendants, 
was  called  as  a  witness  for  and  in  his  own  behalf,  and,  hav¬ 
ing  been  first  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows:  (in  the  absence  of  the  jury) 

Direct  examination  by  Mr.  Williams: 

Q.  State  your  full  name. 

A.  Jesse  James  Patton. 

Q.  Now,  Patton,  I  am  only  directing  your  attention  nowj  to 
June  9th  and  June  10th,  at  which  time  you  were  in  the  presence 
of  certain  officers  who  questioned  you  about  this  offenjse. 
Now,  when  were  you  arrested? 

A.  June  9th,  three  o’clock  in  the  morning. 

Q.  Where  were  you  at  that  time? 

A.  At  home. 

Q.  Who  arrested  you? 

A.  The  first  officer  who  came  in. 

Mr.  Williams.  For  the  record,  he  is  referring  to  Felber,  Your 
Honor,  Detective  Felber. 

The  Witness.  Yes. 

By  Mr.  Williams: 

Q.  Now,  did  he  have  any  conversation  with  you  when  Jie 
arrested  you? 

597  A.  He  did. 

Q.  What  conversation  did  he  have  with  you  at  that 

time? 

A.  He  came  to  my  home  and  he  brought  my  picture  and 
Wheeler’s  and  asked  me  if  I  knew  him  and  I  told  him  no,|  I 
didn’t,  and  he  asked  me  where  was  the  gun,  and  I  told  him!  I 
had  no  gun,  and  he  beat  me - 

The  Court.  Mr.  Williams,  you  repeat  what  the  witness  saijd. 

Mr.  Williams.  He  said  he  came  to  the  house  and  showed 
him  the  pictures  of  himself  and  Wheeler  and  he  asked  him  jif 
he  knew  them  and  he  told  him  no,  and  he  struck  him  and  then 
he  said  where  is  that  gun  and  I  said  I  had  no  gun  and  lie 
said - 

The  Witness.  He  asked  me  if  he  could  search  the  house  aqd 
I  told  him  yes. 
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Mr.  Williams.  And  he  asked  me  could  he  search  the  house 
and  I  told  him  yes. 

The  Witness.  He  searched  the  house  and  he  asked  me 
where  the  gun  was  and  he  hit  me  over  the  head  and  another 

officer - 

By  Mr.  Williams: 

Q.  Do  you  know  who  the  other  officer  was? 

A.  No;  I  don’t. 

Q.  Do  you  see  him  in  Court? 

598  A.  I  have  not,  he  took  me  down  to  No.  1  and  put  me 
in  a  cell  and  then  he  came  back  and  he  got  me  and  took 

me  down,  then  he  carried  me  upstairs  to  No.  2. 

Q.  The  officer,  Officer  Felber,  that  put  you  in  No.  1  Pre¬ 
cinct,  carried  you  upstairs  out  of  the  cell? 

A.  Yes. 

Q.  Was  anyone  else  present  with  these  two  officers,  that  is 
upstairs? 

A.  Police,  plainclothes  police,  and  uniformed  police  came 
upstairs,  and  called  me  a  nigger  and  hit  me. 

Q.  Did  you  know  who  he  was? 

A.  I  didn’t. 

Q.  Did  you  make  any  outcry  at  that  time? 

A.  Yes,  when  he  hit  me. 

Q.  Where  did  he  hit  you? 

A.  He  struck  me  in  my  side. 

Q.  Which  side? 

A.  On  my  right  side. 

Q.  What  did  he  hit  you  with? 

A.  He  hit  me,  and  the  other  police  he  kicked  me  and  told  me 
we  ain’t  got  no  business  killing  white  folks. 

Q.  This  happened  when? 

A.  June  9th. 

Q.  How  long  were  you  up  there  then? 

A.  I  stayed  up  there  at  least  half  an  hour  or  more. 

599  Q.  And  what  took  place  during  that  half  hour? 

A.  They  went  out  and  took  me  upstairs. 

Q.  Did  they  ask  you  any  questions? 

A.  They  asked  me  where  was  Wheeler,  and  I  told  them  I 
didn’t  know  Wheeler. 
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Q.  Did  you  say  they  kicked  you  many  times? 

A.  I  could  not  count  them,  they  knocked  me  out  once. 

Q.  They  knocked  you  out  once? 

A.  Yes. 

Q.  Where  did  you  find  yourself  when  you  came  to? 

A.  In  my  cell. 

Q.  Do  you  know  how  you  got  down  to  your  cell?*- 
A.  I  don’t. 

Q.  Was  anyone  else  in  the  cell  with  you? 

A.  There  was  no  one,  and  when  I  came  to  I  was  lying  in 
the  cot  in  there,  an  iron  cot,  or  bed. 

Q.  Did  you  make  any  protest  to  any  person? 

A.  I  asked  them  why  they  had  me  locked  up  and  they  told 
me  they  had  me  locked  up  for  bad  checks. 

Q.  Who  told  you  that? 

A.  That  man  who  was  out  here. 

Q.  Which  one  is  he? 

A.  The  last  one,  whatever  his  name  is. 

Q.  Do  you  mean  the  last  officer  on  the  stand? 

A.  The  first  one.  * 

600  Q.  Detective  Felber? 

A.  That  is  right. 

Q.  He  told  you  he  had  you  locked  up  for  bad  checks?  i 
A.  Yes.  | 

Q.  Did  you  see  anybody  else  that  Sunday  night? 

A.  I  didn’t  until  12  o’clock  the  next  day. 

Q.  Twelve  o’clock  on  Monday? 

A.  On  Sunday. 

Q.  On  Sunday? 

A.  That  is  right. 

Q.  You  were  arrested  at  3  o’clock  Sunday  morning,  is  that 
correct? 

A.  Yes.  i  ' 

Q.  Who  did  you  see? 

A.  I  saw  Perry,  Bonacorssy  and  Hunt,  or  whatever  his  name 
is.  .  '  ! 

Q.  Where  did  you  see  them? 

A.  At  police  headquarters.  j 
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Q.  Do  you  recall  what  time  that  was? 

A.  Around  about  one  o’clock. 

Q.  Where  were  you  at  that  time? 

A.  In  the  bullpen. 

Q.  Was  there  anyone  else  in  the  bullpen  while  you  were 
there? 

A.  About  12  of  us. 

601  Q.  Did  the  officers  come  inside  the  bullpen  and  talk 
to  you? 

A.  Perry  did. 

Q.  What  did  he  say  to  you  at  that  time? 

A.  He  came  to  me  and  told  me  to  line  up  in  the  robbery  squad, 
I  lined  up  in  the  robbery  squad  and  he  picked  out  a  fellow  next 
to  me  and  told  me  to  sit  down,  then  he  came  back  after  that 

and  carried  me  down  to - 

Q.  Who  was  in  the  room  with  you? 

A.  Perry,  Bonacorssy  and  Hunt. 

Q.  Did  you  have  any  conversation  with  either  one? 

A.  Yes;  he  asked  me  about  Wheeler. 

Q.  Who  asked  you  about  Wheeler? 

A.  Perry. 

Q.  What  did  he  say? 

A.  He  asked  me  did  I  know  Wheeler  and  I  told  him  I  didn’t 
know  him,  I  knew  one  Wheeler,  but  he  was  in  Lorton. 

Q.  What  happened  then,  if  anything? 

A.  That  man  Bonacorssy,  he  hit  me  and  told  me  I  was  a 
damned  liar. 

Q.  Bonacorssy  hit  you  and  told  you  you  were  a  damned 
liar.  Where  did  he  hit  you? 

A.  He  hit  me  in  the  leg. 

Q.  What  did  he  hit  you  with? 

A.  With  his  hand. 

602  Q.  Did  you  make  any  outcry? 

A.  Yes. 

Q.  Was  Sergeant  Perry  present  at  the  time? 

A.  Yes. 

Q.  Did  he  say  anything? 

A.  No. 
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Q.  Did  he  look  at  you,  if  you  know? 

A.  Yes,  he  was  right  there,  standing  right  by  me. 

Q.  Who  made  the  next  move,  if  anyone? 

A.  I  don’t  know  which  one. 

Q.  What  happened  after  that? 

A.  They  carried  me  back  to  No.  1  and  I  stayed  there  aU  • 
night. 

Q.  They  kept  you  where? 

A.  Kept  me  up  there  until  four  o’clock  that  evening. 

Q.  At  headquarters? 

A.  Headquarters. 

Q.  You  know  where  headquarters  is,  don’t  you? 

A.  Yes,  across  the  street. 

Q.  They  took  you  back  to  No.  1  at  four  o’clock? 

A.  Yes. 

Q.  What  happened  then,  if  anything? 

A.  I  stayed  there  all  night  until  Monday  morning,  and 
Monday  morning  about  seven  o’clock  I  was  taken  to  No.  9. 

Q.  You  went  to  headquarters  at  7  o’clock  Monday 
603  morning;  did  you  see  anybody  there  during  the  day? 

A.  I  didn’t  see  nobody  until  that  evening. 

Q.  What  time  that  evening? 

A.  I  don’t  know  what  time  it  was,  it  was  dark. 

Q.  Who  did  you  see  at  that  time? 

A.  I  saw  Perry,  Bonacorssy  and  Hunt. 

Q.  Sergeants  Perry,  Bonacorssy  and  Hunt? 

A.  And  Huffman. 

Q.  Did  you  have  any  conversation  with  any  or  all  of  them 
at  that  time? 

A.  Yes;  they  asked  me  if  I  knew  Wheeler  and  I  told  them  no 
and  they  told  me  they  were  going  to — they  showed  me  a  picjture 
and  knocked  me  around - 

Q.  Just  a  minute,  you  said  they  showed  you  a  picture,  and 
then  hit  you,  where  did  that  happen? 

A.  That  happened  in  the  homicide  room. 

Q.  That  happened  in  the  homicide  room.  Did  you  see  any 
of  the  officers  present  there  at  that  time? 

A.  I  seed  all  of  them  in  there. 
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Q.  Did  anyone  say  anything  or  do  anything  to  you? 

A.  Nobody  did  nothing,  they  walked  out  and  someone  said 
he  was  going  to  send  out  and  have  Howard  brought  back. 

Qw  Who  was  Howard? 

A.  The  boy  you  had  on  the  stand. 

Q.  Howard  Wright? 

604  A.  Yes. 

Q.  They  brought  him  back  to  the  homicide  room? 

A.  That  is  right,  they  asked  him  about  the  gun  I  had  and  I 
told  them  I  didn’t  have  no  gun,  and  then  they  carried  me  around 
to  the  automobile  place  and  took  the  rubber  hose  on  me. 

Q.  Who  took  the  rubber  hose? 

A.  Bonacorssy. 

Q.  Where  did  he  hit  you? 

A.  Hit  me  here  (indicating  neck). 

Q.  Did  anybody  else  hit  you? 

A.  Perry. 

Q.  Where  did  he  hit  you? 

A.  He  hit  me  on  the  side  of  the  face. 

Q.  Did  anybody  else  hit  you?* 

A.  I  don’t  know,  I  didn’t  have  time  to  look,  I  was  not  looking 
at  him  while  they  hit  me. 

Q.  Why  did  they  hit  you,  do  you  know? 

A.  Because  I  could  not  tell  them  whether  I  was  up  to  Bern¬ 
stein’s  drug  store  or  not. 

Q.  How  long  did  you  remain  there  at  headquarters? 

A.  I  remained  there  until  12  o’clock  or  12:30  or  1  o’clock 
that  night. 

Q.  Now,  do  you  recall  signing  a  statement  up  there? 

A.  I  do. 

605  Q.  Do  you  know  why  you  signed  it? 

A.  Because  those  people  told  me  if  I  didn’t  sign  it  they 
was  going  to  whip  me  again. 

Q.  That  was  how  long  after  you  had  been  in  the  room? 

A.  I  had  been  in  the  room  over  one  hour. 

Q.  You  had  been  in  the  room  over  one  hour? 

A.  Yes. 
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Q.  Now,  after  you  signed  the  statement  did  someone  give 
you  something  to  eat? 

A.  Perry  went  out  and  got  something. 

Q.  Now,  you  say  you  were  in  there  before  you  signed  the 
statement,  did  any  officers  go  in  or  out? 

A.  Yes,  Bonacorssy  went  out,  Perry  went  out  and  came 
back  in,  then  Hunt  he  went  out  and  came  back  in. 

Q.  That  was  before  the  statement  itself  was  signed? 

A.  Yes,  he  went  outside,  and  I  had  to  stay  up  there — * — 

Q.  Before  the  statement  was  signed? 

A.  Yes. 

Q.  Now,  is  there  any  other  complaint  you  wish  to— 

A.  They  didn’t  give  me  no  meal  at  No.  9. 

Q.  I  don’t  mean  that. 

A.  They  worked  on  me  over  there ;  they  whipped  me. 

Q.  Who  whipped  you  at  No.  9? 

A.  The  police  sergeant  put  me  in  a  little  room  on  th^  first 
floor  at  No.  9  Precinct. 

606  Q.  Do  you  know  who  they  were? 

A.  The  same  three,  with  more  police  over  there,  they 
put  me  in  a  cell,  and  the  man  had  a  man  stand  guard  ovejr  top 

of  me  because  they  would  not - 

Q.  Who  was  that  man? 

A.  Perry  had  a  man  stand  over  me  all  night. 

Q.  That  was  at  No.  9? 

A.  That  was  No.  9. 

Q.  Now - 

Mr.  Williams.  Now,  be  calm,  Mr.  Murray  is  going  td>  ask 
you  some  questions. 

Cross-Examination  by  Mr.  Murray: 

607  Q.  You  say  you  were  struck  on  the  head  and  fleck? 
A.  I  was  struck  at  home  first  when  the  police  first 

arrested  me. 

Q-  You  were  struck  at  home.  I  am  asking  about  the  place 
on  yourself  where  you  were  hit.  You  said  you  were  hit  on 
the  head  and  neck? 

A.  Yes. 
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Q.  Where  else  on  you  were  you  struck? 

A.  In  my  side  and  stomach. 

Q.  Your  side  and  stomach? 

A.  And  face. 

Q.  Were  you  struck  with  an  instrument? 

A.  I  was  struck  at  Headquarters  with  a  hose. 

Q.  With  a  hose? 

A.  Yes. 

Q.  Was  any  sort  of  weapon  or  instrument  used  on  you? 

A.  Nothing  but  a  rubber  hose  and  a  hand. 

Q.  Were  you  struck  with  a  closed  fist? 

A.  I  don't  remember.  I  was  hit  so  many  times. 

Q.  Just  where  were  you  struck,  what  part  of  you  was  hit, — 

A.  (Interposing.)  I  was  struck - 

Q.  (Continuing.)  Wait  just  a  minute.  Let  me  finish  the 
question  before  you  answer  it.  What  part  of  you  was 
608  hit  with  the  rubber  hose? 

A.  My  body.  / 

Q.  What? 

A.  Between  my  waist  and  hips. 

Q.  Weren’t  you  hit  over  the  head  and  neck  with  the  rubber 
hose? 

A.  No ;  I  was  not. 

Q.  Are  you  sure  of  that? 

A.  I  was  hit  only  with  the  hand. 

Q.  Are  you  sure  you  weren’t  hit  on  the  head  and  neck  with 
the  rubber  hose? 

A.  I  am  sure. 

Q.  Do  you  remember  testifying  a  few  minutes  ago  Mr.  Bon- 
accorsy  struck  you  on  the  head  and  neck  with  a  rubber  hose? 

A.  I  said  he  hit  me.  I  didn’t  say  where  he  hit  me. 

Q.  Do  you  deny  testifying  here  a  little  earlier  that  Mr- 
Bonaccorsy  hit  you  with  a  rubber  hose  over  the  head  and 
neck? 

A.  I  didn’t  say  where  he  hit  me.  I  said  he  whipped  me. 

Q.  Did  you  have  marks? 

A.  Yes  I  had  welts  on  me  but  they  put  alcohol  on  them 
at  the  precinct. 
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609  Q.  Where  did  you  have  the  welts?  j 

A.  On  my  back  and  side. 

Q.  Will  you  please  stand  up  and  show  the  Justice  on  what 
part  of  your  body  you  had  welts? 

A.  Across  my  back  and  on  my  side. 

Q.  You  pointed  to  the  left  side - 

Mr.  Williams  (interposing).  He  pointed  to  his  right  side. 
By  Mr.  Murray: 

Q.  The  part  you  pointed  to  was  the  right  side  and  back? 

A.  Yes. 

Q.  Any  rest  of  you? 

A.  On  my  neck  and  my  face. 

Q.  Where  on  your  neck? 

A.  On  my  side. 

Q.  You  pointed -  | 

A.  (Interposing.)  To  the  right  side. 

Q.  Under  the  ear  and  along  the  neck  line  up  and  dowij? 

A.  Yes. 

Q.  Where  else  did  you  have  marks? 

A.  I  don’t  remember  all  the  places  I  had  them  at. 

Q.  Are  they  all  the  marks  you  had  that  you  have  now  stalted? 
A.  Yes. 

Q.  Were  they  clear  marks?  Could  anybody  see 
them? 

A.  Ain’t  nobody  looked  at  them. 

Q.  Did  Dr.  MacDonald  look  at  them? 

A.  No  sense  in  him  looking  at  them.  He  wasn’t  going  to 
do  nothing. 

Q.  I  am  asking  you  did  he  look  at  you? 

A.  Yes. 

Q.  Dr.  MacDonald  examined  you? 

A.  No ;  he  didn’t  examine  me.  He  told  me  to  take  my 
clothes  off  and  he  was  as  far  as  you  are  from  me  and  he  looked 
at  me  and  told  me  to  put  them  back  on. 

Q.  And  he  examined  you? 

A.  If  you  call  it  examining  me. 

Q.  What  did  he  ask  you  to  do  that  for? 

A.  He  told  me  take  off  my  clothes. 
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Q.  What  was  that  for? 

Mr.  Williams.  Fix  the  time.  I  don’t  know  the  time. 

The  Court.  This  is  cross-examination. 

Mr.  Williams.  I  don’t  know  when  he  examined  him,  Your 
Honor.  I  object. 

The  Court.  Objection  overruled. 

Mr.  Williams.  Exception. 

By  Mr.  Murray: 

Q.  Why  did  he  say  he  was  looking  at  you,  as  you  under¬ 
stood  it? 

A.  Because  of  an  examination,  I  guess. 

611  Q.  He  did  make  an  examination  of  you  and  you  knew 
he  was  making  it,  didn’t  you? 

A.  I  didn’t  know  what  he  was  making  it  for.  He  asked  me 
if  I  had  any  marks  or  scars  or  cuts  from  an  operation. 

Q.  Did  you  tell  him  you  had  marks  and  scars? 

A.  I  did. 

Q.  Did  you  tell  him  the  marks  and  scars  were  made  by  these 
officers? 

A.  No;  they  told  me  not  to  tell. 

Q.  They  told  you  not  to  tell? 

A.  Yes;  if  I  told  they  were  going  to  whip  me  again. 

Q.  Who? 

A.  Bonaccorsy  and  Perry. 

Q.  I  am  asking  you  about  Dr.  MacDonald. 

A.  I  am  telling  you  what  they  told  me  not  to  tell  him. 

Q.  I  am  trying  to  find  out  what  happened  between  you  and 
Dr.  MacDonald. 

A.  He  had  me  take  off  my  clothes. 

Q.  Hold  it  just  a  minute.  Where  did  Dr.  MacDonald  ex¬ 
amine  you,  in  what  room? 

A.  Police  Headquarters,  Homicide  Squad. 

Q.  Who  was  present? 

A.  Perry,  Bonaccorsy,  and  Hunt  and  somebody  else. 

Q.  And  somebody  else? 

A.  Yes. 

612  Q.  So  there  was  Dr.  MacDonald  and  yourself.  Perry, 
Bonaccorsy,  Hunt  and  still  somebody  else  that  you  don’t 

know? 
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A.  Yes.  I  don’t  know  who  they  were. 

Q.  Do  you  know  whether  that  other  person  was  a  police 
officer? 

A.  He  was  the  police. 

Q.  Was  he  in  uniform  or  civilian  clothes? 

A.  He  was  in  plain  clothes. 

Q.  What  day  was  this? 

A.  This  was  on  a  Monday. 

Q.  What  hour? 

A.  I  don’t  know. 

Q.  Was  it  morning,  noon  or  night? 

A.  He  examined  me  in  the  evening. 

Q.  It  was  the  evening  after  dark? 

A.  No. 

Q.  What? 

A.  It  wasn’t. 

Q.  Was  it  before  dark? 

A.  Yes. 

Q.  And  you  say  you  did  take  your  clothes  off? 

A.  I  did. 

Q.  And  Dr.  MacDonald  looked  at  you? 

A.  If  you  call  looking  at  me  from  where  you  stand. 

Q.  He  looked  at  you  for  the  purpose  of  examining  you? 
613  A.  You  can’t  examine  nobody  standing  off  six  ffset 
from  them. 

Q.  All  right.  Did  you  tell  him  or  not  tell  him  that  these 
officers  had  given  you  the  welts  on  your  neck  and  body  tljiat 
you  have  told  us  you  had? 

A.  I  told  him  no. 

Q.  What? 

A.  I  told  him  no. 

Q.  You  told  him  you  didn’t  have  any  welts  on  you,  is  that 
right? 

A.  That  is  right. 

Q.  Why  did  you  tell  him  that? 

A.  Because  they  told  me  if  I  tell  it  they  was  going  to  whip 
me  again. 

Q.  But  you  say  these  marks  were  plainly  visible,  don’t  yoU? 
A.  They  were. 
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Q.  But  they  couldn’t  be  seen? 

A.  Not  where  he  was  standing  at. 

Q.  Please  wait  until  I  finish  the  question.  Could  they  be 
seen  from  the  distance  we  are  now  apart? 

A.  No. 

Q.  They  couldn’t? 

A.  No. 

Q.  Did  you  purposely  keep  away  from  Dr.  MacDonald? 

614  A.  I  did. 

Q.  Why  did  you  do  that? 

A.  Because  he  told  me  to  stand  over  at  the  window  and  I 
did. 

The  Court.  I  didn’t  hear. 

The  Witness.  Because  he  told  me  to  stand  over  at  the  win¬ 
dow,  to  stand  off  from  him  and  I  did. 

By  Mr.  Murray: 

Q.  Who,  Dr.  MacDonald? 

A.  He  did. 

Q.  Did  he  at  any  time  walk  toward  you? 

A.  He  did  not. 

Q.  And  you  at  no  time  walked  toward  him? 

A.  No.  ' 

Q.  What  was  the  closest  he  ever  got  to  you? 

A.  He  ain’t  got  no  closer  than  you  is. 

Q.  Did  he  get  this  close? 

A.  He  got  about  six  feet  away. 

Q.  Just  say  how  far  we  are  now. 

A.  I  say  six  feet  away.  I  don’t  know. 

Q.  About  six  feet  away.  Did  you  ask  Mr.  Perry  whether, 
under  the  law,  a  person  who  went  in  with  another  one  and  the 
other  one - 

A.  (Interposing.)  I  hadn’t  asked  him  anything  because  I 
didn’t  know  what  he  arrested  me  for. 

615  Q.  You  haven’t  heard  the  question. 

A.  I  know  what  you  are  going  to  ask. 

Q.  You  do.  Your  answer  is  you  didn’t  ask  the  question? 

A.  I  didn’t  ask  him  anything. 
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Q.  Did  you  answer  any  questions? 

A.  I  did. 

Q.  Did  you? 

A.  Yes. 

Q.  Did  you  tell  the  truth  in  those  answers? 

A.  No. 

Q.  You  purposely  lied? 

A.  They  made  me  lie.  They  made  me  say  the  things  I  had 
to  say. 

Q.  Do  you  remember  what  you  told  them? 

A.  I  do. 

Q.  What  did  you  tell  them? 

A.  I  told  them  I  was  at  Bernstein’s  store. 

Q.  What  else  did  you  tell  them? 

A.  He  asked  me  did  I  know  Wheeler  and  I  told  him  I  knowed 
of  Wheeler  but  I  didn’t  know  that  man’s  picture  he  had  jin 
front  of  him.  I  told  him  Wheeler  I  knowed  was  in  Lorton  at 
one  time. 

Q.  Did  you  know  Wheeler? 

A.  Which  one? 

616  Q.  Which  one? 

A.  I  know  two  Wheelers. 

Q.  You  know  two  Wrheelers? 

A.  Yes. 

Q.  Did  you  know  Reginald  J.  Wheeler? 

A.  I  know  of  him. 

Q.  What  was  the  other  Wheeler  you  are  talking  about? 

A.  I  don’t  know  his  last — his  first  name. 

Q.  Did  Reginald  J.  Wheeler  have  a  nickname  that  you  knew? 
A.  He  did.  | 

Q.  What  was  it? 

A.  Unconscious. 

Q.  Who  used  that  name  for  the  first  time  when  you  were 
talking  to  the  officers? 

A.  The  man  that  brought  me  the  picture. 

Q.  Mr.  Felber? 

A.  Right. 
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Q.  And  did  you  know  that  to  be  his  nickname  before  Felber 
mentioned  it? 

A.  Yes. 

Q.  You  did  know  it? 

A.  Yes. 

Q.  When  did  you  first  know  that  Wheeler’s  nickname  was 
“Unconscious”? 

617  A.  When  I  met  him  at  Lorton. 

Q.  What  year  was  that? 

A.  I  don’t  remember. 

Q.  Do  you  remember  being  in  a  lineup  when  these  persons 
who  have  appeared  as  witnesses  who  were  employed  at  the 
drug  store  were  present? 

A.  I  do. 

Q.  And  looked  at  you? 

A.  I  do. 

Q.  Do  you  remember  that? 

A.  Yes. 

Q.  You  told  them  that  you  and  Wheeler  committed  this 
crime,  didn’t  you? 

A.  I  did  not. 

Mr.  Williams.  I  object  to  this. 

The  Court.  I  think  this  is  beyond  the  scope  of  the  pre¬ 
liminary  hearing.  I  think  this  would  be  permissible  at  a  later 
stage  of  the  proceeding.  I  want  to  confine  the  preliminary 
matter  to  the  very  narrow  issue  to  the  manner  in  which  the 
confession  was  obtained  and  not  as  to  whether  it  was  made 
or  not. 

By  Mr.  Murray: 

Q.  Is  it  your  claim,  Patton,  that  you  made  this  statement 
because  of  the  beating? 

A.  Yes. 

618  Q.  You  were  afraid  not  to  make  it? 

A.  That  is  right. 

Q.  Was  the  information  that  was  in  the  statement  supplied 
by  you  or  by  the  officers? 

A.  Supplied  by  both  of  us. 

Q.  By  both  of  you? 

A.  Yes. 
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Q.  You  did  give  them  some  information  they  didn’t  know, 
is  that  right? 

.A.  I  don’t  know  what  they  knew. 

Q.  What? 

A.  I  don’t  know  what  they  knowed.  They  asked  me  spid 
asked  me  and  I  had  to  say  yes. 

Q.  Did  you  give  them  some  information  they  didn’t  knpw 
before? 

A.  I  don’t  know  what  they  knowed. 

Q.  You  didn’t  know  what  they  knew? 

A.  No. 

Q.  Why  did  you  give  them  some  information  they  might  rot 
have  known? 

A.  If  anybody  whipped  you - 

Mr.  Williams.  I  object. 

The  Court.  Objection  overruled. 

The  Witness.  If  anybody  whipped  you  and  whipped  ybu 
you  will  say  yes  to  anything. 

61 9  By  Mr.  Murray  : 

Q.  I  am  not  asking  you  about  the  things  you  said  yes 
to.  I  am  not  talking  about  the  things  you  said  yes  to  but  I 
am  talking  about  the  things  you  yourself  supplied  which  they 
didn’t  know.  Why  did  you  tell  them  things  they  didn’t  kno\ir? 

Mr.  Williams.  He  doesn’t  know  the  mental  processes  of  the 
officers.  I  object. 

The  Court.  Objection  overruled. 

The  Witness.  I  say  I  didn’t  know  what  they  knowed. 

By  Mr.  Murray: 

Q.  Why  did  you  volunteer  something  to  them? 

A.  I  didn’t  volunteer  anything  to  them  no  more  than  thby 
said  to  me. 

Q.  Is  it  your  statement  you  wouldn’t  say  any  more  than 
“Yes”  when  they  asked  you  a  question? 

A.  That  is  right. 

Q.  Therefore,  everything  in  that  statement  is  your  “Ye^” 
answer  to  the  questions  they  put  to  you? 

A.  I  said  yes  to  anything  to  keep  from  getting  a  whipping. 
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Q.  And  all  you  said  was  yes  to  the  questions  they  asked  you? 
A.  Yes,  because  I  said  anything  to  keep  them  from  whip¬ 
ping  me. 

Q.  That  is  the  way  the  whole  statement  was  made? 
620  A.  Yes. 

Q.  Then  you  signed  it? 

A.  They  made  me  sign  it. 

Q.  What  was  your  condition  when  you  signed  it? 

A.  I  was  whipped  up. 

Q.  What? 

A.  I  was  whipped  up  and,  therefore,  I  was  in  misery. 

Q.  You  were  beaten  up? 

A.  Yes. 

Q.  Were  you  nervous? 

A.  Iam. 

Q.  Were  you  trembling? 

A.  Just  as  well  as  I  am  now. 

Q.  What  do  you  mean  “Just  as  well  as  you  are  now”? 

A.  I  am  trembling  now  ain’t  I? 

Q.  I  don’t  know.  Are  you  trembling  now? 

A.  Yes. 

Q.  And  you  were  trembling  then  just  like  you  are  now? 

A.  Yes,  or  maybe  more. 

*  •  *  •  « 

624  Nunzio  Bonaccorsy  was  called  as  a  witness  for  and 
on  behalf  of  the  United  States  and.  having  been  first 

duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Murray: 

Q.  Mr.  Bonaccorsy,  your  full  name  is  Nunzio  Bonaccorsy? 
A.  It  is,  sir. 

Q.  Will  you  spell  the  last  name? 

625  A.  B-o-n-a-c-c-o-r-s-y. 

Q.  Mr.  Bonaccorsy,  you  are  a  member  of  the  Police 
Department? 

A.  I  am,  sir. 

Q.  What  squad? 

A.  I  am  attached  to  the  Robbery  Squad  and,  on  this  particu¬ 
lar  case,  I  was  detailed  to  the  Homicide  Squad. 
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Q.  Will  you  state  to  the  Court  the  occasions  when  you  were 
in  the  presence  of  the  defendant  Patton?  When  did  you  first 
see  him? 

A.  I  first  seen  Patton  about,  I  would  say  it  was  about  10 
o’clock  on  June  9  at  1  p.  m. 

Q.  1p.m.,  June  9.  That  was  a  Sunday? 

A.  Yes,  sir. 

Q.  Where  did  you  see  him? 

A.  I  saw  him  in  a  lineup.  He  was  standing  in  a  lineijp  at 
the  time  I  seen  him. 

Q.  At  what  place? 

A.  At  Police  Headquarters. 

Q.  Did  you  get  close  to  him  at  any  time  on  that  occasion? 
A.  No  closer  than  I  am  from  here  to  you. 

Q.  For  how  long  a  time  did  you  see  him  then? 

A.  Oh,  I  would  say  that  I  seen  him  for  a  period  of  five 
minutes. 

626  Q.  When  was  the  next  time  you  saw  him? 

The  Court.  Pardon  me,  Mr.  Murray;  I  am  afraid  I 
didn’t  get  the  time  of  this. 

Mr.  Murray.  1  p.  m.,  Sunday,  June  9,  if  the  Court  please. 
He  saw  him  for  about  five  minutes  a  few  feet  away  from  jiim. 

By  Mr.  Murray  : 

Q.  And  the  next  time  you  saw  him  was  what  date  and  hbur? 
A.  About  7  p.  m.  on  June  10. 

Q.  That  would  be  Monday? 

A.  Yes,  sir. 

Q.  For  how  long  a  period  were  you  then  in  his  present? 

A.  I  was  in  his  presence  then  for  a  period  of  several  hqurs. 
Q.  When  was  the  next  time  after  that  that  you  saw  hind? 

A.  The  next  morning  before  he  went  down  to  the  Morgue. 
Q.  On  any  of  those  occasions — by  the  way,  by  the  tim^  he 
went  to  the  Morgue  he  had  already  made  a  written  statement? 
A.  He  had. 

Q.  Signed  a  written  statement,  had  he? 

A.  Yes;  he  had. 
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Q.  On  any  of  those  occasions  was  he  in  your  presence  struck 
by  any  persons? 

627  A.  No,  sir;  he  was  not. 

Q.  Did  you  strike  him  yourself? 

A.  I  did  not,  sir. 

Q.  Are  you  able  to  say  he  was  not  struck  by  anybody  when 
you  saw  him  on  any  of  these  occasions? 

A.  No,  sir;  he  was  never  struck  by  anybody  at  Police  Head¬ 
quarters. 

Q.  I  will  ask  you  specifically  whether  anybody  struck  him 
with  a  rubber  hose? 

A.  No,  sir. 

Q.  Did  you  do  such  a  thing?  Did  you  strike  him  with  a 
rubber  hose? 

A.  I  absolutely  did  not. 

Q.  Did  anybody  in  your  presence  have  a  rubber  hose? 

A.  No,  sir. 

Q.  In  Patton’s  presence  and  yours? 

A.  No,  sir. 

Q.  Was  he  in  any  way  intimidated?  Was  he  made  fearful 
that  he  would  have  to  give  a  confession? 

A.  No,  sir;  he  was  not. 

Q.  In  other  words,  his  confession,  it  is  your  testimony  was 
a  voluntary  one,  is  that  correct? 

A.  Yes,  sir. 

Q.  Do  you  recall  whether  he  was  examined  by  any  physi¬ 
cian? 

628  A.  Yes,  sir;  he  was. 

Q.  When  was  that? 

A.  The  morning  before  he  went  to  the  Morgue. 

Q.  You  mean  the  day  before  he  went  to  the  Morgue? 

A.  No,  sir;  the  same  day  that  he  went  to  the  Morgue,  that 
would  be. 

Q.  The  same  morning  that  he  went  to  the  Morgue? 

A.  June  11. 

Q.  And  what  hour  was  he  examined? 

A.  I  would  say  that  that  was  around  10:30  or  11  o’clock, 
just  prior  to  going  to  the  Morgue. 
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Q.  Where  was  he  examined?  j 

A.  In  the  office  of  the  Homicide  Squad.  j 

Q.  And  by  whom  was  he  examined?  i 

A.  By  Dr.  MacDonald. 

Q.  That  is  Dr.  A.  Magruder  MacDonald,  Coroner  for  the  Dis¬ 
trict  of  Columbia?  ! 

A.  Yes,  sir. 

Q.  Who  were  present  when  Dr.  MacDonald  examined  Pat¬ 
ton? 

A.  To  the  best  of  my  recollection  it  was  Sergeant  Hunt,  I 
think  Lieutenant  Flaherty  was  there  and  I  don’t  recall  whether 
Sergeant  Perry  and  Huffman  were  there  or  not.  I  know  that 
Hunt,  Lieutenant  Flaherty,  Dr.  MacDonald  and  Patton  ;and 
myself  were  there.  1 

629  Q.  By  the  way,  what  was  the  purpose,  tell  the  Court 
what  was  the  purpose  of  having  him  examined  ?  j 

A.  The  purpose  was  that  very  often  when  we  have  these 
confessions  the  defendants  claim  that  they  were  beaten  and 
mistreated  by  the  police  and  we  had  the  doctor  there  to  exam¬ 
ine  him  to  show  that  that  was  not  done. 

Q.  All  right.  Would  you  describe  to  the  Court  the  way 
that  examination  was  conducted,  what  Dr.  MacDonald  did!? 

A.  Dr.  MacDonald  had  him  strip  right  down  to  his  sltin. 

i 

*  #  #  *  # 

641  Dr.  A.Magruder  MacDonald  was  called  as  a  witness 
for  and  on  behalf  of  the  United  States  and,  having  been 
first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Murray: 

Q.  Dr.  MacDonald,  your  full  name  is  A.  Magruder  Mac¬ 
Donald?  | 

A.  That  is  correct. 

Q.  Dr.  MacDonald,  you  are  the  Coroner  for  the  District1  of 
Columbia? 

A.  I  am. 

Q.  How  long  have  you  been,  sir? 

A.  As  Coroner,  I  think  I  was  appointed  in  1932. 

Q.  Before  that,  you  were  Deputy  Coroner? 

A.  That  is  correct. 
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Q.  Some  day  in  June,  after  the  9th,  the  9th  day  of 

642  June  or  after  the  9th  day  of  June,  1946,  were  you.  re¬ 
quested  to  make  a  physical  examination - 

The  Court.  I  think  you  had  better  identify  the  witness  as  a 
physician.  You  did  not  identify  him  as  a  physician. 

Mr.  Murray.  No.  Thank  you,  sir. 

The  Court.  I  think  that  is  more  important  than  to  identify 
him  as  Coroner  in  this  case.  I  take  it  he  is  not  appearing  in 
his  capacity  as  Coroner. 

By  Mr.  Murray: 

Q.  You  are  a  practicing  physician  in  the  District  of  Co¬ 
lumbia? 

A.  I  am. 

Q.  And  have  been  for  how  long? 

A.  Since  1915. 

Q.  Of  what  medical  school  are  you  a  graduate? 

A.  I  graduated  from  Georgetown  University. 

Q.  In  what  year  did  you  graduate? 

A.  1915. 

Q.  And  you  have  practiced  continuously  since  the  year  you 
mentioned? 

A.  Yes,  sir. 

Q.  Did  you  make  a  physical  examination  of  Jesse  James 
Patton? 

A.  I  did. 

643  Q.  Are  you  able  now  to  recognize  him  in  the  court¬ 
room? 

A.  This  boy  right  here  [indicating  the  defendant  Patton]. 
Mr.  Murray.  May  we  agree  that  he  identified  the  defendant 
Patton? 

Mr.  Williams.  Yes. 

By  Mr.  Murray: 

Q.  On  what  date  and  what  hour,  Dr.  MacDonald? 

A.  It  was  on  the  morning  of  June  11  of  this  year,  about 
11:30  a.  m. 

Q.  At  what  place? 

A.  In  the  Homicide  Office  in  the  Municipal  Building. 

Q.  That  is  the  Homicide  Office  of  Police  Headquarters? 


193 


A.  Yes,  sir. 

Q.  Who  were  present  beside  you  and  Patton,  as  you  now 
remember? 

A.  Well,  the  ones  that  were  close  to  Patton  and  myself  at 
the  time  of  the  examination  were  Lieutenant  Flaherty  land 
Officer  Hunt.  As  you  go  into  this  Homicide  Office,  it  is  sort  of 
L-shaped,  turning  to  your  right  and  then  turning  to  yourj  left 
and  in  that  particular  place  was  where  I  made  this  examina¬ 
tion. 

Q.  Will  you  state  the  purpose  of  the  examination  as  jyou 
understood  it  to  be? 

A.  The  purpose  of  the  examination  was  to  see  if  this 
644  man  had  any  injury  on  him. 

Q.  Did  you  know  what  had  occurred  in  the  hours 
and  days  immediately  preceding  with  reference  to  him,  thaji  is, 
had  you  been  informed? 

A.  Of  course  I  knew  that  this  case  was  under  investigation 
and  I  knew  also,  of  course,  that  on  this  particular  morning 
I  had  set  an  inquest  into  this  death  and  the  inquest  was  'set 
for  11:30.  I  believe  that  I  was  delayed  in  this  particular 


courtroom  before  I  went  to  the  Homicide  Office  and  then  after 
concluding  this  examination  I  went  to  the  Morgue,  where  I— j — 
The  Court.  The  question  was  whether  you  knew  the  pur¬ 
pose  of  the  examination. 

Mr.  Murray.  Yes.  Let  me  ask  it  this  way. 

By  Mr.  Murray: 


Q.  Were  you  informed  he  had  made  certain  statements!  to 
the  police? 

A.  I  understood,  of  course,  this  man  had  been  arrested  ion 
account  of  the  death  of  Mr.  Bernstein  and,  as  a  result  of  that 
information,  that  he  had  made  a  statement  to  the  Police  de¬ 
partment  and  further,  of  course,  that  he  had  been  held  for  rhe 
and  on  account  of  that  I  then  set  an  inquest  into  this  death. 

Q.  With  that  in  mind,  .will  you  explain  more  in  detail  and 
fully  for  the  Court - 

645  The  Court.  I  do  not  think  the  witness  has  really 
answered  the  question  and  I  think  it  is  an  important 
question.  For  what  purpose  did  you  make  this  examination? 
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The  Witness.  I  made  it,  as  I  stated,  Your  Honor,  to  see  if 
he  had  any  marks  of  violence  on  his  person. 

The  Court.  I  did  not  catch  that. 

The  Witness.  Yes;  I  had  made  that  statement  previously. 
By  Mr.  Murray: 

Q.  Will  you  explain  to  His  Honor  the  details  of  that  exam¬ 
ination  and  what  you  found,  if  anything,  in  the  way  of  marks 
of  violence? 

A.  I  examined  and  talked  to  this  boy  in  this  office  at  this 
particular  time,  as  I  stated,  approximately  11:30  a.  m.  on  the 
morning  of  June  11  of  this  year.  I  had  him  strip  in  my  pres¬ 
ence  and  made  an  examination  of  him. 

I  found  that  he  had  certain  old  scars  on  his  person ;  namely, 
an  old  appendix  scar  in  the  right  lower  portion  of  his  abdomen. 
I  also  found  that  in  the  right  groin  he  had  an  old  apparently 
incised  wound,  an  operative  scar  the  same  as  the  appendix 
scar.  I  also  noticed  that  he  had  had  an  old  apparently  incised 
wound  in  his  left  chest  that  had  a  keloid  development  in  the 
scar. 

I  also  noticed  that  he  had  an  old  scar  in  the  left  side  of  his 

neck.  I  had  further  conversation - 

Q.  (Interposing.)  Before  the  conversation,  will  you 
646  state  whether  you  have  told  us  all  the  scars  and  marks 
of  injury  or  violence  to  him? 

A.  Yes;  that  is  all  that  I  saw  at  that  time. 

Q.  Let  me  ask  you  specifically  if  you  saw  any  welts  on  any 
part  of  his  body? 

A.  I  did  not. 

Q.  Did  you  see  any  mark  of  recent  injury  of  any  kind,  in¬ 
cised  or  with  a  blunt  instrument? 

A.  I  did  not. 

Q.  Did  you  see  any  bruises  or  contusions? 

A.  I  did  not. 

Q.  Any  scrapings  of  the  skin? 

A.  I  did  not. 

Q.  How  close  did  you  get  to  the  subject  in  this  examination? 

A.  I  got  close  enough  to  observe  these  and  touched  these 
scars. 


195 


Q.  As  to  the  conversation,  you  then  made  some  inquiry  !  of 
him.  Would  you  relate  that  to  the  Court,  what  he  said? 

A.  Yes.  He  stated  to  me  that  this  incised  wound  in  his  left 
chest  occurred  in  1945.  He  also  stated  that  the  wound  in  his 
left  shoulder  region,  as  I  recall,  occurred  in  1943.  I  asked  him 
how  he  felt  and  he  said  he  felt  fine. 

I  said,  “Did  you  have  breakfast  this  morning?”  He  sa}d, 
“Yes.” 

647  I  said,  “What  did  you  have?”  He  said,  “I  had  coffee, 
oatmeal  cakes,  and  a  bottle  of  orange  juice.” 

I  said,  “When  had  you  eaten  before?”  He  said,  “I  had  a  go<j)d 
dinner  the  night  before.”  | 

I  asked  him  if  he  had  been  mistreated  in  any  way  and  tye 
said,  “No.”  | 

I  said,  “Would  you  be  afraid  to  tell  me?”  He  said,  “No;jI 
would  tell  anybody.”  | 

I  think  that  is  the  course  of  the  questions  that  I  asked  hujn 
and  his  replies. 

Q.  Dr.  MacDonald,  when  did  you  get  a  call  from  me  to  comje 
here? 

A.  I  got  a  call  from  you  yesterday  afternoon  when  I  was 
in  my  office,  I  would  say  approximately  at  4:30,  somewhere 
around  there. 

Q.  In  that  conversation,  did  I  discuss  with  you  the  detail^ 
of  your  examination? 

A.  No,  sir.  I  haven’t  discussed  the  details  of  this  examinaf 
tion  with  anyone,  including  the  Police  Department. 

Mr.  Murray.  That  is  all. 

The  Court.  Before  any  cross-examination,  I  would  like  tq 
ask  the  Doctor  some  additional  questions. 

Mr.  Murray.  Yes. 

The  Court.  Dr.  MacDonald,  is  it  possible  to  express  an 
opinion  on  the  question  I  am  going  to  ask  you?  If, I 

648  during  the  48  hours  preceding  your  examination  the 
defendant  Patton  had  been  beaten  in  such  a  manner  as 

to  raise  welts  on  his  back  or  side,  is  it  possible  that  those  welts 
would  have  disappeared  by  the  time  you  examined  him  or 
would  they  be  apt  to  last  longer? 
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The  Witness.  It  all  depends,  Your  Honor,  upon  the  welts 
and  what  you  and  I  mean  by  welts.  If  you  mean  that  this 
man  had  blows  that  were  sufficient  to  make  contusions  on  him 
the  contusions,  of  course,  would  be  the  result  of  a  hemorrhage 
in  the  tissues  and  there  should  be  some  remains  of  that  con¬ 
tusion  visible  to  me  at  that  time  if  it  had  occurred  in  this  time 
that  you  speak  of.  There  should  have  been  some  discoloration. 

The  Court.  Did  he  appear  to  you  to  be  suffering  from  any 
recent  physical  pain? 

The  Witness.  Incidentally,  I  asked  him  if  he  had  any  pain 
and  he  said,  “No.” 

The  Court.  You  may  proceed. 

Cross-examination  by  Mr.  Williams: 

Q.  .Dr.  MacDonald,  the  degree  of  discoloration,  as  you  just 
referred  to  it,  as  the  result  of  contusion  would  depend  on  the 
individuality  of  the  subject,  would  it  not? 

A.  I  would  say  it  would  depend  upon  the  force  of  the 
blow. 

649  Q.  Would  you  not  also  say  that  it  would  depend  on 
the  individuality  of  the  person? 

A.  Yes;  there  are  some  individuals  who  bruise  more  easily 
than  others. 

Q.  That  is  correct.  At  the  time  that  you  examined  the  de¬ 
fendant,  Mr.  Patton,  you  said  it  occurred  in  the  Homicide 
Squad  room  at  the  Police  Headquarters,  is  that  correct? 

A.  That  is  correct,  sir. 

Q.  That  was  at  11:30? 

A.  Yes,  sir. 

Q.  Was  that  after  the  inquest  or  before  the  inquest? 

A.  That  was  before  the  inquest. 

Q.  What  time  did  you  hold  the  inquest? 

A.  The  inquest  was  scheduled  for  11:30  and  it  was  started 
on  my  arrival  from  the  District  Building  down  to  the  Morgue 
and  upon  his  arrival  there  also. 

Q.  When  you  examined  him,  you  had  him  to  strip,  did  you 
not? 

A.  Yes,  sir. 
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Q.  Did  you  put  your  hands  on  him? 

A.  Yes,  sir. 

Q.  What  did  you  do  when  you  put  your  hands  on  him? 

A.  I  took  his  pulse  and  I  examined  these  scars;  which  par¬ 
ticular  ones  I  touched  I  do  not  know. 

650  The  Court.  Was  his  pulse  normal? 

The  Witness.  Yes,  sir;  in  the  eighties.  j 

By  Mr.  Williams: 

Q.  Did  you  do  anything  else  with  your  hands? 

A.  No;  I  think  that  is  all. 

Q.  You  are  sure  you  didn’t  take  his  blood  pressure? 

A.  Yes,  sir. 

Q.  You  didn’t  take  that? 

A.  I  didn’t  take  that. 

Q.  You  didn’t  sound  his  chest,  did  you? 

A.  No;  I  just  examined  these  scars  and  took  his  pulse. 

Q.  Examined  the  scars? 

A.  And  looked  him  over. 

Q.  You  didn’t  have  any  pictures  of  his  body  taken? 

A.  No,  sir. 

Q.  You  didn’t  sound  out  any  other  portions  of  his  body  td 
determine  whether  there  was  any  pain  in  the  side? 

A.  I  asked  him  that  question.  That  is  a  subjective  symptom^ 
Q.  The  officers  were  there  at  the  time  you  were  examining 
him? 

A.  Yes. 

Q.  You  don’t  ordinarily  make  examinations  in  the  Homicide 
Room,  do  you? 

A.  Under  those  circumstances,  I  haxe  examined  indi-j 

651  viduals  there  in  the  Homicide  Office.  I  have  also  exam-, 
ined  the  same  type  of  case  in  my  own  office. 

Q.  Dr.  MacDonald,  would  you  say  if  one  was  struck  when 
he  had  his  clothing  on,  would  a  welt  develop  readily  or  less 
readily  if  he  was  kicked  without  any  clothes  on? 

A.  I  would  say  the  more  clothes  the  individual  has  on  and 
receives  a  blow  through  the  clothes,  the  less  damage  the  blowj 
would  cause.  ! 
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Q.  But  the  degree  of  pain  would  only  be  diminished  to  the 
extent  that  the  clothing  furnished  an  insulation,  would  you  say 
that? 

A.  Yes;  it  acts  as  a  buffer  and  prevents  too  much  pain  and 
also  prevents  too  much  damage. 

Q.  If  one  were  kicked  in  the  side  by  a  person  with  a  shoe  on 
and  that  person  was  clothed,  the  person  being  kicked  was 
clothed,  would  that  raise  a  welt  sufficient  in  size  enough  to  be 
ascertainable  or  discernible  48  hours  later? 

A.  It  all  depends  on  the  amount  of  force  that  was  rendered 
when  the  kick  was  delivered. 

Q.  So,  therefore,  I  draw  from  your  answer,  as  a  matter  of 
opinion,  that  force  can  be  used  to  the  extent  of  inflicting  pain 
and  injury  over  a  period  of  time  without  any  discernible  evi¬ 
dence  48  hours  later,  is  that  correct? 

A.  That  is  possible. 

Mr.  Williams.  That  is  all.  Thank  you. 

652  The  Court.  Any  redirect? 

Mr.  Murray.  No  redirect,  thank  you. 

(Witness  excused.) 

Mr.  Murray.  Mr.  Huffman. 

Thereupon  Harold  C.  Huffman  was  called  as  a  witness  for 
and  on  behalf  of  the  United  States  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Murray: 

Q.  Mr.  Huffman,  I  believe  you  have  testified  before  and 
your  name  is  Harold  C.  Huffman.  You  are  a  member  of  the 
Police  Department  attached  to  the  Homicide  Squad? 

A.  I  am. 

Q.  You  were  in  charge  of  this  investigation? 

A.  No,  sir;  I  was  not.  Sergeant  Perry  was  in  charge. 

Q.  You  remember  the  defendant  Patton  was  arrested  in  the 
early  morning  hours  of  Sunday,  June  9,  is  that  right? 

A.  He  was.  I  was  not  present,  though. 

The  Court.  I  didn’t  get  the  question  and  answer. 

Mr.  Murray.  I  simply  brought  him  up  to  date  on  the  arrest 
of  Patton.  It  was  in  the  early  morning  hours  of  Sunday.  He 
said  he  was  not  there  but  that  is  when  it  was. 
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By  Mr.  Murray: 

653  Q.  Patton  was  not  taken  before  a  Commissioner  or 
any  other  committing  magistrate  until  Tuesday  whten 

he  was  taken  to  the  Morgue,  is  that  right? 

A.  That  is  correct,  sir. 

Q.  Will  you  explain  to  his  Honor  the  reason  why  Patton  wps 
not  earlier  taken  to  the  Commissioner? 

A.  The  investigation  at  that  time  had  not  been  completed 
and  Patton  was  being  placed  in  the  line-up  for  the  purpose  of 
identification  by  witnesses '  and  Iola  Latney  and  Virginia 
Stephens  were  not  available  at  that  time. 

Q.  Where  were  they,  if  you  understood? 

A.  I  was  told  by  Sergeant  Hunt  and  Bonaccorsy  had  under¬ 
stood  they  were  out  of  the  city  for  the  week  end. 

Q.  When  were  they  obtained  finally? 

A.  On  the  next  evening,  the  next  night. 

Q.  And  that  would  be  at  what  time? 

A.  I  know  it  was  after  9  o’clock  when  I  went  to  get  thein 
and  I  took  them  over  to  No.  9  Precinct. 

Q.  That  was  at  9  p.  m.? 

A.  It  was  after  9  o’clock. 

Q.  And  the  date? 

A.  That  was  June  10. 

Q.  And  the  day  of  the  week? 

A.  That  was  on  Monday. 

Q.  Monday,  June  10,  at  9  p.  m.  That  is  the  fir^t 

654  time  that  these  prospective  identifying  witnesses  were 
obtainable? 

A.  To  my  knowledge. 

Q.  During  that  period  before  Patton  was  identified  by  wit¬ 
nesses,  will  you  answer  whether  any  other  suspect  was  being 
investigated? 

A.  Yes,  sir;  there  was  a  man  named — you  mean  on  the  Monf 
day  evening? 

Q.  During  the  while  that  Patton  was  under  arrest  and  before 
he  was  finally  identified? 

A.  Yes;  there  was  another  person  in  that  line-up. 

Q.  That  person  was  somebody  still  other  than  Wheeler?  | 
A.  That  is  correct. 
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Q.  Did  you  do  considerable  work  or  very  little  on  that  par¬ 
ticular  phase  of  your  investigation? 

A.  Well,  we  had  to  run  that  particular  investigation  out. 

Q.  When  was  that  suspect  eliminated? 

A.  I  think  it  was  on  Monday. 

Q.  Of  course,  you  were  looking  for  two  men  in  your  investi¬ 
gation,  weren’t  you? 

A.  That  is  correct;  yes. 

Q.  You  were  in  Patton’s  presence  for  several  hours  alto¬ 
gether  before  he  finally  went  to  the  Morgue,  were  you? 

A.  You  mean  on  the  day  he  went  to  the  Morgue? 
655  Q.  Through  the  several  days. 

A.  I  was,  sir. 

Q.  At  any  time  while  you  were  there  was  he  struck  or  beaten 
by  any  person? 

A.  He  was  not. 

Q.  Either  by  hand  or  with  a  piece  of  hose  or  other  instru¬ 
ment  or  weapon? 

A.  No,  sir. 

Q.  Was  he  threatened  with  violence? 

A.  He  was  not. 

Q.  By  any  person? 

A.  He  was  not. 

Mr.  Murray.  That  is  all. 

Cross-examination  by  Mr.  Williams: 

***** 

659  Q.  Do  you  know  the  first  thing  that  happened  when 
you  officers  came  in  the  presence  of  the  defendant  in 
the  Homicide  Office? 

A.  I  don’t  recall  any  particular  thing  happening.  Sergeant 
Perry  started  talking  to  him. 

Q.  And  you  were  only  there  a  few  moments.  Did  you  see 
anyone  strike  him  in  that  room? 

A.  No,  sir. 

Q.  Did  you  see  any  officers  around  laughing  at  him  at  the 
time  he  complained  one  of  the  officers  struck  him? 

A.  No,  sir;  I  never  heard  him  claim  that  anyone  did  strike 
him. 


Q.  You  state  that  you  were  there  a  few  moments.  Then 
where  did  you  go? 

A.  We  moved  around  to  the  automobile  squad  room. 

Q.  You  just  volunteered  a  remark  that  you  never  heard  him 
claim  that  he  was  struck  by  anyone. 

A.  That  I  heard  he  was  struck? 

Q.  I  say  did  you  hear  he  claimed  anybody  had  struck 

660  him?  Would  that  have  made  any  difference  to  you? 

The  Court.  That  is  a  hypothetical  question.  I  don’t 
see  it  relevancy. 

By  Mr.  Williams: 

Q.  You  went  to  the  Automobile  Squad  room? 

A.  Yes. 

Q.  How  long  were  you  there? 

A.  Just  a  very  few  minutes  before  this  statement  was  takein. 
Q.  I  think  the  question  was  how  long  were  you  in  the  Auto¬ 
mobile  Squad  room. 

A.  From  the  time  we  got  around  to  the  Automobile  Squad 
room,  I  would  say  we  were  there  an  hour  and  three-quarters  or 
two  hours. 

Q.  Approximately  three  hours? 

A.  No,  sir;  I  would  not  say  three  hours. 

Q.  Did  you  or  any  one  of  the  other  officers  leave  the  room 
at  any  time  during  the  period  that  you  originally  entered  tlie 
room  in  the  company  of  the  defendant? 

A.  I  couldn’t  say. 

Q.  Or  did  you  all  remain  through  the  entire  period? 

A.  I  couldn’t  say  that  everybody  stayed  the  entire  time. 
Some  may  have  gone  in  and  out  of  the  room. 

Q.  You  can’t  recall  whether  they  did  or  not? 

A.  That  is  right. 

661  Q.  Did  you  see  anyone  strike  him  at  that  time  in  that 
room? 

A.  I  did  not. 

Q.  Was  the  defendant  standing  or  sitting? 

A.  He  was  sitting  . 

Q.  Where  was  he  sitting?* 

A.  Beside  a  desk. 
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Q.  Was  his  back  to  the  wall? 

A.  No.  The  desk  was  more  in  the  center  of  the  room.  This 
particular  desk  is  in  front  of  a  window  and  he  was  sitting  in 
such  a  position  by  the  end  of  the  desk,  close  to  that  desk. 

Q.  Was  he  sitting  on  the  wall  side  or  out  in  the  center  of  the 
room  side? 

A.  This  room  is  a  square  room  and  this  desk  is  more  to  the 
center  of  the  room,  so  he  was  not  to  the  wall  side. 

Q.  Did  you  see  a  rubber  hose  in  that  room? 

A.  No;  I  did  not. 

Q.  You  have  never  seen  a  rubber  hose  around  Headquarters, 
have  you? 

A.  I  never  have;  no,  sir. 

Q.  Did  you  see  any  other  object  that  was  used  to  inflict 
punishment  on  a  person  over  there? 

A.  No,  sir. 

Q.  Did  you  see  anyone  hold  a  gun  up  against  the 
defendant? 

662  A.  No,  sir. 

Q.  Did  you  see  anyone  kick  him? 

A.  No,  sir. 

Q.  Did  you  see  anyone  strike  him? 

A.  No,  sir. 

Q.  At  no  time  did  you  see  anyone  strike  him?* 

A.  I  did  not,  sir. 

Q.  There  is  some  evidence  about  him  being  furnished  a  meal. 
Do  you  recall  when  that  happened? 

A.  A  meal? 

Q.  Yes. 

A.  I  do  recall  he  had  something  to  eat;  yes,  sir. 

Q.  When  did  that  take  place? 

A.  I  believe  that  that  was  between  the  time  that  Sergeant 
Perry  started  talking  to  him  and  while  we  were  waiting  for 
Sergeant  Vogelsang  to  come  in  and  type  a  statement. 

Q.  Did  you  see  Dr.  MacDonald  examine  the  defendant  over 
there? 

A.  I  don’t  think  I  was  present  at  that  time;  no,  sir. 

Q.  Did  you  talk  with  Officer  Felber  about  the  arrests  made 
in  the  case,  that  is,  before  you  talked  to  the  defendant? 
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A.  No;  I  did  not. 

Q.  Did  Officer  Felber  tell  you  he  struck  the  defendant? 

A.  He  did  not. 

Q.  Do  you  know  why  the  defendant  was  carted 

663  around  from  precinct  to  precinct? 

The  Court.  Is  there  any  evidence  that  he  was? 

Mr.  Williams.  Yes.  He  states  so  himself  and  the  Govern¬ 
ment’s  testimony  throughout  showed  he  was  at  No.  1  Precinct, 
No.  9  Precinct,  and  he  was  at  Headquarters. 

The  Court.  That  does  not  mean  he  was  carted  around. 
Mr.  Williams.  I  will  reframe  my  question. 

By  Mr.  Williams: 

Q.  Do  you  know  why  the  defendant  was  carried  to  different 
precincts? 

A.  I  know  he  was  take  to  Headquarters  for  the  purpose 
of  talking  to  him  and  I  know  that  he  went  to  No.  9  Precinct 
for  the  purpose  of  a  line-up  there.  I  do  not  know  what  otlher 
precincts  he  went  to. 

Q.  Isn’t  it  a  fact  that  the  defendant  was  not  arraigned  ind 
was  kept  in  custody  of  the  Police  Department  in  order  t|hat 
they  might  sweat  him  out? 

A.  No,  sir. 

Mr.  Williams.  That  is  all. 

664  Thereupon  Howard  L.  Wright  was  recalled  as  a  wit¬ 
ness  for  and  on  behalf  of  the  United  States  and,  having 

been  previously  duly  sworn,  was  examined  and  testified  |  as 
follows: 

Direct  examination  by  Mr.  Murray: 

Q.  Were  you  with  Patton  when  Patton  was  arrested? 

A.  Yes. 

The  Court.  And  the  witness’  name? 

Mr.  Murray.  Howard  L.  Wright,  Your  Honor. 

By  Mr.  Murray: 

Q.  You  are  the  one  who  lived  in  the  same  house  with  Patten 
for  four  or  five  years,  aren’t  you? 

A.  Yes. 

Q.  Were  you  with  him  when  he  was  arrested  in  the  early 
morning  hours  of  Sunday,  June  9, 1946? 
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A.  Yes. 

Mr.  Murray.  Have  Mr.  Felber  step  in. 

(Mr.  Felber  entered  the  courtroom.) 

By  Mr.  Murray: 

Q.  Do  you  know  the  name  of  the  officer  who  arrested  him? 
A.  No. 

Q.  Look  at  the  gentleman  who  appears  at  the  door¬ 
way. 

665  Mr.  Murray.  That  is  all. 

(Mr.  Felber  retired  from  the  courtroom.) 

By  Mr.  Murray: 

Q.  Do  you  recognize  that  man? 

A.  No;  I  can’t  hardly  say. 

Q.  How  many  officers  entered  the  room  of  Patton  when  he 
was  arrested?* 

A.  Two. 

Q.  Were  you  there  when  Patton  was  arrested  and  taken 
out  of  that  room? 

A.  Yes. 

Q.  Was  Patton  at  any  time  struck  by  either  of  these  men 
or  by  anybody  in  that  room? 

A.  No. 

Mr.  Murray.  That  is  all. 

Cross-examination  by  Mr.  Williams: 

Q.  Was  he  struck  in  the  hallway? 

A.  I  couldn’t  say  about  that. 

Q.  I  beg  pardon? 

A.  I  couldn’t  say  about  that.  I  wasn’t  out  in  the  hall. 

Q.  You  were  arrested  at  the  same  time,  weren’t  you? 

A.  Yes. 

Q.  What  did  they  charge  you  with? 

Mr.  Murray.  I  object  to  that. 

666  The  Witness.  There  was  no  charge. 

The  Court.  Yes;  objection  sustained. 

By  Mr.  Williams: 

Q.  How  long  did  they  hold  you? 

A.  A  little  over  a  day. 
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Q.  They  released  you  on  Monday,  the  10th,  is  that  correct?* 
A.  Yes. 

Q.  Did  they  have  you  in  company  with  Patton  when  you  were 
under  arrest? 

A.  No. 

Q.  Where  did  they  have  you? 

A.  In  No.  2  Precinct.  • 

-  Q.  No.  2  Precinct? 

A.  Yes,  sir. 

Q.  Did  you  talk  with  any  of  the  officers  there? 

A.  No,  sir. 

Q.  Do  you  know  which  Precinct  Patton  was  carried  to? 

A.  No;  I  don’t. 

Q.  You  know  that  he  was  not  at  No.  2  Precinct,  don’t  you? 
A.  Yes. 

Mr.  Williams.  That  is  all. 

Mr.  Murray.  That  is  all. 

(Witness  excused.) 

667  Mr.  Murray.  Mr.  Felber. 

Thereupon  Richard  J.  Felber  was  recalled  as  a  witness  for 
and  on  behalf  of  the  United  States  and,  having  been  previously 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Murray: 

Q.  Mr.  Felber,  you  are  one  of  the  officers  that  arrested 
Patton? 

A.  Yes,  sir;  I  am. 

Q.  At  1334  Corcoran  Street  in  the  early  morning  holers  of 
June  9,  1946? 

A.  That  is  right. 

Q.  Did  you  strike  him  on  that  occasion? 

A.  I  did  not. 

Q.  Did  you  at  any  time  strike  him? 

A.  I  did  not. 

Q.  Did  anybody  in  your  presence  then  or  at  any  time  Strike 
him? 

A.  No,  sir;  they  did  not. 

Mr.  Murray.  That  is  all. 
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Cross-examination  by  Mr.  Williams: 

Q.  Did  you  also  arrest  Howard  Wright  at  that  time? 

668  A.  Yes,  sir;  I  did. 

Q.  What  Precinct  did  you  carry  the  defendant  Patton 
to  at  the  time  you  arrested  him? 

A.  No.  1  Precinct. 

Q.  What  Precinct  did  you  carry  Wright  to? 

A.  I  turned  Wright  and  Moye  over  to  Sergeant  Hallman-of 
the  Robbery  Squad  cruiser  and  he  took  him  to  another  precinct. 

Q.  The  question  was  what  Precinct  was  Wright  carried  to, 
if  you  know. 

A.  Only  what  I  was  told. 

Q.  He  was  not  carried  to  No.  1  Precinct,  was  he? 

A.  No,  sir;  he  was  not. 

Q.  The  time  you  carried  Patton  down  the  hallway,  was  any¬ 
one  present  with  you  at  that  time;  that  is,  when  you  made  the 
original  arrest? 

A.  Yes;  they  were  all  present. 

Q.  When  you  say  they  were  all  present,  who  do  you  mean? 

A.  Wright,  Moye,  and  Detective  Beach  of  No.  12  Precinct. 

Q.  Is  it  your  testimony  that  Wright  was  in  the  hallway  at 
the  same  time  Patton  was? 

A.  That  is  my  recollection. 

Q.  If  Wright  testified  he  was  not  in  the  hallway  at  the  time 
Patton  was  then  you  would  say  he  was  not? 

A.  I  say  that  is  my  best  recollection.  I  wouldn’t  be 

669  positive  about  that. 

Q.  Had  you  struck  the  defendant  would  you  admit 
it? 

The  Court.  Just  a  moment.  I  don’t  think  that  is  an  appro¬ 
priate  question. 

Mr.  Williams.  I  beg  your  pardon,  Your  Honor? 

The  Court.  That  is  like  asking  him  “Would  you  commit 
perjury”? 

Mr.  Williams.  That  is  true,  and  he  would  say  “No”. 

The  Court.  I  will  let  him  answer  the  question  for  his  own 
sake  even  though  I  consider  it  improper. 

Mr.  Williams.  I  will  withdraw  the  question,  Your  Honor. 
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The  Court.  Very  well. 

Mr.  Williams.  That  is  all. 

Mr.  Murray.  That  is  the  end  of  the  Government’s  case. 

The  Court.  I  would  like  to  ask  the  officer  a  question  to  clear 
something  up  in  my  own  mind. 

When  a  person  is  arrested,  what  determines  what  preicinct 
he  shall  be  taken  to? 

The  Witness.  Usually,  Your  Honor,  the  closest  Precinct  for 
our  convenience  to  Headquarters.  In  this  instance,  I  wajs  di¬ 
rected  to  separate  these  men,  particularly  Patton,  from  any¬ 
body  else,  and  that  is  why  Moye  and  Wright  were  sent  to  No.  2 
in  the  company  of  Sergeant  Hallman  and  Patton  was  tjaken 
to  No.  1  by  myself. 

The  Court.  In  other  words,  there  is  no  rule  tHat  a 
670  person  who  is  arrested  should  be  taken  to  the  Precinct 
which  covers  the  area  within  which  the  arrest  is  made? 

The  Witness.  No,  sir;  there  is  not. 

Mr.  Williams.  May  I  ask  this  question? 

The  Court.  Yes,  surely. 

By  Mr.  Williams: 

Q.  You  mentioned  a  person  named  Moye.  What  was  his 
full  name? 

A.  Arthur  Moye. 

Q.  Where  does  he  live,  do  you  know? 

A.  He  was  living  with  Patton. 

Q.  How  far  is  No.  1  Precinct  from  Headquarters? 

A.  About  three  blocks. 

The  Court.  Where  is  No.  1  Precinct? 

The  Witness.  It  is  in  the  400  block  of  New  Jersey  Avenue 
Northwest. 

The  Court.  Where  is  No.  2  Precinct? 

The  Witness.  No.  2  is  located  between  5th  and  6th|  on 
New  York  Avenue  Northwest. 

i 

By  Mr.  Williams: 

Q.  That  would  be  about  how  many  blocks? 

A.  This  is  the  500  block  and  New  York  Avenue  would  be 
about  the  900  block. 
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Q.  Would  you  say  close  to  fourteen  blocks  from  Head¬ 
quarters? 

671  A.  No.  2  Precinct? 

Q.  Yes.  ' 

A.  No;  I  don’t  believe  it  is  that  much,  possibly  eight  or 
nine  blocks. 

Q.  It  is  over  at  6th  Street,  isn’t  it? 

A.  It  is  between  5th  and  6th. 

The  Court.  Is  it  on  the  corner? 

The  Witness.  It  is  within  the  block.  It  takes  in  the 
triangle. 

Mr.  Williams.  Do  you  know  where  it  is,  Your  Honor? 
The  Court.  I  drive  by  there  every  morning.  I  take  a  turn 
at  6th  Street.  I  thought  that  police  station  was  on  the  corner. 
Mr.  Williams.  It  is  on  the  corner. 

The  Witness.  It  takes  in  the  triangle,  Your  Honor. 

By  Mr.  Williams: 

Q.  Where  is  No.  9  Precinct? 

A.  No.  9  is  located  between  D  and  E  on  9th  Street  North¬ 
east. 

Q.  Is  No.  4  Precinct  closer  to  Headquarters  than  No.  9? 

A.  Yes,  sir. 

Q.  And  is  No.  5  Precinct  closer  to  Headquarters  than  No.  9? 
A.  They  are  about  the  same  distance. 

The  Court.  Where  is  No.  5? 

672  The  Witness.  5  is  at  5th  and  E  Southeast. 

Mr.  Williams.  That  is  all,  Your  Honor. 

Mr.  Murray.  That  is  the  end  of  our  offer  of  evidence,  if  the 
Court  please,  on  this  preliminary  hearing. 

The  Court.  I  want  to  inquire  of  you,  Mr.  Murray:  The 
defendant  Patton  claimed  that  he  was  assaulted  at  the  time 
of  the  arrest,  then  that  he  was  assaulted  at  Headquarters. 
You  have  offered  testimony  on  those  two  aspects,  but  he  also 
testified,  according  to  my  notes,  that  he  was  assaulted  at  No. 
9  Precinct. 

Has  there  been  any  testimony  offered  by  the  Government 
on  this  subject? 

Mr.  Murray.  I  do  not  believe  so,  Your  Honor. 
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The  Court.  I  do  not  find  any  in  my  notes  so  that  stands 
uncontradicted. 

Mr.  Murray.  Yes.  Will  you  pardon  me  just  a  moment^ 

The  Court.  Yes. 

Mr.  Murray.  Your  Honor,  we  are  not  able  to  do  that  at 
this  time.  We  will  have  to  make  an  inquiry  at  No.  9  as  to 
the  man  who  was  put  on  guard  over  this  man.  I  think  we 
can  produce  him  in  about  15  or  20  minutes. 

The  Court.  We  will  take  our  midmorning  recess  at  this 
time  because,  on  the  record  as  it  stands,  I  am  dubious,  at  le4st. 

Mr.  Murray.  Yes- 

673  The  Court.  Unless  there  be  any  misunderstanding,  I 
want  to  say  that  I  credit  the  testimony  of  the  police 
officers.  They  impressed  me  as  men  of  probity  and  men  who 
are  conscientious  and  I  am  more  impressed  by  their  testimony 
than  I  am  impressed  by  Patton,  first  because  his  testimony  was 
so  incoherent  and,  in  the  second  place,  he  is  an  interested  wit¬ 
ness  and  he  has  a  previous  series  of  convictions  or  at  least  ope. 
He  happened  to  mention  the  fact  when  he  was  on  the  stand 
he  had  been  at  Lorton  but  my  difficulty  at  the  present  time  is 
that  the  officers  whom  you  have  called  testified  to  what  hap¬ 
pened  at  Police  Headquarters  and  they  also  testified  to  what 
happened  on  the  arrest. 

There  has  been  no  contradiction  of  the  assertion  of  Patten 
that  he  was  beaten  at  the  police  station  and  I  think  if  he  was 
beaten  at  the  police  station  shortly  before  he  was  brought  to 
Police  Headquarters  for  questioning,  even  though  he  wasn’t 
ill-treated  at  Headquarters,  he  might  have  been  in  fear  as  a 
result  of  what  had  happened  to  him  at  the  police  station. 
***** 

676  Thereupon  Walter  D.  Perry  was  recalled  as  a  wit¬ 
ness  for  and  on  behalf  of  the  United  States  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows:  | 

Direct  examination  by  Mr.  Murray: 

Q.  Mr.  Perry,  when  was  Patton  taken  to  the  9th  Precinct[? 

A.  About  10  o’clock  or  later,  possibly  sometime  between 
10  and  11  o’clock  on  the  10th  of  June  this  year. 

737770 — 47 - 14 
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Q.  That  was  on  the  10th  of  June? 

A.  That  is  right. 

677  Q.  Was  he  taken  to  No.  9  Precinct  on  more  than  one 
occasion? 

A.  I  am  positive  that  he  was  not. 

The  Court.  Will  you  give  me  that  time  again,  please? 

Mr.  Murray.  Between  10  and  11  p.  m.,  Monday,  June  10. 
Mr.  Williams.  Was  it  p.  m.  I  understood  him  to  say  be¬ 
tween  10  and  11. 

The  Witness.  P.  M. 

The  Court.  I  thought  he  was  at  Headquarters  that  evening. 
Mr.  Murray.  He  was  taken  from  Headquarters  to  No.  9, 
was  he  not? 

The  Witness.  That  is  right. 

By  Mr.  Murray: 

Q.  That  was  after  he  had  finished  his  written  statement,  was 
it  not?- 

A.  That  is  correct. 

Q.  In  other  words,  he  was  first  taken  to  No.  9  after  his  verbal 
and  written  statements  to  the  police  were  completed? 

A.  That  is  correct. 

The  Court.  Where  had  he  been  before  that? 

The  Witness.  At  No.  1. 

The  Court.  What  was  the  purpose  of  taking  him  to  No.  9 
instead  of  back  to  No.  1? 

The  Witness.  Well,  Your  Honor,  No.  1,  there  is  a  lot  of 
confusion  there.  It  is  a  rather  busy  precinct  and  it  is 

678  right  hard  to  hold  a  line-up  in  No.  1  Precinct.  I  cannot 
recall  on  any  occasion  where  there  ever  was  a  line-up 

held  at  No.  1.  We  always  try  to  pick  a  precinct  that  is  more 
quieter. 

The  Court.  Was  the  line-up  held  after  the  statement  was 
obtained? 

The  Witness.  Yes,  sir. 

By  Mr.  Murray: 

Q.  And  the  purpose  of  taking  him  to  No.  9  was  to  have  a 
line-up? 

A.  That  is  correct. 
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Q.  What  witnesses  did  attend  it,  in  fact? 

A.  Iola  Latney  and  Virginia  Stephens  and  Mr.  Nusbickel. 

The  Court.  Don’t  you  hold  line-ups  at  Police  Headquarters? 

The  Witness.  No,  sir;  we  do  not  have  possession  of  our  cell 
blocks.  We  cannot  hold  prisoners  there.  The  Army  st^ll  has 
those  and  we  have  to  use  the  precincts  to  hold  our  line-ikps  of 
that  nature.  Of  course,  we  have  a  regular  line-up  every  day  of 
prisoners  there  at  7  o’clock.  That  is  handled  by  the  Inspector 
but  any  other  line-ups  we  usually  hold  right  in  the  precincts 
because  we  use  other  prisoners.  We  do  not  have  any  prisoners 
to  put  in  the  line-up  at  Headquarters  except  at  7  o’clock. 

By  Mr.  Murray: 

Q.  After  Patton  was  taken  to  No.  9  he  was  placed  in  a  line¬ 
up,  was  he  not? 

679  A.  Yes;  he  was. 

Q.  And  identified  by  two  of  those  three  witnesses; 
that  is,  Iola  Latney  and  Virginia  Stephens? 

A.  That  is  right. 


Q.  Thereafter  did  he  make  certain  confessions  of  a  verbal 
nature  in  front  of  them? 


A.  Yes,  he  did,  including  Mr.  Nusbickel. 

Mr.  Murray.  We  will  offer  those  in  evidence. 

The  Court.  No;  that  is  beyond  the  scope  of  this  inquiry. 

Mr.  Murray.  I  mention  that  so  counsel  may  go  into  that 
if  he  chooses  because  those  verbal  statements  did  come  after 
the  prisoner  was  taken  to  No.  9. 

By  Mr.  Murray: 

Q.  Mr.  Perry,  did  you  go  with  Patton  to  No.  9? 

A.  No,  sir. 

Q.  Who  did  accompany  him  from  Headquarters? 

A.  Sergeant  Vogelsang  and  Sergeant  Hunt. 

Q.  Did  you  see  Patton  at  No.  9  later? 

A.  Yes,  sir. 

7  #  i 

Q.  How  long  after  you  left  Headquarters  was  it  that  you  Saw 
him  there? 

A.  I  remember  the  line-up  was  conducted  at  11:  55.  I  ar¬ 
rived  there  possibly  at  11 :  30  back  in  No.  9. 
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Q.  Where  was  Patton  at  the  precinct,  at  what  part  of 

680  the  precinct  was  Patton  there  when  you  got  there? 

A.  He  was  back  in  the  cell.  I  didn’t  go  back  there 
then.  I  assisted  Lieutenant  Flaherty  in  arranging  the  line-up. 

Q.  Who  was  back  in  the  cell,  if  you  know? 

A.  I  do  remember  Sergeant  Bonaccorsy  who  had  been  on  a 
mission  with  me  before  we  went  to  No.  9  and  Sergeant  Bonac¬ 
corsy  and  I  arrived  at  No.  9.  I  remember  him  talking  to 
Sergeant  Donahue  about  Patton  being  lodged  there  for  the 
night  and  putting  a  guard  over  him. 

Q.  Was  a  guard  put  over  him  and  why  was  a  guard  put  over 
him? 

A.  We  usually  put  a  guard  over  a  prisoner  who  is  to  be 
charged  with  murder  because  we  feel  they  may  attempt  suicide, 
is  the  main  purpose. 

Mr.  Murray.  That  is  all  I  have  to  ask. 

The  Court.  I  want  to  ask  one  more  question.  Do  you  know 
of  your  own  knowledge  that  Patton  was  not  at  No.  9  at  any 
time  prior  to  the  questioning  at  Police  Headquarters  at  7 
o’clock  Monday  evening? 

The  WTtness.  Not  to  my  knowledge,  he  was  not.  It  was 
my  understanding  he  was  at  No.  1  all  the  time  and  did  not  go 
to  No.  9  until  after  the  statements  had  been  taken,  both  verbal 
and  written. 

The  Court.  Mr.  Williams. 

681  Cross-examination  by  Mr.  Williams: 

Q.  Sergeant  Perry,  did  you  have  a  line-up  at  Head¬ 
quarters  on  Sunday  night  at  7  o’clock? 

A.  No,  sir. 

Q.  You  had  none  Sunday  night  but  you  had  one  Saturday 
night  and  at  other  nights? 

A.  On  Sunday  we  have  the  showup  at  noontime. 

Q.  Therefore,  the  facilities  for  the  line-up  at  Headquarters 
were  not  in  use  at  any  time  subsequent  to  noon  on  Sunday, 
is  that  correct? 

A.  No;  they  are  not  in  use.  The  facilities  are  available. 
However,  we  do  not  have  any  prisoners  there. 

Q.  But  you  do  have  a  bull-pen  there  behind  the  line-up 
room  where  prisoners  may  be  kept,  isn’t  that  correct? 
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A.  It  is  only  a  temporary  arrangement. 

Q.  Of  course,  but  there  is  a  cell  and  a  bull-pen? 

A.  It  isn’t  a  cell,  no.  It  is  simply  an  enclosure  that  I  might 
say  is  sufficient  to  keep  prisoners  in  while  there  aretnen  there 
watching  them  and  guarding  them  and  being  put  on  the  line-ilp 
block. 

Q.  There  are  bars  there,  aren’t  there? 

A.  Yes;  there  are  bars  but  it  is  not  laid  off  in  cells. 

Q.  I  beg  pardon? 

A.  It  isn’t  laid  off  in  cells. 

682  Q.  But  a  large  cell,  a  single  cell,  isn’t  that  correct? 

A.  That  is  right. 

Q.  As  I  understand,  the  facilities  for  a  line-up  are  better 
at  Headquarters  than  any  place  else  in  this  city,  aren’t  they)? 

The  Court.  I  understood,  Mr.  Williams,  the  reason  they 
cannot  hold  a  line-up  at  Police  Headquarters  is  because  they 
have  no  other  prisoners  to  put  in  the  line-up  and  not  th^-t 
there  are  no  physical  facilities. 

Mr.  Williams.  I  am  coming  to  that  too. 

By  Mr.  Williams: 

Q.  As  a  matter  of  fact,  on  this  evening  when  you  did  hold 
the  line-up  at  No.  9  there  were  prisoners  brought  from  o their 
precincts,  were  there  not? 

A.  Yes;  because  when  we  got  to  No.  9  we  found  they  diji 
not  have  enough  prisoners  to  put  in  a  line-up  and  we  had  to 
call  No.  4. 

Q.  How  many  prisoners  did  you  bring  in  from  No.  4? 

A.  I  would  have  to  refer  to  No.  4. 

Q.  In  any  event,  you  know  they  did  bring  some  from  No.  4 
to  No.  9? 

A.  Yes;  we  called  on  No.  4. 

Q.  Is  No.  4  closer  than  No.  9  to  Headquarters? 

A.  There  isn’t  much  difference. 

Q.  Were  you  at  roll  call  yesterday  morning  whep 

683  Major  and  Superintendent  of  Police  Callahan  addressed 
the  Precincts  and  the  detectives? 

A.  No;  I  was  not. 

I 

i 
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Q.  Were  you  at  the  roll  call  when  Major  and  Superintendent 
of  Police  Callahan  at  Headquarters  addressed  the  roll  call? 

A.  No,  sir. 

Q.  It  isV°ur  testimony  that  Sergeant  Vogelsang  and  Ser¬ 
geant  Hunt  were  the  only  two  that  accompanied  Patton  from 
Headquarters  on  this  evening? 

A.  I  told  them  to  take  him  over  there  and  I  am  quite  sure 
they  did. 

Mr.  Williams.  That  is  what  I  mean,  they  were  the  only 
two.  That  is  all. 

(Witness  excused.) 

Mr.  Murray.  Mr.  Hunt. 

Thereupon  Joseph  H.  Hunt  was  called  as  a  witness  for  and 
on  behalf  of  the  United  States  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Murray: 

Q.  Mr.  Hunt,  your  full  name  is  Joseph  H.  Hunt? 

A.  Joseph  H.  Hunt. 

684  Q.  How  long  have  you  been  in  the  Police  Depart¬ 
ment? 

A.  About  24  years  and  8  months. 

Q.  What  squad  are  you  now  on? 

A.  The  Robbery  Squad. 

Q.  Were  you  assigned  to  this  case  now  being  tried? 

A.  Yes,  sir. 

Q.  Did  you  take  the  defendant  Patton  from  Police  Head¬ 
quarters  to  the  9th  Precinct  on  Monday,  June  10? 

A.  Yes,  sir. 

Q.  Do  you  remember  the  hour  that  you  left  Headquarters 
in  Patton  s  company  and  when  you  got  to  the  Precinct? 

A.  I  think,  to  the  best  of  my  knowledge,  it  was  somewhere 
between  9  and  10  o’clock  p.  m. 

Q.  And  how  long  did  you  yourself  remain  at  No.  9  after 
Patton  got  there? 

A.  I  stayed  there  until  after  the  line-up  was  conducted. 

Q.  At  what  hour  was  that? 

A.  About  11 :55  p.  m. 
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Q.  Where  was  Patton  taken  when  he  first  arrived  at  No.j  9 
Precinct,  what  part  of  the  building  was  he  taken  to? 

A.  To  the  best  of  my  knowledge,  to  the  cell  block. 

Q.  Did  you  go  there  with  him? 

A.  No;  I  did  not. 

Q.  Did  you  see  him  in  the  cell  block? 

685  A.  No,  sir. 

Q.  The  next  time  you  saw  him  what  was  happening? 

A.  In  the  Sergeants’  room  at  No.  9  Precinct. 

Q.  I  mean  was  that  a  line-up? 

A.  That  was  prior  to  the  line-up. 

Q.  That  was  before  the  line-up? 

A.  That  is  right. 

Q.  How  long  did  you  see  him  in  the  Sergeants’  room? 

A.  I  imagine  he  remained  in  there  about  ten  minutes 
fore  the  line-up  was  conducted. 

Q.  And  you  were  there,  of  course,  at  the  line-up? 

A.  Yes,  sir. 

Q.  And  after  the  line-up  was  over  he  was  taken  back  to 
cell  block,  as  you  understood  it? 

A.  Yes,  sir. 

Q.  Did  you  see  him  after  that  that  night  at  all? 

A.  No  more  that  night. 

Q.  When  was  the  next  time  you  saw  him? 

A.  At  the  Morgue. 

Q.  At  the  Morgue  and  at  what  hour? 

A.  I  should  say  around  11  a.  m. 

Q.  At  any  time  that  you  saw  him  that  you  were  in  hib 
presence  did  you  or  anybody  in  your  presence  and  his  strike 
him? 

A.  No,  sir. 

686  Q.  Was  he  kicked  or  beaten  or  in  any  way  done  vio^ 
lence  by  anybody  in  your  presence  and  including  your¬ 
self? 

A.  Not  by  anyone ;  no  one  at  all. 

Mr.  Murray.  That  is  all. 

The  Court.  I  want  to  ask  you,  Mr.  Hunt,  whether  the  writj* 
ten  statement  that  was  procured  from  Patton  was  signed  by 
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him  before  he  was  taken  to  No.  9  Precinct  or  after  he  was 
taken  there? 

The  Witness.  The  statement  signed  by  Patton  was  signed 

prior  to  his  being  delivered  to  No.  9  for  the  line-up. 

#  *  #  *  * 

688  Edward  Howard  Plumb  was  called  as  a  witness  for 
and  on  behalf  of  the  United  States  and,  having  been 

first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Murray: 

Q.  Mr.  Plumb,  will  you  state  your  full  name,  sir? 

A.  Edward  Howard  Plumb. 

The  Court.  You  will  have  to  speak  loud  enough  so  we  can 
hear  you.  I  haven’t  gotten  the  witness’  name  yet. 

The  Witness.  Edward  Howard  Plumb. 

The  Court.  How  do  you  spell  your  last  name? 

689  The  Witness.  P-l-u-m-b. 

By  Mr.  Murray: 

Q.  Are  you  a  member  of  the  Police  Department,  Mr.  Plumb? 
A.  I  am. 

Q.  How  long  have  you  been  a  member? 

A.  A  little  over  four  years. 

Q.  Were  you  at  No.  9  in  June  of  1946? 

A.  Yes,  sir. 

Q.  Do  you  remember  a  prisoner  named  Jesse  James  Patton 
being  brought  there? 

A.  Ido. 

Q.  Do  you  see  him  here  in  the  court?  Are  you  able  to  iden¬ 
tify  him? 

A.  Yes.  (The  witness  pointed  to  the  defendant  Patton.) 
Mr.  Murray.  He  has  identified  Patton  by  pointing  to  him 
from  the  witness  chair. 

By  Mr.  Murray: 

Q.  When  did  you  first  see  him,  the  date  and  the  hour,  if  you 
recall  it? 

A.  I  am  not  quite  sure  of  the  date  but  I  was  working  mid¬ 
night  and  I  come  on  duty  and  the  first  time  I  saw  him  was  in 
the  cell  block  and  I  was  stationed  back  there  to  guard  him. 
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Q.  You  were  stationed  to  watch  him,  were  you? 

690  A,  That  is  right,  sir. 

Q.  At  what  hour  did  you  begin  your  duty  of  watching 

him? 

A.  About  midnight. 

Q.  And  how  long  did  you  watch  him? 

A.  Until  relieved  in  the  morning  about  7:30. 

Q.  During  the  period  that  you  watched  him,  did  anybody 
beat  him  or  strike  him  ? 

A.  No,  sir. 

Q.  Why  were  you  watching  him?  What  were  your  instruc¬ 
tions? 

A.  To  see  that  he  did  not  inflict  any  harm  on  himself. 

Q.  Was  he  in  a  cell  block? 

A.  Yes,  sir. 

Q.  Was  he  alone  or  with  another  prisoner? 

A.  He  was  alone. 

•  Q.  Were  you  in  sight  of  him  all  night? 

A.  All  except  for  half  an  hour  when  I  was  relieved  to  eat. 

Q.  When  was  that  half  hour? 

A.  It  was  around  4  o’clock  in  the  morning. 

Q.  And  then  after  that  half  hour,  you  came  back  and  re¬ 
sumed  the  watch  until  when? 

A.  Until  about  7  o’clock  when  I  was  relieved  by  the  dhy 
man. 

691  Q.  When  you  came  back  from  your  relief,  was  he  sfill 
in  the  block? 

A.  Yes.  j 

Q.  Was  there  any  sign  of  injury  having  been  done  to  hii^i? 
A.  No,  sir.  He  was  asleep  when  I  left  and  asleep  when!  I 
came  back. 

Q.  At  any  time  did  you  have  any  conversation  with  him? 

A.  Yes,  sir. 

Q.  When  did  you  speak  to  him? 

A.  He  was  talking  to  me  off  and  on  as  he  woke  up  during 
the  night. 

Q.  Did  he  at  any  time  say  he  had  been  beaten  by  an  officer 
or  anybody? 

A.  No,  he  did  not. 


218 


Q.  When  you  went  off  duty  at  7:30  what  was  done  with 
reference  to  watching  him  or  being  with  him? 

A.  The  man  who  relieved  me  took  the  same  chair  X  had 
right  back  by  the  cell  block. 

Q.  Who  w'as  the  man  who  relieved  you? 

A.  I  am  not  quite  sure. 

Q.  After  you  left  your  duty  at  7:30  that  morning,  did  you 
ever  again  see  Patton? 

A.  I  don't  believe  I  did. 

Q.  Until  today? 

692  A.  That  is  right. 

Mr.  Murray.  That  is  all  I  have  to  ask. 

Mr.  Williams.  May  I  inquire  now,  Your  Honor? 

The  Court.  Yes. 

Mr.  Murray.  I  have  finished  my  questions,  if  the  Court 
please. 

Cross-examination  by  Mr.  Williams: 

Q.  Officer  Plumb,  as  I  understand,  you  came  on  duty  at  mid¬ 
night? 

A.  That  is  right,  sir. 

Q.  Of  June  9th  or  10th,  wffiich  was  it? 

A.  I  am  not  sure. 

Q.  Where  was  the  defendant  when  you  came  on  duty? 

A.  In  the  cell. 

Q.  What  cell  was  it? 

A.  No.  5  cell. 

Q.  W’ho  was  guarding  him  before  you  came  there,  if  any¬ 
one? 

A.  I  believe  it  was  Officer  Beach. 

The  Court.  In  order  to  shorten  matters  I  am  going  to  in¬ 
terrupt  this.  It  seems  to  me  that  if  it  is  established  that  the 
defendant  Patton  was  not  taken  to  No.  9  until  after  he  signed 
the  statement  then  I  am  not  interested,  for  the  purpose  of  this 
hearing,  in  what  happened  at  No.  9. 

693  According  to  my  notes,  he  testified  that  he  was  beaten 
in  No.  9  but  that  he  was  not  taken  to  No.  9  until  after 

he  signed  the  statement  then  what  happened  at  No.  9  becomes 
immaterial. 


219 


I  am  trying  to  locate  the  statement  in  the  transcript  where 
he  stated  that  he  was  beaten  at  No.  9  Precinct.  Yes,  on  page 
605  of  the  transcript  at  the  bottom  of  the  page  that  testimony 
appears,  but  it  now  seems  probable,  from  Officer  Hunt's  tjesti- 
mony  and  Officer  Perry’s  testimony,  that  Patton  was  not  taken 
to  No.  9  until  after  he  signed  the  statement.  If  that  is  so  then 
any  events  that  transpired  at  No.  9  would  have  no  bearing  on 
the  admissibility  of  his  statement. 

Mr.  Murray.  I  can  show  that  more  positively  if  the  Court 
cares  to  hear  by  the  officer  who  wrote  the  statement  and  then 
took  this  man  to  No.  9. 

The  Court.  Proceed  in  your  own  way  but  I  am  indicating 
what  is  in  my  own  mind. 

Mr.  Murray.  Yes.  I  can  prove  that  absolutely.  Those  are 
all  the  questions  I  have  to  ask  of  this  witness. 


694  The  Court.  Yes.  Let’s  go  back  to  how  this  proceed¬ 
ing  started.  Officer  Perry  was  on  the  stand.  He  testi¬ 
fied  that  between  7  and  7:30  on  Monday  evening  he  c|om- 
menced  questioning  the  defendant  Patton.  That  questioning 
resulted  in  the  written  statement  that  evening. 

I 

Mr.  Murray  then  asked  the  witness  to  state  what  the  de¬ 
fendant  Patton  had  stated  to  him  during  that  questioning. 
You  objected  on  the  ground  that  the  statement  was  procured 
by  intimidation.  I  think  those  were  your  words  and  so  I  am 
now  conducting  a  hearing  to  dispose  of  that  particular  objec¬ 
tion. 

I  always  like  to  confine  myself  to  the  precise  issue  I  have  to 
determine. 


695  Walter  B.  Vogelsang  was  called  as  a  witness  for 
and  on  behalf  of  the  United  States  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 


Direct  examination  by  Mr.  Murray  : 
Q.  Will  you  state  your  full  name? 

A.  Walter  B.  Vogelsang. 

Q.  Will  you  spell  your  last  name? 

A.  V-o-g-e-l-s-a-n-g. 
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Q.  Mr.  Vogelsang,  you  are  a  member  of  the  Police  Depart¬ 
ment,  are  you  not? 

A.  Iam. 

Q.  What  are  your  duties? 

A.  I  am  assigned  to  the  Homicide  Squad. 

Q.  What  are  your  particular  duties,  what  sort  of  work  do 
you  ordinarily  do? 

A.  I  have  taken  statements  but  I  am  not  assigned  to  that 
particular  work  right  now  though  I  do  take  them  at  times. 

Q.  Did  you  typewrite  the  statement  I  now  show  you 

696  which  has  been  marked  Government  Exhibit  17? 

A.  Yes,  sir;  I  did. 

Q.  Will  you  state,  using  the  statement  if  necessary,  to  re¬ 
fresh  your  recollection  and  if  not  just  tell  us  independently 
when  the  writing  of  that  statement  was  finished,  that  is,  when 
it  was  fully  completed  by  the  signing  of  the  name  on  the  last 
page,  Jesse  James  Patton,  at  what  hour  and  date  it  was 
finished. 

A.  It  was  completed  at  9:46. 

Q.  A.  M.  or  P.  M.? 

A.  P.  M. 

Q.  And  the  date? 

A.  The  date  was  June  10, 1946. 

The  Court.  What  was  the  hour  again?  I  didn’t  catch  it. 

Mr.  Murray.  June  10,  1946,  and  the  statement  was  com¬ 
pleted  at  9:46. 

By  Mr.  Murray: 

Q.  Do  you  recognize  the  person  who  signed  it,  Jesse  James 
Patton,  in  this  courtroom? 

A.  Yes,  sir;  I  do. 

Q.  Will  you  point  him  out,  please? 

A.  He  is  sitting  right  there  (indicating  the  defendant 
Patton). 

Mr.  Murray.  He  has  identified  the  defendant  Patton. 

697  By  Mr.  Murray: 

Q.  Did  you  take  Patton  to  No.  9  Precinct? 

A.  Yes,  I  took  Patton  to  No.  9  Precinct  in  company  with 
Detective  Sergeant  Hunt. 
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Q.  When  did  you  take  him  there? 

A.  Sometime  between  10  and  10:30  p.  m. 

Q.  On  the  same  date? 

A.  The  same  date,  yes,  sir. 

Q.  In  other  words,  within  an  hour  or  so  after  this  statement 
i$as  written? 

A.  That  is  correct. 

Q.  You  are  positive  it  was  after  the  statement  was  written 
and  not  before? 

A.  It  was  after  the  statement  was  written. 

Mr.  Murray.  That  is  all. 

I  am  not  offering  that  at  this  time,  Mr.  Williams. 

Mr.  Williams.  I  didn’t  see  the  time. 

Mr.  Murray.  It  is  on  the  last  page  and  the  beginning  time 
is  on  the  first  page  at  the  top. 

Cross-examination  by  Mr.  Williams: 

Q.  Mr.  Vogelsang,  are  you  a  sergeant?  ' 

A.  That  is  correct,  detective  sergeant. 

Q.  Detective  Sergeant  Vogelsang,  when  was  the  first}  time 
you  saw  the  defendant  Patton  on  this  particular  Monday 
evening? 

698  A.  The  first  time  I  saw  Patton  was  about  8  Jp.  m. 
on  that  date. 

Q.  Where  did  you  see  him? 

A.  In  the  office  of  the  Automobile  Squad. 

Q.  Who  was  present  at  the  time  that  you  first  saw  him? 

A.  Detective  Sergeant  Perry,  Bonaccorsy  and  Hunt. 

Q.  Is  that  the  time  you  began  to  take  this  statement? 

A.  A  few  minutes  after  that;  yes,  sir. 

Q.  Did  any  of  the  officers  leave  the  room,  any  of  the  officers 
that  you  mentioned,  leave  the  room  during  the  time  you  were 
taking  the  statement? 

A.  No,  sir. 

Q.  You  are  positive  of  that? 

A.  Yes,  sir. 

Q.  Did  you  have  your  eyes  on  the  defendant  Patton  through¬ 
out  the  time  he  was  in  the  room? 

A.  Yes,  sir;  I  did. 
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Q.  Did  you  see  any  of  the  officers  speak  to  him? 

A.  Speak  to  him? 

Q.  Yes. 

A.  Yes,  sir. 

Q.  Did  you  hear  any  of  them  curse  him? 

A.  Curse  him? 

Q.  Yes. 

699  A.  No,  sir;  I  did  not. 

Q.  Of  course  you  saw  no  one  striking  him? 

A.  No,  sir;  I  did  not. 

Q.  Did  you  see  a  rubber  hose  in  that  room? 

A.  I  did  not. 

Q.  Is  it  your  statement  there  is  no  rubber  hose  in  that  room? 
A.  I  said  I  did  not  see  a  rubber  hose  in  the  room. 

Q.  You  don't  know  whether  there  is  one  there  or  not? 

A.  I  never  saw  one  there. 

Q.  Had  one  been  on  exhibit  at  all  that  evening  you  would 
have  seen  it,  would  you? 

A.  If  a  rubber  hose  had  been  in  the  room  while  I  was  there 
I  certainly  would  have  seen  it- 
Q.  You  didn’t  strike  the  defendant,  did  you? 

A.  No,  sir;  I  did  not. 

Q.  And  you  typed  this  paper  that  Mr.  Murray  is  speaking 
about? 

A.  I  did. 

Q.  Are  you  a  typist? 

A.  Yes,  sir. 

Q.  Do  you  use  a  Stenotype  machine  or  a  plain  typewriter? 
A.  A  plain  typewriter. 

Q.  Were  you  at  the  roll  call  at  Headquarters  yes¬ 
terday? 

700  A.  No,  sir;  I  was  not. 

Q.  What  is  the  purpose  of  this  inquiry,  Mr.  Williams? 
Mr.  Williams.  I  will  bring  it  out.  I  will  have  the  gentle¬ 
man  here  who  was  there. 

The  Court.  What  are  you  trying  to  bring  out? 

Mr.  Williams.  I  am  going  to  show  Your  Honor  something 
that  I  think  is  vital  in  this  case. 

The  Court.  Very  well. 
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By  Mr.  Williams: 

Q.  Did  you  receive  the  orders  this  morning  addressed  to 
All  Heads  of  Departments  and  Members - 

Mr.  Murray  (interposing).  Just  a  moment.  I  can  see j the 
irrelevancy  of  this.  I  object  before  he  finishes.  What 
pened  this  morning  has  nothing  to  do  with  this. 

The  Court.  I  cannot  tell  the  relevancy  as  yet.  I  don't 
know  what  counsel  is  developing.  I  am  going  to  let  him  ask 
the  question. 

Mr.  Williams.  May  I  finish  it? 

The  Court.  Yes,  you  may  finish  the  question. 

By  Mr.  Williams: 

Q.  I  started  to  ask  you  and  I  now  ask  did  you  receive  an 
order  or  a  general  memo  from  Headquarters  addressed  to 
All  Precincts  and  Heads  of  Departments  as  to  the  manner  in 
which  prisoners  should  be  or  should  not  be  treated? 

A.  No,  sir;  I  did  not. 

701  Mr.  Williams.  That  is  all.  j 

The  Court.  Of  course,  I  do  not  see  the  relevancy  of 
that  because  that  has  nothing  to  do  with  any  issue  in  this  c^se. 

Mr.  Williams.  Very  well,  Your  Honor.  That  is  all. 

Mr.  Murray.  That  is  all.  We  will  rest  with  that,  Your 
Honor. 

(Witness  excused.) 

Mr.  Williams.  Your  Honor,  I  have  a  witness  that  I  sub¬ 
poenaed  forthwith.  I  would  like  to  see  if  he  is  present. 

The  Court.  On  this  preliminary  hearing? 

Mr.  Williams.  On  this  preliminary  hearing. 

Superintendent  Callahan,  please. 

Mr.  Laughlin.  I  might  say,  Your  Honor,  with  respect  [to 
that  witness  Mr.  Ward  advised  me  and  I  acquainted  Mr.  Wil¬ 
liams  that  the  subpoena  was  served,  Mr.  William’s  subpoena 
was  served  but  it  seems  the  Major  and  Superintendent  had 
just  departed  for  lunch  but  was  expected  back  in  about  h^lf 
an  hour. 

Mr.  Williams.  I  issued  the  subpoena. 

The  Court.  He  is  not  here  now? 

Mr.  Williams.  I  expect  he  will  be  here  shortly. 
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The  Court.  What  do  you  propose  to  prove  by  him? 

Mr.  Williams.  I  propose  to  prove,  unless  Mr.  Murray 
wants  to  stipulate,  that  at  roll  call  yesterday  Major  and 

702  Superintendent  of  Police  Callahan  ordered  all  his  de¬ 
partments  and  precincts  not  to  beat  prisoners  any  more. 

Those  are  the  words,  because  too  many  complaints  are  coming 
from  the  citizenry  and  the  public. 

The  Court.  I  do  not  think  that  is  relevant  at  this  hearing. 

Mr.  Williams.  Only  to  the  extent,  Your  Honor,  these  gen¬ 
tlemen  who  have  been  in  the  Police  Department  for  sixteen 
years  and  some  of  them  as  many  as  twenty  have  never  seen  a 
prisoner  struck  by  an  officer. 

The  Court.  I  have  never  heard  any  testimony  to  that  effect. 

Mr.  Williams.  I  asked  several  officers  if  they  had  ever  seen 
any  police  officer  strike  a  prisoner - 

The  Court.  No;  they  testified  they  did  not  see  anyone  strike 
the  defendant. 

Mr.  Williams.  I  will  have  to  find  that  in  the  record,  Your 
Honor. 

Mr.  Laughlin.  I  might  say.  Your  Honor,  it  is  my  recollec¬ 
tion  of  the  testimony,  and  while  I  did  not  participate,  as 
Your  Honor  knows,  in  cross-examination,  my  recollection  of 
the  testimony  was  there  was  testimony  directed  to  the  effect 
they  had  never  seen  any  brutality. 

The  Court.  That  is  different. 

Mr.  Laughlin.  Or  beating. 

703  The  Court.  If  a  prisoner  resists  arrest  I  assume  the 
officer  has  the  right  to  strike  him. 

Mr.  Williams.  We  don’t  question  that  at  all. 

The  Court.  I  wouldn’t  be  impressed  by  the  question  whether 
any  officer  has  ever  struck  a  prisoner.  I  suppose  they  have 
if  they  resisted  arrest. 

Mr.  Williams.  If  that  is  true  why  do  they  say  “No”? 

Mr.  Murray.  They  are  talking  about  Patton  and  the  reason 
is  it  is  the  truth. 

The  Court.  If  you  wish,  Mr.  Williams,  you  can  make  that 
offer  of  proof  because  I  do  not  think  that  is  admissible  but,  in 
order  to  preserve  your  rights,  you  may  make  the  offer. 
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Mr.  Laughlin.  If  there  were  some  instructions  there  (jould 
well  be  cause  for  them  because  everyone  has  the  greatest! con¬ 
fidence  in  Major  Callahan. 

The  Court.  Of  course. 

Mr.  Laughlin.  It  may  be  that  something  came  to  Major 
Callahan’s  attention  in  regard  to  this  case  and,  therefore,  I 
think  we  ought  to  hear  from  Major  Callahan. 

Mr.  Murray.  Bring  him  in. 

The  Court.  I  asked  Mr.  Williams  what  he  expects  to  prove 
by  Major  Callahan  and  he  has  given  me  the  answer  as  to  what 
he  expects  to  prove  by  Major  Callahan  and  my  ruling  is  that 
the  matter  he  wants  to  bring  out  by  Major  Callahan’s  testi¬ 
mony  is  irrelevant  and,  therefore,  I  will  exclude  it.  i 
704  Mr.  Williams.  But  then,  Your  Honor,  following  in 
line  with  counsel’s  suggestion  I  am  not  in  a  positioh  to 
say  what  I  can  prove  because,  as  Your  Honor  knows,  matters 
come  to  your  attention  during  the  progress  of  the  case  that  do 
not  afford  you  opportunity  to  probe  at  any  length.  Therefpre, 
I  felt  that  it  was  correct  and  proper,  under  the  circumstances, 
to  have  the  gentleman  here  to  question  him  with  respect  to  that 
particular  remark  and  then  follow  it  up,  Your  Honor,  to  see 
if  the  impetus  for  that  remark  rested  with  this  particular  case 
or  some  other  case,  not  particularly  some  other  case  but  partic¬ 
ularly  this  case. 

Mr.  Murray.  May  I  make  a  suggestion  to  Mr.  Williams 
and  Mr.  Laughlin  and  anyone  else  interested,  that  hereafter 
they  interview  these  persons  to  find  out  what  they  are  going 
to  offer  to  the  Court  and  to  see  that  they  have  something  to  pf- 
fer.  I  suggest  they  find  out  what  the  witness  is  going  to  say 
and  tell  the  Court. 

The  Court.  Do  you  happen  to  know  if  it  is  a  fact  Major 
Callahan  issued  such  an  order?  I 


Mr.  Murray.  I  have  no  knowledge  either  way. 

The  Court.  I  think,  in  view  of  the  fact  the  statement  lias 
been  made  in  open  court,  Major  Callahan  should  take  the  staijd. 
Mr.  Murray.  I  think  he  should. 

The  Court.  Because  if  he  should  issue  such  orders  thpn 
705  he  ought  to  be  given  an  opportunity  to  say  so. 

The  Marshal.  Major  Callahan  is  present  now. 
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Thereupon  Harvey  G.  Callahan  was  called  as  a  witness  on 
behalf  of  the  defendant  Patton,  having  been  first  duly  sworn, 
was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Williams: 

Q.  Will  you  state  your  full  name,  please? 

A.  Harvey  G.  Callahan. 

Q.  And  your  title? 

A.  Major  and  Superintendent  of  Metropolitan  Police  De¬ 
partment. 

Q.  Directing  your  attention,  Major,  to  yesterday,  November 
6, 1  think  it  was,  1946,  did  you  have  occasion  to  have  roll  call 
at  Headquarters? 

A.  No,  sir. 

Q.  Did  you  have  occasion  at  any  time  yesterday  to  issue  an 
order  or  make  a  statement  that  the  precincts  were  no  longer 
to  beat  up  any  prisoners? 

A.  No;  I  did  not  state  that  they  were  no  longer  to  beat  up 
any  prisoners.  I  issued  an  order  calling  attention  to  the  exist¬ 
ing  orders  in  the  Department  with  respect  to  the  handling  of 
prisoners. 

706  Q.  What  was  the  nature  of  that  order,  could  you  tell 
us? 

A.  The  nature  of  the  order  was  to  call  the  attention  of  the 
personnel  of  the  entire  department,  with  no  specific  reference 
to  any  particular  officer  or  person,  to  the  necessity  for  treating 
prisoners  with  consideration  and  to  warn  them  against  the  use 
of  force  in  any  case  beyond  that  necessary  to  control  a  prisoner. 

Q.  Was  that  the  sum  and  substance  of  it? 

A.  That  is  the  substance  of  the  order. 

Q.  Did  you  know  anything  about  the  Patton  case  that  is  on 
trial  now? 

A.  Nothing. 

Q.  I  beg  pardon? 

A.  Nothing. 

Mr.  Williams.  That  is  all,  Your  Honor. 

Cross-examination  by  Mr.  Murray: 

Q.  Were  these  orders  in  any  way  stimulated  by  the  Patton 
case,  sir? 


A.  No,  sir;  they  had  no  bearing  on  it  whatever. 

Q.  Had  you  ever  heard  the  slightest  information  there  wpLS 
brutality  in  this  case  toward  either  prisoner? 

A.  No,  sir;  I  had  not. 

Mr.MuRRAY.  That  is  all. 

i 

707  Redirect  examination  by  Mr.  Williams: 

Q.  The  fact  is  you  have  not  concerned  yourself  wiih 

this  particular  case? 

A.  I  concern  myself  with  all  cases  that  come  into  the  Police 
Department. 

Q.  Pardon  me;  will  you  let  me  finish  my  question?  You 
have  not  concerned  yourself  particularly  with  this  particular 
case  but  assigned  it  to  your  worthy  subordinates,  isn’t  thkt 
true? 

A.  That  is  true  of  all  cases. 

Mr.  Laughlin.  Major,  have  you  had  in  times  past  had  jit 
brought  to  your  attention  that  there  have  been  evidences  of 
mistreatment  of  any  prisoner? 

Mr.  Murray.  I  object  to  that. 

The  Court.  I  am  going  to  exclude  that  because  that  is  not 
relevant  to  any  issue  in  this  case. 

Thank  you,  Major  Callahan. 

(Witness  excused.) 

The  Court.  Do  both  sides  rest? 

Mr.  Murray.  Yes,  Your  Honor. 

The  Court.  I  am  going  to  overrule  the  objection  to  the  ad¬ 
missibility  of  the  statement. 

There  is  an  issue  of  veracity  and  conflicting  testimony  oh 
the  question  as  to  whether  the  defendant  Patton  wais 

708  or  was  not  beaten  prior  to  the  time  at  which  he  madle 
the  statement  to  the  police.  He  claims  he  was  beater}. 

The  officers  involved  categorically  testified  to  the  opposite  ef¬ 
fect  and  they  told  in  detail  all  of  the  events  that  transpire}! 
during  and  preceding  the  questioning  of  the  defendant. 

The  officers  impressed  me,  as  I  said  before,  as  men  of  probity 
and  as  men  who  are  conscientiously  trying  to  perform  theip 
duty.  To  hold  that  this  confession  is  inadmissible  because  ijt 
was  obtained  by  force  would  be,  in  effect,  to  convict  these  offi- 


228 


cers  of  being  guilty  of  a  conspiracy  to  commit  perjury.  I  do  not 
believe  that  they  would  do  this.  Moreover,  their  testimony  is 
corroborated  by  the  testimony  of  Dr.  MacDonald  who  exam¬ 
ined  this  defendant  for  any  signs  of  recent  beatings.  He  found 
no  such  signs  although  the  defendant  claims  that  he  had  welts 
on  his  back  and  his  side  as  a  result  of  the  beatings  that  he  al¬ 
leged  he  received.  No  such  welts  appeared  and  it  is  not  rea¬ 
sonable  to  assume  that  they  would  have  disappeared  by  the 
time  he  was  examined  by  Dr.  MacDonald. 

Moreover,  Dr.  MacDonald  questioned  him  as  to  whether  he 
had  been  mistreated  and  the  defendant  stated  that  he  had  not 
been  mistreated.  He  further  stated  that  he  was  feeling  fine 
and  that  he  had  a  good  breakfast  that  morning  and  dinner 
the  night  before. 

I  do  not  credit  the  testimony  of  the  defendant  as 

709  to  the  alleged  cruelties  that  he  claims  were  perpetrated 
against  him  and  I  shall  admit  the  evidence. 

I  think,  due  to  the  fact  the  jury  has  retired,  there  is  no 
purpose  to  be  served  by  bringing  them  in  now  and  commenc¬ 
ing  the  testimony  before  the  luncheon  recess  and  we  will  take 
a  recess  until  1 :45. 

#  *  *  *  # 

710  Mr.  Murray.  Mr.  Perry,  will  you  resume  the  stand? 

Thereupon  Walter  D.  Perry  resumed  the  stand  and  testi¬ 
fied  further  as  follows: 

Direct  examination  (resumed)  by  Mr.  Murray: 

Q.  Keep  close  to  that  instrument  as  you  answer  the  ques¬ 
tions,  Mr.  Perry. 

Mr.  Perry,  when  the  jury  was  excused  yesterday  you  had 
stated  briefly — if  I  may  bring  you  up-to-date,  that  Patton 
was  arrested  in  the  early  morning  hours  of  Sunday,  June  9, 
and  that  you  saw  him  about  twice,  I  think,  that  day,  as  I  re¬ 
member  your  testimony,  but  did  not  talk  to  him  about  the 
case,  and  that  on  Monday - 

The  Court.  Pardon  me;  may  I  interrupt?  Perhaps  you 
could  re-read  to  the  witness  the  questions  asked - 
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Mr.  Murray.  That  were  pending? 

The  Court.  The  pending  question,  isn’t  that  the  best  way? 
Mr.  Murray.  Yes. 

By  Mr.  Murray: 

Q.  At  7 :30 — between  7  and  7:30  you  first  questioned 

711  him  about  the  case,  and  the  last  two  questions  are: 

“How  long  did  that  particular  conference  or  question¬ 
ing  last?” 

And  you  said: 

“Twenty  minutes  to  half  an  hour.  j 

“Question :  What  was  that  conversation?” 

I  will  now  ask  you  to  answer  that  last  question,  what  was 
that  conversation? 

Mr.  Laughlin.  Your  Honor,  I  assume  that  in  view  of  whKt 
was  said  yesterday,  that  the  witness  will  adhere  to  yoi|ir 
ruling - 

The  Court.  Oh,  yes;  you  need  not  make  the  statement  }n 
open  Court.  I  will  ask  counsel  to  step  up  to  the  bench. 

(Thereupon,  counsel  approached  the  bench  and  the  follow¬ 
ing  proceedings  were  had  out  of  the  hearing  of  the  jury.) 

The  Court.  I  think  that  if,  in  the  course  of  his  statement 
the  defendant  Patton  mentions  the  defendant  Wheeler  in  any 
manner  that  would  implicate  him,  I  think  that  should  be 
omitted,  because  any  confession  of  Patton’s  is  admissible  only 
against  himself  and  not  against  Wheeler. 

Mr.  Murray.  The  practice  has  been,  if  the  Court  pi 
The  Court.  What  is  that? 

Mr.  Murray.  The  practice  has  been  in  this  District  that 
the  conversation  comes  out  as  it  was  given,  mentioning 

712  the  name,  say,  of  the  defendant,  and  then  at  the  con¬ 
clusion,  or  at  the  beginning,  or  both,  have  the  Cou4 

tell  the  jury  that  any  admissions  or  confessions  made  by  on^ 
defendant  which  in  their  content  involve  another,  are  not  evi¬ 
dence  against  that  other. 

I  suggest  that  that  procedure  be  followed  in  this  case,  be¬ 
cause  the  statement  will  be  unintelligible  to  the  jury  if  he  is 
simply  to  say  “blank”  every  time  he  comes  to  the  word 
“Wheeler”  or,  in  his  mind,  he  invents  substitutes. 
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I  think  the  purpose  of  the  rule  would  be  served  by  simply 
telling  the  jury  that. 

We  will  have  a  similar  situation,  if  it  is  admitted,  in  the  case 
of  the  confession  of  Wheeler. 

The  Court.  What  is  that? 

Mr.  Murray.  I  say,  we  will  have  a  similar  situation  in  the 
case  of  the  confession  of  Wheeler  if  he  mentions  Patton - 

The  Court.  Of  course,  the  written  statement  should  omit 
Wheeler’s  name. 

Mr.  Murray.  I  beg  Your  Honor’s  pardon. 

The  Court.  I  say,  the  written  statement  should  certainly 
omit  Wheeler’s  name. 

Mr.  Murray.  If  it  can  be  done  without  distorting  it. 

The  Court.  Well,  he  can  say  “X,  Y  or  Z”. 

Mr.  Murray.  If  the  Court  insists  that  it  be  done  that  way, 
that  is  the  way - 

713  The  Court.  No,  I  am  not  going  to  insist  on  it;  I  will 
warn  the  jury  that  if  the  name  comes  out  that  they  must 
disregard  it. 

Mr.  Murray.  That  is  the  way  it  has  always  been  done,  and 
I  cannot  recall  an  instance  where  a  fictitious  substitute  was 
ever  made.- 

Mr.  Laughlin.  Of  course,  Your  Honor  can  see  the  great 
harm  that  would  come  if  a  person  can  say  anything  about  any¬ 
body  at  any  time  out  of  their  hearing,  out  of  their  presence. 
I  think  clearly  that  reference  should  be  deleted  or  omitted 
in  the  conversation  or  in  the  written  statement,  it  should  be 
deleted,  and  that  is  the  sum  and  substance  of  the  most  recent 
case  in  the  Court  of  Appeals,  Quinn  and  Siskowski. 

While  it  is  true  you  do  not  have  to  be  told,  because  Judge 
Groner  dissented  very  strongly  in  that  case,  the  minority  opin¬ 
ion  in  that  case,  at  least  vras  this,  both  were  on  trial,  one  made 
a  confession  involving  the  other  which  was  received  in  evidence. 
It  seems  one  of  the  defendants  did  not  make  one  but  later  con¬ 
fronted  with  it  and - 

The  Court.  That  was  a  different  point. 

Mr.  Murray.  That  was  the  question  of  implied  admission. 

The  Court.  Implied  admission. 
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Mr.  Laughlin.  Here  is  something  that  he  has  never  been 
confronted  with. 

The  Court.  I  agree  that  there  is  no  dispute  overj  the 

714  fact  that  a  confession  made  by  one  defendant  is  admis¬ 
sible  only  against  him  and  is  not  admissible  against  any 

other  defendant,  and  the  only  question  is  now  whether  I  should 
just  warn  the  jury — and  I  will  warn  the  jury  very  emphatically, 
of  course — that  they  are  not  to  consider  it. 

It  seems  to  me  if  the  conversation  would  be  rendered  upm- 
telligible  otherwise,  that  I  can  do  nothing  else  but  pursue  the 
course  Mr.  Murray  suggested. 

Mr.  Murray.  In  my  opinion,  that  would  be  enough.  The 
jury  has  intelligence  enough - 

The  Court.  I  beg  your  pardon? 

Mr.  Murray.  I  say,  the  jury  is  intelligent  enough  and  honest 
enough  to  follow  Your  Honor’s  instructions. 

The  Court.  Mr.  Murray,  I  state  quite  frankly  that  if  I  were 
on  the  jury,  this  would  affect  my  mind  very  strongly.  You 
see,  the  whole  thing  is  artificial,  the  rule  excluding  a  confession 
as  against  the  codefendant  is  artificial,  it  is  contrary  to  humjan 
psychology,  and  that  being  so,  it  is  very  difficult  to  ask  the  jujry 
to  put  itself  in  an  artificial  position. 

Mr.  Murray.  It  has  been  considered  sufficient  in  this  Dis¬ 
trict,  I  have  never  known  of  any  other  rule  to  be  applied,  even 
in  the  case  Mr.  Laughlin  mentions  or  in  any  other,  and  in  rtiy 
opinion  to  substitute  a  fictitious  name  or  to  say  “blank”  jm 
these  many  instances  where — when  the  codefendant 

715  is  mentioned,  would  emasculate  and  render  unintelligi¬ 
ble  the  confession  of  the  particular  man  that  made  it. 

The  Court.  May  I  ask  you  this,  Mr.  Murray,  I  am  under  tfie 
impression  in  these  cases  where  there  was  a  written  confes¬ 
sion,  that  there  would  be  a  paster  placed  over  the  name,  or  the 
deletion  of  the  name,  or  have  it  blanked  out  before  the  confes¬ 
sion  would  be  read  to  the  jury. 

Mr.  Murray.  I  don’t  recall  of  it  ever  having  been  done.  I 
had  a  case  involving  a  large  number  of  defendants — I  say  $ 
large  number,  about  seven,  in  which  some  of  them  made  no 
confessions  and  others  did  make  confessions  involving  those 
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who  didn’t  make  them,  and  we  had  a  rather  extended  confer¬ 
ence  with  the  Court  out  of  the  presence  of  the  jury  in  which 
we  agreed  to  delete  certain  persons. 

The  Court.  That  is  what  I  had  in  mind. 

Mr.  Murray.  I  remember  doing  that  in  that  instance,  but  I 
do  not  remember  a  case  where  there  were  two  codefendants 
each  accusing  the  other - 

The  Court.  I  don’t  see  any  difference,  but  I  do  think  there 
have  been  cases  in  which  there  have  been  deletions  in  a  con¬ 
fession. 

Mr.  Laughlin.  Your  Honor,  there  was  a  first  degree  murder 
case  in  this  Court — I  think  it  was  tried  by  Judge  Adkins,  the 
defendants  were  named  Marcus  and  Cummings,  both  men  were 
later  executed,  if  I  remember  correctly,  and  I  think 
716  Irving  Goldstein  prosecuted  that  case,  and  I  remember 
a  conversation  with  him  in  which  Judge  Adkins  insisted 
that  the  name  of  the  other  defendant  be  covered  over  or  deleted 
so  that  the  Jury  could  not  see  what  it  was,  and  they  had  to  skip 
paragraph  to  paragraph,  and  furthermore,  Your  Honor,  I  am 
placed  under  this  handicap,  yesterday,  when  I  began  the  cross- 
examination  of  one  of  these  witnesses,  Your  Honor  said  that 
it  was  unnecessary. 

The  Court.  I  did? 

Mr.  Laughlin.  That  is  the  impression  I  have  right  now. 
Otherwise,  I  would  have  participated  more  actively  in  the  cross- 
examination  of  these  various  witnesses.  It  is  a  most  serious 
matter.  We  might  well  have  this  situation,  Your  Honor,  sup¬ 
pose  Your  Honor  should  tell  the  jury  to  disregard  it,  they  are 
humans,  just  as  judges.  You  have  got  to  admit  yourself  some¬ 
times  you  find  yourself  maybe  unable  to  be  influenced  like  the 
remark  Mr.  Murray  made  the  other  day  against  Mr.  Flas- 
phaler - 

The  Court.  I  do  not  try  counsel,  I  try  issues. 

Mr.  Laughlin.  Nevertheless,  it  is  in  the  printed  record  and 
the  juries  are  not  trained  in  the  law,  even  judges  have  that  diffi¬ 
culty.  I  think  the  Appellate  Court,  or  the  Supreme  Court  of 
New  York  said  in  the  Robbins  case  that  it  is  hard  to  disregard 
controversial  matter  even  though  you  are  told  to  do  it. 
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717  If,  in  this  case,  in  debating  this  case  they  may  cpme 
to  the  conclusion  that  the  identification  witnesses,  in¬ 
sofar  as  Wheeler  is  concerned,  would  not  be  sufficient  for  them 
to  say  that  he  was  guilty  of  murder  in  the  first  degree,  ana  if 
the  scales  are  equal,  then  they  would  perhaps  unconsciously, 
in  the  face  of  Your  Honor’s  instructions  here — even  in  the  fWe 
of  Your  Honor’s  positive  instructions,  which  I  know  would  be 
given  emphatically — you  can  see  the  handicap  I  face. 

The  Court.  There  is  no  doubt  that  realistically,  I  agree  wjith 
Mr.  Laughlin  it  will  have  an  influence  on  the  jury,  no  matjter 
what  I  say.  However,  I  think  I  should  follow  the  customary 
practice,  whatever  it  is — I  am  not  making  my  own  law,  you 
know. 

Mr.  Murray.  Let  me  suggest  this  to  Your  Honor,  with  refer¬ 
ence  to  the  written  statement,  I  will  submit  it  to  the  Court  at 
this  time  and  you  can  at  such  time  as  you  wish  examine  it  and 
order  deleted  any  part  which  you  think  may  properly  be  doiie. 

The  Court.  Let  me  see  it  [paper  handed  to  the  Court]. | 

The  Court.  Mr.  Murray,  I  would  like  to  ask  you  this — I  am 
not  going  to  make  a  ruling  on  this  point,  but  I  will  ask  you  to 
comment,  I  notice  that  he  said  in  his  answer: 

718  “I  answered  the  phone  and  ‘unconscious’  was  on  the 
phone.  His  last  name  is  Wheeler,  but  I  don’t  know  his 

first  name,  and  I  called  him  ‘Unconscious’.” 

I  notice  later  on  he  always  refers  to  him  as  “Unconscious” 
and  not  as  Wheeler. 

What  would  you  say  as  to  omitting  the  sentence  which  iden¬ 
tifies  who  Unconscious  is? 

Mr.  Murray.  Well,  I  think  eventually  the  identity  of  “Un¬ 
conscious”  as  Wheeler  may  get  into  the  case. 

The  Court.  If  it  gets  into  the  case,  then  it  does. 

Mr.  Murray.  I  have  no  objection  to  deleting  any  part  of  the 
statement  which  won’t  change  the  meaning.  I  am  only  trying 
to  get  into  the  case - 

The  Court.  I  am  asking  you  to  comment  on  this  particular 
point - 

Mr.  Murray.  I  am  perfectly  willing  to  do  it. 

The  Court.  I  am  not  going  to  instruct  you  to  do  it,  you  will 
have  to  make  your  own  decision. 
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Mr.  Murray.  I  will  adopt  Your  Honor’s  suggestion.  I  will 
omit  the  part  that  says  “Unconscious”  is  Wheeler,  but  I  don’t 
promise  that  some  other  evidence  will  not  show  who  “Uncon¬ 
scious”  is. 

The  Court.  That  might  well  be.  I  only  take  one  step  at  a 
time.  Then,  if  you  wish,  when  the  proper  time  comes,  and  you 
might  want  to  read  this  to  the  jury,  you  can  omit  reading 
that  one  sentence.  I  am  not  going  to  send  it  to  the 

719  jury  now.  If  I  do  I  will  blank  out  that  one  sentence, 
“I  answered  the  phone  and  ‘Unconscious’  was  on  the 

phone.  His  last  name  is  Wheeler,  but  I  don’t  know  his  first 
name,  as  I  always  call  him  ‘Unconscious’.” 

Mr.  Murray.  That  one  sentence  here  “His  last  name  is 
Wheeler.” 

The  Court.  Yes;  all  the  way  through  he  seems  to  refer  to 
him  as  “Unconscious.” 

Now,  so  far,  we  are  all  agreed  as  to  the  written  confession. 
Mr.  Murray.  Yes,  Your  Honor. 

The  Court.  I  don’t  know  as  I  can  give  you  any  instructions 
that  we  should  substitute  X  for  a  name  or  anything  of  that 
sort,  but - 

Mr.  Laughlin.  Well,  do  I  understand — how  about  as  to  the 
verbal  testimony. 

The  Court.  Well,  if  it  is  going  to  make  the  statement  unin¬ 
telligible,  I  am  not  going  to  require  it. 

Mr.  Murray.  If  the  Court  wishes  me  to  even  suggest  it,  I 
will  try  to  get  the  witness  to  say  “the  other  man”. 

Mr.  Williams.  May  we  identify  them  as  No.  1  man  and  No. 
2  man,  as  to  the  time  they  were  identified? 

Mr.  Murray.  No,  they  have  not  been  identified  by  numbers. 
The  Court.  Mr.  Murray,  you  will  have  to  make  your 

720  own  decision,  I  am  not  going  to  interfere  with  counsel. 
I  don’t  believe  a  judge  should  do  that.  I  just  rule  on 

matters  as  they  come  along,  because  you  have  the  responsibility 
of  presenting  the  Government’s  case. 

Mr.  Murray.  Yes;  if  you  will  give  me  a  minute  or  two,  I 
will  ask  the  witness  to  anonymize  the  other  man. 
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The  Court.  Before  you  gentlemen  go  back  to  the  counsel 
table  I  want  to  mention  one  other  matter.  You  mentioned  this 
morning  about  being  required  to  go  to  Judge  Quinn’s  coijirt. 
I  had  occasion  to  see  Judge  Quinn  during  the  lunch  hour  &nd 
I  asked  him,  Mr.  Laughlin,  about  that  case,  and  I  told  him 
about  what  had  transpired  here  and  he  said  no,  that  he  has 
continued  the  case  until  December  5th.  | 

Mr.  Laughlin.  Well,  that  is  fine,  Your  Honor.  The  ohly 
reason  I  said  that,  you  may  have  seen  someone  come  up  to  tne 
with  something  written  on  a  piece  of  paper,  the 
brought  it  to  me,  and  I  might  state  he  was  going  ahead 
case,  and  I  said  you  tell  him.  Maybe  I  didn’t  make  it  em¬ 
phatic  enough,  although  I  was  there  at  ten  this  morning  apd 
I  told  him  to  tell  Judge  Quinn  that  I  am  actually  in  the  pres¬ 
ence  of  this  Court  and  I  had  in  mind  what  you  said  the  other 
day  and  properly  so,  that  I  could  not  be  excused  from  here  to 
go  over  there,  so  I  told  him  that. 

Now,  that  will  be  satisfactory,  and  thank  you. 

(Thereupon,  counsel  resumed  their  places  at 
721  the  trial  table  and  the  following  proceedings  were  had  in 
open  court:) 

By  Mr.  Murray: 

Q.  Mr.  Perry,  to  bring  you  up-to-date  again,  what  was  that 
conversation. 

A.  Well,  I  first  started  the  conversation  by  introducing  my¬ 
self  and  the  other  men - 

The  Court.  Speak  a  little  louder,  Officer. 

The  Witness.  Myself  and  the  other  men - 

Mr.  Murray.  Get  up  there  closely  to  that,  that  is  the  way 
we  hear  it,  when  you  get  close,  lean  forward,  if  you  have  tcj>. 

The  Witness.  Which  consisted  of  Sergeant  Hunt,  Sergeant 
Bonacorssy  and  Sergeant  Huffman,  and  I  told  Patton  that  1 
had  reason  to  believe  that  he  was  implicated  in  the  holdup  and 
shooting  that  occurred  at  1786  Florida  Avenue  on  June  5  an<J 
he  asked  me  at  that  point  if  he  could  ask  me  a  question  and  I 
told  him  that  he  could. 
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He  said:  “If  a  man  goes  in  a  place  to  rob  it,  but  is  not  the 
man  that  actually  pulled  the  trigger,  does  that  make  him  as 
guilty  as  .the  man  that  killed  somebody?” 

I  told  him  I  did  not  feel  as  though  I  could  answer  that  ques¬ 
tion,  that  would  have  to  be  answered  by  our  Courts. 

722  He  said,  “Well,  I  was  up  there,  but  I  didn't  shoot 
anybody.” 

I  asked  him  who  was  with  him  and  he  named  another  man. 
He  went  on  with  his  story  and  told  me  that  this  other  man 
called  him  that  morning,  June  5th,  at  which  time  he  was  in 
bed  and  told  him  in  effect  that  he  was  coming  over,  and  that 
they  were  going  out  to  make  some  money,  and  he  said  he  went 
back  to  bed  because  he  did  not  expect  him  over  so  soon,  but 
he  came  in  very  shortly  after  the  telephone  conversation  and 
he  and  the  other  man  left  his  home,  1334  Corcoran  Street. 

He  said  they  walked  out  Corcoran  Street,  17th  Street,  up 
17th  Street  to  California,  through  California  to  18th,  down 
18th  to  the  drug  store.  He  said  the  other  man  pointed  out 
the  drug  store  and  said  that,  “That  is  the  place  where  we 
are  going  to  take.” 

He  said,  “Do  you  think  you  can  take  care  of  the  front  end?” 
He  said,  “There  is  nothing  in  there  but  women.”  And  he 
said,  “I  don’t  know,  I  think  I  can.” 

He  said  that  they  went  in,  he  followed  the  other  man  in, 
and  he  took  up  a  position  at  the  front  of  the  store,  and  he  sat 
down  on  a  stool  and  ordered  a  hot  dog,  but  he  didn’t  think 
that  the  girls  who  were  behind  the  counter  heard  him,  because 
they  were  busy  cleaning  up  an  he  said  he  noticed  a  little  boy 
in  there  at  that  time,  and  while  he  was  sitting  there  this  other 
man — of  course,  when  they  went  in  the  other  man  went 

723  to  the  back  of  the  store.  He  said  while  he  was  sitting 
there  he  heard  a  noise  in  back  of  the  store.  He  looked 

back  and  saw  this  other  man  pushing  a  white  man  up  against 
some  boxes  from  behind  the  counter  and  he  said  the  girl  started 
out  from  behind  the  counter,  one  of  them  made  a  remark, 
“What  was  that  back  there?” 

At  that  time  they  started  out  from  behind  the  counter  and 
he  drew  his  gun  and  told  them  to  step  back,  and  he  said  the 
little  boy  asked  him  if  he  could  leave  that  he  had  to  go  to 
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school  and  he  told  him  to  stay  there  and  he  would  not  get 
hurt,  and  he  said  shortly  after  he  saw  the  man  in  the  b^ck  of 
the  store  push  a  white  man  up  against  the  boxes,  and  he  Jieard 
a  noise,  that  he  thought  was  a  gunshot,  and  then  the  jother 
man  came  out  to  the  front  of  the  store  where  he  was  and  told 
him  to  get  the  money  out  of  the  register  which  he  said  was 
done  and  the  money  passed  over  to  the  other  man. 

He  said  he  didn’t  get  it.  j 

He  said  after  he  left  the  store  they  went  down  18th  Street 
to  Willard,  where  they  gpt  a  cab.  He  said  the  cab  driver 
started  to  make  a  right  turn  on  18th  Street  and  the  other — 
he  was  told  by  the  other  man  not  to  turn  that  way,  but  to  go 
the  other  way,  to  go  to  the  left  He  said  he  obeyed  the  order 
of  the  other  man,  the  cab  driver  did  go  to  the  left.  | 

Then  they  drove  down  S  Street  to  14th  Street,  down 
724  14th  Street  and  made  a  left  turn  into  Riggs  Street  and 
the  other  man  ordered  the  cab  driver  to  stop  at  or 
about  the  mouth  of  an  alley.  He  said  he  dismissed  the  j  cab 
there  and  walked  up  a  flight  of  steps  in  order  to  fool  the  cab 
driver  by  making  him  think  they  lived  in  Riggs  Street.  | 

He  said  after  the  cab  driver  had  pulled  out  of  sight  they 
came  down  the  steps  and  walked  through  the  alley  leading 
into  Corcoran  Street  from  Riggs  Street  and  while  in  this  alley 
the  other  man  gave  him  twelve  dollars  and  told  him  that  was 
half  of  what  he  obtained. 

He  said  they  continued  on  and  came  to  his  house  and  tljiat 
was  where  the  other  man  left  him  and  he  went  inside  a[nd 
changed  his  clothes  and  came  out  and  sat  on  a  box.  He  t^>ld 
me  further  that  that  afternoon  of  the  following  day,  he  \fas 
not  clear  as  to  which  it  was,  that  he  received  a  telephone  call 
from  this  other  man  and  at  that  time  he  asked  the  other  man 
if  he  had  seen  the  paper.  He  said  yes,  I  have  and  then  tpe 
other  man  told  him  over  the  phone  that  they  had  nothing  ito 
worry  about,  that  people  up  to  the  store  didn’t  know  them  and 
nobody  knew  anything  about  it  and  everything  would  be  all 
right. 

He  also  told  him  during  that  converastion  over  the  tele¬ 
phone  that  he  was  going  south.  This  other  man  told  Patton 
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he  was  going  south,  but  he  didn’t  name  the  city  or  location 
that  he  expected  to  go  to. 

725  I  believe  that  is  about  all  I  recall  at  this  time  of  the 
conversation. 

Q.  Now,  after  that  conversation,  was  any  wTiting  done? 

A.  Yes;  there  was. 

Q.  Where  did  that  take  place? 

A.  At  Police  Headquarters. 

Q.  In  what  part  of  Police  Headquarters? 

A.  In  the  Automobile  Squad. 

Q.  I  show  you,  Mr.  Perry,  a  typewritten  statement  consist¬ 
ing  of  three  pages,  which  has  been  marked  “Government’s  Ex¬ 
hibit  17,”  and  ask  you  whether  you  are  able  to  identify  it. 

A.  Yes,  sir;  I  can.  I  can  identify  it,  that  is  the  statement 
taken  shortly  after  the  verbal  statement  which  I  have  just 
related  took  place. 

Q.  Are  you  able  to  identify  the  signature  on  the  last  page? 

A.  Yes,  sir. 

Q.  Jesse  James  Patton — who  signed  that? 

A.  Jesse  Patton. 

Q.  In  your  presence? 

A.  Yes,  sir. 

Q.  Do  you  recognize  the  witness’  signatures,  one  of  which 
is  your  name? 

A.  Yes,  sir. 

Q.  Did  you  write  your  name,  Walter  D.  Perry? 

726  A.  That  is  right. 

Q.  And  did  the  others  write  theirs? 

A.  Yes,  sir. 

Q.  In  your  presence? 

A.  Yes,  sir. 

Q.  In  the  presence  of  Patton? 

A.  Yes,  sir. 

Q.  Was  this  statement  voluntarily  given  by  Patton  without 
force  or  threat? 

A.  It  was. 

Q.  Was  he  subjected  to  any  violence  or  threats? 

A.  None  whatsoever. 

Mr.  Murray.  I  offer  this  in  evidence. 
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The  Court.  It  may  be  admitted. 

Mr.  Williams.  Your  Honor,  may  I  have  an  opportuniiy  to 
read  it? 

(Document  heretofore  marked  “Government’s  Exhibit!  No. 
17”  for  identification  was  received  in  evidence.) 

The  Court.  I  thought  you  knew  what  was  in  it. 

Mr.  Williams.  No;  I  had  never  read  it,  Your  Honor. 

Mr.  Murray.  I  have  a  carbon  copy  if  counsel  cares  to  read 
it.  [Mr.  Murray  hands  paper  to  Mr.  Williams  and  iMr. 
Laughlin.] 

The  Court.  At  this  time  just  look  at  this  for  the 

727  purpose  of  determining  whether  there  is  any  objection. 
I  don’t  think  we  can  stop  the  trial  for  the  purpose  of 

reading  the  whole  statement. 

Mr.  Williams.  Your  Honor,  I  would  be  put  at  a  tremendous 
handicap  to  attempt  to  cross-examine  the  officer  without  hav¬ 
ing  any  knowledge  of  the  statement. 

The  Court.  I  have  admitted  the  statement.  It  will  be  read 
to  the  jury,  I  presume.  You  can  follow  its  reading  to  the  jpry. 

Mr.  Williams.  Your  Honor,  you  admitted  the  statement 
without  giving  me  an  opportunity  to  object. 

The  Court.  You  made  an  objection  before. 

Mr.  Williams.  I  now  majse  another  one,  Your  Honor. 

The  Court.  Very  well;  take  your  time. 

Mr.  Williams.  Thank  you. 

(Both  defense  counsel  read  the  statement.) 

Mr.  Laughlin.  Your  Honor,  may  we  approach  the  bench, 
please? 

The  Court.  Yes,  indeed. 

(Thereupon,  counsel  approached  the  bench  and  the  follow¬ 
ing  proceedings  were  had  out  of  the  hearing  of  the  jury : ) 

Mr.  Laughlin.  Your  Honor,  on  the  last  page  you  will 
notice  this:  “I  now  show  you  a  photograph  of  Reginald 

728  Joseph  Wheeler.” 

Now,  may  I  suggest  this,  since  in  his  testimony  on  the 
stand  relating  to  verbal  conversations  he  referred  to  the  oth^r 
defendant  as  the  other  man,  why  couldn’t  that  be  done  in  this 
case,  Your  Honor,  instead  of  referring  to  him  as  “Uncori- 
scious” — the  other  man? 
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The  Court.  What  do  you  say  to  that? 

Mr.  Murray.  That  is  agreeable  to  me. 

The  Court.  Very  well. 

Mr.  Laughlin.  Then  he  will  just  say  the  other  man. 

Mr.  Murray.  That  is  what  you  said  first. 

Mr.  Laughlin.  The  other  man  instead  of  “Unconscious.” 

Mr.  Murray.  I  said  yes  before. 

Mr.  Williams.  Would  you  want  me  to  make  my  objection 
now? 

The  Court.  Yes. 

Mr.  Williams.  I  object  because  proper  foundation  has  not 
been  laid  for  the  admission  of  that  statement. 

The  Court.  WTiat  do  you  mean  by  that? 

Mr.  Williams.  There  is  no  evidence  that  the  defendant 
Patton  read  it  or  that  it  was  read  to  him. 

The  Court.  That  objection  is  overruled. 

Mr.  Williams.  Thank  you. 

(Thereupon,  counsel  resumed  their  places  at  the  trial 
729  table  and  the  following  proceedings  were  had  in  open 
court:) 

Mr.  Murray.  Writh  the  Court’s  permission  I  shall  read  to 
the  jury  “Government’s  Exhibit  No.  17.” 

The  Court.  Yes. 

* 

Mr.  Murray.  Members  of  the  jury  and  alternate  jurors, 
once  I  start  reading  I  will  simply  read  from  the  paper  I  have 
in  my  hand: 

“Office  of  the  Homicide  Squad 

METROPOLITAN  POLICE  DEPARTMENT 

Washington,  D.  C., 
Monday,  June  10,  1946,  8:  05  P.  M. 
Homicide  case :  Death  of  Maurice  L.  Bernstein,  white,  52  years, 

on  June  5,  1946,  while  in  drug  store,  1786  Florida  Avenue 

NW. 

“Question  by  Detective  Sergeant  Walter  D.  Perry: 

“Q.  What  is  your  full  name,  age,  and  place  of  residence? 

“A.  Jesse  James  Patton.  I  am  21  years  old  and  live  at 
1334  Corcoran  Street  NW.,  front  room,  basement. 
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“By  Det.  Sgt.  Perry: 

“Jesse  Patton,  you  are  being  held  on  account  of  the  death 
of  Maurice  L.  Bernstein,  white,  who  was  pronounced 

730  dead  at  11:10  a.  m.,  June  5,  1946,  this  death  being 
caused  by  his  being  shot  while  in  premises  1787  Florida 

Avenue  NW.,  about  10:50  a.  m.,  June  5, 1946.  I  now  ask  ybu  if 
you  want  to  make  a  complete  statement  telling  what  knowledge 
you  have  of  this  shooting  so  that  it  can  be  taken  down  in  type¬ 
written  form.  Before  doing  so  I  advise  you  that  your  state¬ 
ment  will  be  used  in  court  at  your  trial,  if  it  becomes  necessary. 
After  hearing  what  I  have  just  told  you,  do  you  want  to  m 
complete  statement? 

“Answer  by  Jesse  Patton.  Yes,  sir. 

“By  Det.  Sgt.  Perry: 

“Now,  Jesse,  tell  me  in  your  own  words  just  what  occuifred 
which  resulted  in  this  shooting  in  the  drug  store  at  1786  Florida 
Avenue,  NW.  about  10:50  a.  m.  June  5,  1946. 

“By  Jesse  Patton  : 

“Sometime  between” - 

May  I  interrupt  my  reading  at  this  time  to  say  portion^  of 
this  paper  will  be  read  by  me  in  the  terms  of  “the  other  man.” 
I  resume: 

“By  Jesse  James  Patton  : 

“Sometime  between  9:30  and  10  a.  m.  on  Wednesday 

731  morning,  June  5,  1946,  I  know  it  was  June  5  because 
that  is  my  birthday,  I  was  at  home  in  bed  when  the 

phone  rang.  I  answered  the  phone  and  the  other  man  Was 
on  the  phone.  He  told  me  that  he  knew  where  we  could  make 
some  money  at.  I  asked  him  whereabout  and  he  said  he  would 
see  me  when  he  come  up.  So  about  ten  or  fifteen  minutes  later 
he  came  in  a  cab.  I  was  back  in  bed  then  and  when  he  knocked 
on  the  door  I  let  him  in.  So  he  said,  ‘What,  you  not  ready  y^t?’ 
and  I  told  him  know.  I  was  trying  to  get  some  sleep.  Then 
he  told  me  to  get  up  and  let’s  go.  I  got  up  and  put  on  Jny 
clothes  and  he  gave  me  a  pistol  that  looked  like  an  automatic. 
So  we  goes  on  out  and  goes  up  Corcoran  Street  to  17th  Street 
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and  out  17th  Street  up  to  U  Street.  Then  up  U  Street  to 
Florida  Avenue  and  out  Florida  Avenue  to  California  Street  < 
and  up  California  Street  to  18th  Street.  Then  we  went  down 
18th  Street  to  U  Street.  So  when  we  got  to  18th  and  U  Streets 
he  showed  me  a  whisky  and  drug  store  combined  together,  and 
he  said  that  is  what  we  are  going  to  get.  So  I  asked  him  how 
we  were  going  to  get  that  because  it  was  a  whisky,  drug,  and 
food  store  combined,  and  there  would  be  so  many  people  in 
there.  He  told  me  there  wasn’t  but  three  women  and  one 
man  in  there  and  he  asked  me  could  I  hold  the  woman 

732  while  he  took  the  man.  I  told  him  I  thought  I  could, 
that  I  would  try.  We  both  crossed  the  street  and  he 

went  in  the  place  first.  After  he  goes  in  I  comes  in  behind  him 
and  I  sat  at  the  food  counter  and  ordered  a  hot  dog,  and  he 
went  in  the  back.  The  girl  behind  the  counter  was  busy  clean¬ 
ing  up  and  she  never  did  get  the  hot  dog.  About  that  time  a 
little  colored  boy  came  in  and  sat  down  beside  me.  Then 
I  looked  in  the  back  of  the  store  and  I  saw  the  other  man  be¬ 
hind  the  counter  and  he  was  pushing  a  white  man  back.  Then 
I  heard  something  pop  and  I  didn’t  know  whether  it  was  a 
bottle  broke  or  whether  the  other  man  had  fired  a  shot.  Then 
one  of  the  girls  behind  the  counter  looked  back  and  said 
‘What’s  going  on  back  there?’  and  then  both  of  the  girls  started 
to  come  out  around  by  me.  Then  I  pointed  my  gun  at  them 
and  told  them  to  to  get  back.  Then  the  little  boy  said,  ‘Mister, 
please  let  me  go,  I  got  to  go  to  school’  and  I  told  him  he  would 
be  all  right  and  he  could  go  back  to  school  and  nobody  would 
hurt  him,  and  for  him  to  stay  where  he  was.  About  that  time 
the  other  man  came  from  the  back  and  told  the  women  in 
back  of  the  counter  ‘Get  that  cash  register  too’  and  the  tall 
girl  told  the  other  girl  to  hand  him  the  money.  The 

733  short  light  girl  went  to  the  register  and  took  out  about 
five  $5.00  bill  and  handed  them  to  the  other  man  and 

then  she  reached  back  in  the  cash  register  and  got  about  three 
or  four  one  dollar  bills  and  gave  them  to  him  too.  Then  the 
other  man  and  me  walked  out  the  front  door  and  went  down 
18th  Street  into  Willard  Street.  There  we  caught  a  cab  and 
the  other  man  told  the  driver  to  go  to  13th  and  Ridge  Street. 
While  we  were  in  the  cab  I  asked  the  other  man  what  the  noise 
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was  in  the  back  of  the  store  and  he  said  he  had  to  fire  at  tjhe 
man.  Then  about  that  time  the  cab  driver  started  to  turn  up 
18th  Street  toward  Florida  Avenue  and  the  other  man  t<fld 
him  to  turn  left  on  18th  Street  and  not  to  go  right.  Then  he 
drove  down  18th  Street  to  S  Street  and  turned  left  on  S  Street 
and  went  to  14th  Street.  Then  he  turned  right  at  14th  Street 
and  went  to  Ridge  Street,  I  mean  Riggs  Street.  He  turned 
left  on  Riggs  Street  and  when  we  got  to  the  first  alley  the  oth|er 
man  told  him  to  stop.  Then  the  other  man  paid  the  driver  afid 
we  made  out  like  we  was  going  in  the  first  house  off  the  alley 
and  started  up  the  steps.  Then  we  saw  that  the  taxi  driver 
had  gone  off,  so  we  came  back  down  the  steps  and  turned  into 
the  alley.  When  we  got  up  in  the  alley  the  other  man 

734  gave  me  twelve  dollars  and  said  that  he  would  see  me 
or  call  me  up  later  on.  Then  I  went  on  through  the 

alley  to  Corcoran  Street  and  the  other  man  went  back  toward 
Riggs  Street.  I  walked  on  home  and  changed  my  clothes  arid 
then  came  out  front  of  the  house  and  sat  on  a  box.  I  didrj’t 
see  the  evening  paper  that  night  and  the  first  thing  I  kne^v 
about  the  man  being  dead  was  when  I  saw  the  paper  the  next 
morning.  I 

“On  Thursday  evening,  June  6,  the  other  man  called  me  t)y 
phone  at  the  house.  I  think  it  was  around  4  p.  m.  I  askqd 
him  had  he  seen  the  paper  and  he  told  me  that  he  had.  I  ask^d 
him  why  did  he  shoot  the  man  and  he  said  he  meant  to  fii[e 
the  gun,  but  not  to  shoot  him.  Then  he  told  me  not  to  worry. 
I  asked  him  how  could  I  stop  from  worrying  and  he  told  m|e 
everything  would  be  all  right,  that  nobody  up  there  knows  up. 
Then  he  told  me  he  would  call  me  up  later.  I  haven’t  hear^ 
nothing  from  him  or  seen  him  from  that  day  to  this. 

“Questioned  by  Det.  Sgt.  Walter  D.  Perry  : 

“Q.  Were  you  ever  in  the  drug  store  at  1786  Florida  Avenue 
NW.,  before  June  5? 

“A.  No,  sir. 

“Q.  Are  you  familiar  with  that  neighborhood? 

“A.  Yes;  I  know  the  neighborhood  pretty  good. 

735  I  used  to  drive  a  truck  and  delivered  right  up  the 
street  from  there. 
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“Q.  Who  entered  the  store  first? 

“A.  The  other  man  entered  first,  and  I  looked  around  to  see 
who  I  could  see.  I  went  in  about  a  half  a  minute  behind  him. 

“Q.  At  the  time  you  entered  the  store,  did  you  notice  any¬ 
one  on  the  outside  near  the  front  of  the  store? 

“A.  No;  but  as  I  entered  the  store  I  met  a  white  woman 
coming  out.  She  kept  on  going. 

“Q.  When  you  entered  the  store,  where  did  you  have  your 
gun? 

“A.  I  had  it  in  my  waistline. 

“Q.  When  did  you  first  draw  your  gun? 

“A.  After  the  commotion  in  the  back  of  the  store  and  the 
two  women  started  out  from  behind  the  counter.  Then  I  drew 
my  gun  and  told  them  to  get  back. 

“Q.  When  you  refer  to  the  commotion  in  the  back,  was  that 
when  you  heard  the  noise  that  you  thought  was  a  gunshot 
or  a  bottle  breaking?” 

“A.  Yes,  sir. 

“Q.  As  a  matter  of  fact,  didn’t  you  know  that  it  was  a 
gunshot? 

736  “A.  Well,  I  wasn’t  sure,  but  it  sounded  like  one. 

“Q.  Isn’t  it  also  a  fact  that  you  saw  Dr.  Bernstein 
fall  after  the  shot  was  fired? 

“A.  No,  sir.  Where  I  was  standing  I  couldn’t  see  back  there 
very  well  cause  I  had  moved  away  from  the  soda  fountain 
and  was  standing  over  near  the  front  door. 

“Q.  At  any  time  during  this  holdup,  did  you  demand  any 
money  from  anyone? 

“A.  No,  sir. 

“Q.  Could  you  hear  any  conversation  that  took  place  be¬ 
tween  the  other  man  and  anyone  in  the  back  of  the  store? 

“A.  No,  sir,  I  was  too  far  away. 

“Q.  What  did  you  do  with  the  gun  that  you  used  in  the 
holdup  after  you  left  the  store? 

“A.  When  we  were  at  18th  and  Willard  Street  just  before 
we  got  in  the  cab,  I  gave  the  gun  back  to  the  other  man. 

“Q.  Did  you  see  the  other  man  take  any  money  from  the 
cash  register  in  the  rear  of  the  store? 
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“A.  No,  sir.  The  only  money  I  saw  him  get  was  the  money 
that  the  girl  gave  him  from  the  cash  register  behind  the  lijmch 
counter.  '  I 

737  “Q.  In  your  statement  you  said  that  the  other  man 
told  the  cab  driver  to  go  to  13th  and  Ridge  Street,  is 

that  correct? 

“A.  No;  I  mean  13th  and  Riggs  Street.  Ridge  Street  is 
down  by  the  Women's  Bureau. 

“Q.  In  your  statement  you  said  that  after  you  got  home  you 
changed  your  clothes  and  then  went  out  front  and  sat  on  the 
box;  what  clothes  were  you  wearing  at  the  time  of  the  holdup 
and  where  are  those  clothes  at  the  present  time? 

“A.  I  was  wearing  a  two-tone  brown  shirt  with  checks  on 
the  front,  brown  plaid  pants,  a  gray  felt  hat,  and  brown  loafer 
shoes,  the  same  shoes  I  have  on  now.  The  shirt  I  was  wearing 
is  at  home  in  the  bottom  of  the  wardrobe  and  the  pants  are 
hanging  in  the  wardrobe. .  The  hat  is  on  top  of  the  wardrobe.” 

Mr.  Murray.  I  will  omit  a  question  and  answer,  in  accord¬ 
ance  with  the  conference  at  the  bench. 

“Q.  Did  you  have  anything  to  drink,  or  did  you  use  any 
narcotics  drug  on  June  5th  before  you  went  to  this  holdup^ 

“A.  No,  sir.” 

Mr.  Murray.  May  I  interrupt  and  ask  the  reporter — are  |ou 
taking  it  down  as  I  read  it? 

The  Reporter.  Yes,  sir. 

738  Mr.  Murray.  Thank  you. 

I  shall  omit  the  next  question  and  answer  and  the 
next  one  I  shall  read : 

“Q.  Can  you  read  and  write? 

“A.  Yes,  sir. 

“Q.  How  far  did  you  go  in  school? 

“A.  I  completed  grade  9-B. 

“Q.  Have  you  made  your  statement  and  answered  my  ques¬ 
tions  freely  and  voluntarily,  without  any  force  or  promises 
being  used  or  made  to  obtain  the  same? 

“A.  Yes,  sir. 

“Q.  Is  there  anything  you  want  to  add  to  your  statement 
that  has  not  already  been  covered? 

“A.  No,  sir;  I  have  told  you  the  truth.” 
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Then  this  is  signed  with  the  name  of  Jesse  J.  Patton  and 
the  witnesses  are  these  written  signatures:  Harold  D.  Huffman, 
M.  P.  D.  B.;  Joseph  H.  Hunt,  M.  P.  D.  B.;  Walter  D.  Perry, 
M.  P.  D.  B.;  Nunzio  Bonacorssy,  M.  P.  D.  B.;  Statement  typed 
by  Det.  Sgt.  Walter  B.  Vogelsang. 

Completed  at  9:46  p.  m. 

739  The  Court.  You  may  proceed,  Mr.  Murray. 

Mr.  Murray.  Thank  you,  Your  Honor. 

By  Mr.  Murray: 

Q.  Mr.  Perry,  after  this  statement,  Government  Exhibit  17 
which  I  have  just  completed  reading,  was  written  and  signed 
by  Patton,  where  was  Patton  taken? 

A.  To  No.  9  Precinct. 

Q.  At  any  time  during  that  evening  to  your  knowledge  did 
any  officers  go  to  Patton’s  home?1 
A.  Yes,  sir;  I  went  there  myself. 

Q.  Were  you  one  of  the  officers  that  went? 

A.  Yes,  sir. 

Q.  Who  was  with  you  if  anybody? 

A.  Bonaccorsy. 

Q.  At  what  point,  in  relation  to  the  statement,  was  it  that 
you  and  Mr.  Bonaccorsy  went  to  No.  9  Precinct? 

A.  After  the  statement  was  taken,  after  the  typewritten 
statement  was  taken. 

Q.  Did  you  get  anything  at  the  home  of  the  defendant  Pat¬ 
ton? 

A.  Yes. 

Q.  What? 

A.  We  took  a  pair  of  pants  and  a  shirt  and,  I  believe,  a  hat. 
Q.  I  show  you  Government  Exhibit  13,  being  a  pair 

740  of  trousers,  and  Government  Exhibit  12,  being  a  shirt 
and  Government  Exhibit  16,  being  a  hat.  Are  they  the 

articles  you  have  just  mentioned? 

A.  Yes;  they  are. 

Q.  First,  where  were  the  trousers? 

A.  The  trousers  and  shirt  were  both  down  in  the  bottom  of 
the  wardrobe  among  quite  a  large  pile  of  dirty  clothes. 

Q.  The  pants  were  down  at  the  bottom  too? 

A.  Yes,  they  were. 
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Q.  You  are  sure  they  were  not  hanging? 

A.  Positive. 

Q.  Where  was  the  hat? 

A.  I  believe  it  was  either  on  the  top  or  on  top  of  a  shelfj  in 
this  wardrobe. 

Q.  Will  you  describe  the  wardrobe,  Mr.  Perry? 

A.  It  was  sort  of  a  homey  affair  in  the  corner.  It  was  situated 
in  the  southeast  corner  of  the  room.  It  is  one  that  you  woijild 
normally  hang  coats  and  all  of  clothing  in,  no  shelves  in  itj 

Q.  Were  those  articles,  after  you  got  them  shown  to  Patton? 

A.  Yes;  they  were. 

Q.  Did  you  show  them? 

A.  Yes.  We  took  them  over  there.  Bonaccorsy  and  I  took 
them  over. 

741  Q.  Where  did  you  show  them  to  him,  at  what  place? 

A.  At  No.  9  Precinct. 

Q.  What  else  happened  at  No.  9  in  relation  to  Patton  that 
night? 

A.  He  was  placed  in  the  lineup.  The  two  witnesses,  I<}la 
Latney  and  Virginia  Stephens,  were  called  over  and  they  iden¬ 
tified  Patton  in  the  lineup  as  being  the  man  who  was  at  tljie 
store. 

Q.  Was  Mr.  Nusbickel  there? 

A.  Mr.  Nusbickel  was  there. 

Q.  Did  he  identify  anybody? 

A.  No,  he  did  not. 

Q.  At  that  time  was  Patton  wearing  the  clothes  which  he 
said  he  wore  the  night  of  the  shooting? 

A.  Yes,  I  believe  he  was.  I  believe  he  was  asked  to  put  on  tlje 
same  clothes  he  was  wearing  that  night. 

Q.  And  did  so? 

A.  And  did  so. 

Q.  How  many  persons  were  in  that  lineup,  Mr.  Perry? 

A.  I  believe  there  was  five. 

Q.  By  the  way,  did  the  witnesses,  Mrs.  Latney  and  Mrs. 
Stephens,  openly  identify  Patton  so  that  Patton  could  know  it? 

A.  Yes  When  I  walked  in  the  room  alongside  of  Iola 
Latney,  as  we  entered  the  room  together,  she  showed  signs  of 
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742  going  to  faint  and  I  supported  her  and  she  tried  to  get 

back  out  of  the  door  and  I  told  her - 

Q.  (Interposing.)  Don’t  relate  any  conversation.  Was  that 
before  the  lineup? 

A.  No,  that  was  after  the  lineup  had  been  arranged  and  we 
started  to  enter  the  room.  The  witnesses  were  kept  separated 
from  the  arrangements  being  made  for  the  lineup  until  the 
men  were  all  placed  in  the  lienup  and,  as  they  came  in,  I  walked 
in  with  Iola  Latney.  Virginia  Stephens  was  either  in  back  or  in 
front  of  me  and  just  as  she  entered  the  room  where  Patton  was 
she  took  one  look  and  started  to  drop  to  her  knees  and  I 
supported  her.  Then  she  came  back  in  the  room.  She  started 
out  but  she  went  on  in  the  room  and  she  was  told  that  if  she 
identified  anybody  in  the  lineup  to  go  over  and  put  her  hand 
on  him.  At  that  time,  she  went  over  and  placed  her  hand  on 
Patton. 

Q.  All  right.  Did  Virginia  Stephens  also  place  her  hand  on 
Patton? 

A.  Yes,  she  did. 

Q.  And,  of  course,  Mr.  Nusbickel  did  not  do  that  at  all?1 

A.  He  did  not  identify  him. 

Q.  After  that  had  been  done,  did  Patton  make  any  statement 
in  the  presence  of  those  persons? 

A.  Yes,  he  did.  We  took  him  from  there  to  the 

743  Sergeants’  room  which  is  directly  across  the  hall.  We 
were  occupying  what  is  generally  used  for  the  men  in 

the  Precinct,  the  squadroom,  and  after  the  lineup  we  moved 
across  into  the  smaller  room. 

In  the  presence  of  Mr.  Nusbickel,  Iola  Latney  and  Virginia 
Stephens,  Patton  did  make  a  statement  and  told  them  briefly 
what  part  he  took  in  the  holdup. 

Q.  As  you  now  remember  it,  tell  us  briefly  what  he  told 
them  he  did. 

A.  He  told  them  he  went  in  and  sat  down  on  the  stool  and 
ordered  a  hot  dog. 

Q.  May  I  remind  you  about  our  little  discussion  before  you 
testified  before? 

A.  I  remember  it  very  well. 
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Q.  All  right. 

A.  He  said  he  went  in  and  sat  down  on  the  stool ;  he  followed 
the  other  man  in  and  the  other  man  went  to  the  back  of  the 
store  and  he  ordered  a  hot  dog  but  he  said,  “I  don’t  think  that 
either  one  of  you  heard  me  because  you  were  busy  cleaning  up.” 
One  of  the  girls,  I  don’t  recall  which  one  it  was,  either  Virginia 
Stephens  or  Iola  Latney,  turned  to  the  other  one  and  said,  j“I 
don’t  remember  him  saying  that.” 

This  took  place  in  his  presence.  He  continued  to  tell  them 
about  what  part  he  took  with  reference  to  the  boy  being  there. 
He  told  them  there  was  a  boy  there  and  he  told  him 

744  to  stay  there  and  he  would  eventually  be  turned  loose 
and  he  could  go  to  school  and  everything  would  be  ill 

right  and  he  told  that  he  did  not  get  any  of  the  money,  that  the 
other  man  took  the  money  out  of  the  cash  register  or  accepted 
the  money  from  one  of  them  from  the  cash  register. 

He  did  not  go  in  detail  on  the  plans  of  the  holdup,  planning 
for  the  holdup  or  anything  of  that  sort  but  he  told  them  briefly 
what  took  place  in  the  front  of  this  store. 

Q.  Did  you  remember  whether  he  stated  what  one  of  tljie 
women  clerks  said,  whether  he  repeated  a  statement  that  some¬ 
body  had  made?  - 

A.  Yes,  he  did  mention  it.  He  said  one  of  the  girls  and 
believe  he  said  Virginia  Stephens,  he  pointed  to  her  and  said, 
“You  said  ‘Oh,  my  Lord’  when  the  shot  was  fired,”  and  Virginia 
Stephens  said,  “No,  I  didn’t  say  that.  You  said  that” — meaning 
Iola  Latney  said  that  and  then  Iola  Latney  said  she  did  re¬ 
member  saying  something  like  that. 

Q.  Mr.  Perry,  do  you  know  about  a  lineup  that  was  con¬ 
ducted — 

The  Court.  Are  you  passing  to  a  different  subject,  Mr. 
Murray. 

Mr.  Murray.  I  am,  Your  Honor. 

The  Court.  This  might  be  a  good  point  to  take  a  bri^f 
recess. 

Mr.  Murray.  Yes,  it  would  be  a  very  good  time. 

745  (Short  recess.) 
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By  Mr.  Murray: 

Q.  Mr.  Perry,  do  you  have  personal  knowledge  of  a  line-up 
held  at  Police  Headquarters  on  Sunday,  June  9? 

A.  Yes. 

Q.  Were  either  of  the  defendants  in  that  line-up? 

A.  Patton  was. 

Q.  The  other  naan  was  not? 

A.  That  is  right. 

Q.  What  witnesses  in  this  case  looked  at  persons  in  that 
line-up? 

A.  Mr.  Nusbickel. 

Q.  Only  he? 

A.  Only  he. 

Q.  What  was  the  purpose  of  that  line-up,  that  is,  to  identify 
what  person? 

A.  That  was  conducted  for  the  purpose  of  having  the 
man - 

Q.  (Interposing.)  You  needn’t  mention  the  name  of  that 
man  unless  it  is  Patton  or  Wheeler. 

A.  It  was  not  Patton  nor  Wheeler. 

Q.  The  purpose  was  to  see  whether  Mr.  Nusbickel  could 
identify  some  man  other  than  Patton  or  Wheeler  in  that  line¬ 
up? 

A.  That  is  correct. 

746  Q.  Did  he  identify  anybody  at  all? 

A.  No,  he  did  not. 

Q.  Patton  nor  anybody  else,  is  that  right? 

A.  That  is  right. 

Q.  Were  you  present  when  Wheeler  was  arrested,  the  de¬ 
fendant,  Reginald  J.  Wheeler? 

A.  Yes,  I  was. 

Q.  Where  did  that  take  place? 

A.  Ridge  Springs,  South  Carolina. 

Q.  What  is  the  nearest  larger  town  to  that? 

A.  Saluda. 

Q.  Is  that  S-a-l-u-d-a? 

A.  That  is  right. 

Q.  How  far  is  Saluda  from  Ridge  Springs? 

A.  It  is  10  or  12  miles. 
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Q.  In  what  sort  of  place  was  it  that  Wheeler  was  arrested? 
Was  it  a  house  or  store  or  what? 

A.  It  was  a  private  home,  a  little  farm  home. 

Q.  In  the  country? 

A.  That  is  right. 

Q.  Who  were  present  when  Wheeler  was  placed  under  ar¬ 
rest? 

A.  Sergeant  Huffman,  Bonaccorsy  and  a  man  from  that 
jurisdiction. 

Q.  A  man  from  Saluda? 

747  A.  That  is  correct. 

Q.  That  is,  an  officer? 

A.  That  is  right. 

Q.  I  show  you  Government  Exhibit  9,  a  revolver,  and  ^sk 
you  whether  you  saw  that  on  that  occasion? 

A.  Yes,  I  did. 

Q.  Where  was  it? 

A.  That  was  in  a  suitcase  alongside  the  bed  which  Wheeler 
was  sleeping  in. 

The  Court.  What  is  the  exhibit  number? 

Mr.  Murray.  Government  Exhibit  No.  9,  being  a  revolver. 
May  we  approach  the  bench? 

(Thereupon,  counsel  approached  the  bench  and  the  follow¬ 
ing  proceedings  were  had  out  of  the  hearing  of  the  jury:)  j 
Mr.  Murray.  In  the  questions  which  are  to  follow  I  expert 
to  bring  out  the  fact  that  almost  the  first  thing  Wheeler  said 
was,  “Have  you  got  Patton?”  I  don’t  want  to  ask  it  unless 
it  is  admissible  and  I  think  it  is. 

The  Court.  I  think  it  is  admissible. 

Mr.  Williams.  Out  of  the  presence  of  Patton  that  is  ad¬ 
missible  against  Patton? 

The  Court.  That  is  part  of  the  res  gestae. 

Mr.  Williams.  On  what  theory? 

748  Mr.  Murray.  I  don’t  object  to  a  restrictive  instruc¬ 
tion  on  it  if  it  is  restricted  only  to  Wheeler  but  I  dio 

think  it  is  evidence  of  his  knowledge  of  the  crime.  We  haye 
shown  that  Patton  took  part  in  the  crime. 

The  Court.  Yes. 
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Mr.  Laughlin.  Your  Honor,  how  could  it  be  part  of  the  res 
gestae? 

The  Court.  It  was  an  exclamation  at  the  time  of  the  arrest. 
I  don’t  mean  res  gestae  as  part  of  the  crime. 

Mr.  Murray.  It  was  a  spontaneous  utterance  at  the  time 
of  the  arrest. 

Mr.  Williams.  It  shows  a  reflection  and  thought.  I  mean 
it  wasn’t  spontaneous. 

The  Court.  Entirely  aside  from  that,  I  agree  with  the  Gov¬ 
ernment’s  suggestion  that  it  discloses  on  Wheeler’s  part  knowl¬ 
edge  of  the  crime.  Otherwise,  he  would  not  have  said,  “Did 
you  get  Patton?”  We  already  have  Patton’s  confession  in 
evidence. 

I  should  have  hesitated  to  allow  that  in  evidence  if  the  con¬ 
fession  was  not  in  evidence  first.  We  have  Patton’s  confession 
and  it  is  a  disclosure  of  what  is  in  Wheeler’s  mind,  that  he 
must  have  had  knowledge  of  what  had  been  going  on. 

Mr.  Williams.  Of  course,  the  confession  was  admitted  over 
my  objection  and  I  still  contend  that  it  should  not 
749  have  been  admitted,  of  course. 

The  Court.  Of  course,  but  I  have  to  take  the  struc¬ 
ture  brick  by  brick,  so  to  speak,  as  it  is  being  built.  The  brick 
representing  the  confession  is  in. 

Mr.  Laughlin.  Your  Honor,  I  do  not  know  whether  we  are 
now  coming  to  a  verbal  confession  of  Wheeler.  He  tells  me 
that  he  made  none.  I  don’t  know.  If  we  are  going  into  that 
I  would  want  to  know  the  circumstances  under  which  it  was 
made. 

The  Court.  As  I  say,  I  do  not  like  to  rule  on  things  in  ad¬ 
vance. 

Mr.  Laughlin.  I  know  that. 

The  Court.  If  a  confession  is  offered  you  will  have  an  op¬ 
portunity  to  make  the  usual  objection,  and  if  you  make  the 
usual  objection  it  will  require  a  hearing  outside  of  the  hearing 
of  the  jury. 

Mr.  Laughlin.  Even  if  it  is  a  verbal  one? 

The  Court.  I  do  not  think  it  makes  any  difference  whether 
the  confession  is  written  or  verbal.  The  rule  is  all  the  same. 
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(Thereupon,  counsel  resumed  their  places  at  the  trial  talkie 
and  the  following  proceedings  were  had  in  open  court:) 

By  Mr.  Murray: 

i 

Q.  Did  you  say,  and  this  may  be  repetitious,  that 
829  Wheeler  was  present  when  this  gun  was  obtained? 

A.  Yes,  he  was. 

Q.  Was  there  any  conversation  about  it  immediately  before 
it  was  taken? 

A.  I  heard  Sergeant  Huffman  ask  Wheeler  if  he  had  a  gun 
and  he  said,  “Yes,  it  is  right  over  there  in  the  suitcase.  I  will 
get  it  for  you,”  and  he  made  some  motion  like  he  was  goifig 
to  go  over  and  get  the  gun  for  him  and  Huffman  said,  “Nevpr 
mind,  I  will  get  it.” 

I  saw  Huffman  walk  over  and  stoop  down  and  he  picked  i!ip 
a  gun. 

Q.  Was  there  any  conversation  with  Wheeler  there  in  tljie 
house  before  you  left? 

A.  The  only  conversation  that  I  recall  was  that  Wheeler 
asked  us  in  a  group  not  to  let  the  people  down  there  know  what 
we  had  come  after  him  for,  that  he  would  tell  us  all  about 
it  after  we  got  outside. 

Q.  Nothing  further  was  said  by  him  in  the  house? 

A.  Not  that  I  recall. 

Q.  Then  did  you  go  outside  the  house? 

A.  Yes,  we  did. 

Q.  With  Wheeler,  of  course? 

A.  That  is  right. 

Q.  Was  there  any  conversation  outside  the  house? 

A.  Yes,  there  was  some. 

751  Q.  Where  outside  the  house  was  that?  .  | 

A.  Wheeler  was  put  in  the  car,  in  our  car  or  one  car, 
I  don’t  recall  whether  it  was  the  car  we  were  using  from  Soutjh 

Carolina  or  our  car  we  drove  down  in,  but  he  was  seated  in  the 

7  | 

back  of  a  car  and  I  had  a  seat  in  there  with  him.  We  had  a 
Washington  paper  which  carried  the  story  of  the  shooting. 

Mr.  Laughlin.  Of  course,  there  is  objection  to  this,  Yoiir 
Honor. 

The  Court.  Overruled. 


i 

i 
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The  Witness.  Wheeler  asked  me - 

Mr.  Laugh lin  (interposing).  Is  that  in  accord  with  the 
discussion  at  the  bench? 

The  Court.  All  the  witness  has  so  far  testified  to  was  that 
he  had  a  Washington  paper. 

Mr.  Laughlin.  Yes,  but  I  want  to  make  my  objection 
timely,  Your  Honor. 

The  Court.  Yes,  but  we  have  not  come  to  the  point  that  you 
had  in  mind. 

Mr.  Murray.  I  simply  have  to  advise  the  Court  that  that 
will  be  almost  immediately  in  the  witness’  testimony. 

The  Court.  Are  you  about  to  offer  a  statement  made  by  the 
defendant  Wheeler  to  this  officer? 

Mr.  Murray.  Yes,  an  oral  statement. 

7  { 

The  Court.  I  will  hear  objection.  Do  you  want  to 
752  make  the  objection  at  the  bench  or  in  open  court? 

Mr.  Laughlin.  Probably  it  ought  to  be  made  at  the 
bench  because,  otherwise,  the  record  might  be  confused.  One 
was  made  at  the  bench  and  one  was  not. 

(Thereupon,  counsel  approached  the  bench  and  the  follow¬ 
ing  proceedings  were  had  out  of  the  hearing  of  the  jury : ) 

Mr.  Laughlin.  I  want  to  make  the  objection,  Your  Honor, 
if  it  is  contended  by  the  Government  that  the  defendant 
Wheeler  made  a  statement  that  the  statement  was  obtained  by 
fraud,  duress,  coercion,  brutality,  intimidation,  undue  influ¬ 
ence,  possibly  a  fabrication. 

The  Court.  Fabrication  does  not  go  to  the  admissibility  of 
the  evidence. 

Mr.  Laughlin.  That  may  well  be.  I  have  asked  the  defend¬ 
ant  time  and  time  again  and  he  says  he  has  made  no  confession, 
either  verbal  or  oral.  I  contend  if  there  was  one  it  was  in¬ 
duced.  I  object  on  the  ground  it  was  not  a  voluntary  confes¬ 
sion  ;  it  was  obtained  as  a  result  of  intimidation,  coercion,  un¬ 
due  influence,  and  where  the  will  of  the  defendant  was  sub¬ 
jected  and  he  was  under  the  influence  of  the  will  of  the  police 
officers. 

The  Court.  I  think  we  ought  to  have  the  usual  preliminary 
hearing  at  this  time. 

Mr.  Murray.  Very  well,  sir,  we  are  prepared  for  that. 


753 


The  Court.  I  do  not  know  whether  you  will  wish  to 
answer  this - 

Mr.  Murray  (interposing) :  I  am  perfectly  willing  to  tell 
what  I  have. 

The  Court.  If  you  prefer  not  to,  do  not'hesitate  to  say  so. 
Is  there  any  statement  or  statements  made  by  Wheeler  subse¬ 
quently  after  his  arrival  in  Washington?  j 

Mr.  Murray.  Yes,  Your  Honor;  that  is  correct. 

The  Court.  Would  the  same  objection  go  to  them? 

Mr.  Laughun.  Yes. 

The  Court.  Would  it  be  in  the  interest  of  orderly  procedure 
and  expedition  to  have  just  one  preliminary  hearing  for  all  of 
the  statements? 

Mr.  Murray.  I  think  that  would  be  preferable  to  splitting 
it  up.  | 

The  Court.  It  seems  so  to  me,  too.  Then  we  will  have  to’ 
exclude  the  jury  and  proceed  with  the  hearing.  } 


•  *  *  •  * 

760  The  Court.  Very  well,  you  may  call  him. 

Mr.  Williams.  I  would  like  to  make  a  motion  if  Yojir 
Honor  will  accept  an  oral  motion. 

The  Court.  Yes. 

Mr.  Williams.  I  want  to  make  the  oral  motion  that  n|y 
client  be  given  a  mental  examination  to  determine  his  intel¬ 
ligence  quotient  as  well  as  to  determine  some  psychopathic 
features  that  he  apparently  displays  because  of  his  conduct  in 
court  the  other  day.  \ 

The  Court.  I  will  deny  the  motion.  *  j 

I  might  say  in  explanation  for  my  ruling  that  I  did  not  see 
any  display  of  psychopathic  tendency  in  his  actions  the  othejr 
day.  I  saw  that  he  made  an  outburst  and  that  his  testimony 
was,  in  part,  incoherent  but  when  I  stated  that  I  would  ordelr 
him  to  be  handcuffed  unless  he  restrained  himself,  quickly  he 
restrained  himself  and  made  no  further  outbursts.  I  rather 
attributed  that  outburst  to  one  of  two  things,  either  excitement 
or  showmanship  and  I  could  not  make  up  my  mind  which  it  wasj. 

Mr.  Williams.  Your  Honor  was  not  aware  of  the  fact  much 
pressure  was  put  on  me  trying  to  restrain  him  subsequent  to 
that. 
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The  Court.  I  saw  that.  That  might  have  been  excitement 
on  his  part.  Of  course,  a  person  who  is  on  trial  on  a  capital 
charge  would  naturally  be  under  tremendous  nervous 

761  strain  and  excitement. 

I  want  to  say  this :  I  have  observed  all  the  way  through 
that  he  has  been  able  to  confer  with  counsel,  that  both  defend¬ 
ants  have  been  able  to  confer  with  counsel.  I  noticed  that 
counsel  conferred  with  them  particularly  during  the  impanel¬ 
ling  of  the  jury. 

I  see  no  ground  for  any  mental  examination  especially  in 
view  of  the  fact  I  had  a  preliminary  examination  made  in  an 
informal  manner  by  Dr.  Gilbert,  the  head  of  the  mental  ward 
of  Gallinger  Hospital.  He  reported  there  was  no  psychosis  in 
either  of  the  two  men  and  that  both  defendants  are  of  sound 
mind. 

As  to  his  intelligence  quotient,  I  do  not  think  that  affects  the 
issue  at  all. 

Mr.  Williams.  I  might  say,  Your  Honor,  if  I  were  amply 
supplied  with  funds  I  would  have  an  examination  made  of 
the  defendant  myself. 

The  Court.  I  had  one  made  by  Dr.  Gilbert. 

Mr.  Williams.  If  Your  Honor  please,  the  statement  you 
have  was  incomplete  and  no  factual  information  was  given 
on  which  he  based  his  conclusion.  I  was  unable  to  determine 
how  to  examine  him. 

The  Court.  I  see  no  objection  to  your  interviewing  Dr.  Gil¬ 
bert.  You  do  not  have  to  call  him  on  the  stand  but  you  can 
interview  him  first  and  there  is  no  reason  why  he  should 

762  not  tell  you  how  he  arrived  at  his  conclusion. 

Mr.  Laughlin.  I  think  I  ought  to  point  out  to  you 
that  here  is  another  obstacle  that  may  confront  Mr.  Williams. 
The  feeling  was  so  bitter  toward  these  defendants  when  this 
offense  was  committed  and  it  seemed  to  be  more  pronounced 
among  the  colored  people  than  among  the  white  people.  There 
is  a  colored  psychiatrist  here  in  whom  I  have  great  confidence, 
Dr.  Whitby  and  who  was  responsible  in  getting  de  Marcos  re- 
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leased  and  the  point  is  this:  He  would  not  even  touch  this 
case. 

The  Court.  What  point  are  you  trying  to  make? 

Mr.  Laughlin.  The  difficulty  of  getting  unbiased  psychi¬ 
atrists. 

The  Court.  I  think  Dr.  Gilbert  was  very  unbiased. 

Mr.  Laughlin.  But  his  examination  was  not  thorough. 

The  Court.  I  am  perfectly  willing  that  counsel  should  in¬ 
terview  Dr.  Gilbert  and  that  Dr.  Gilbert  should  explain  to 
counsel  just  what  the  examination  consisted  of  and  what  the 
basis  of  his  conclusion  is  and  if  there  is  any  hesitancy  on  Dr. 
Gilbert’s  part  to  participate  in  such  an  interview  I  will  be  glad 
to  suggest  to  him  that  he  do  so. 

Mr.  Laughlin.  Of  course,  Your  Honor,  it  might  have  a 
bearing  if  these  men  had  the  intelligence  of  ten  or  twejve 
years - 

The  Court.  Of  course,  I  think  counsel  has  in  mind  the 
763  Fisher  case.  That  point  was  made  in  the  Fisher  case 
and  overruled  by  the  Supreme  Court;  namely,  that  a 
person  of  abnormal  intelligence  is  less  responsible  than  a  person 
of  normal  intelligence. 

Mr.  Williams.  I  was  concerned,  in  addition,  with  the  faict 
that  a  normal  childhood — we  recognize  the  fact  today  that 
where  an  individual  does  not  have  a  normal  infancy  or  normal 
childhood  certain  facts  may  affect  his  mental  makeup  and,  jin 
a  sense,  his  responsibility  later  on  in  life.  Frankly  I  have 
a  good  deal  of  respect  for  the  field  of  psychiatry  and  I  do  npt 
think  it  would  be  amiss  in  this  particular  case  to  probe  that. 

The  Court.  You  gentlemen,  as  I  stated  before,  are  at  liberty 
to  confer  with  Dr.  Gilbert  and  if  there  is  any  hesitancy  on  hjis 
part  to  disclose  any  information  to  you  I  shall  be  very  glad  tta 
suggest  it  to  him. 

Mr.  Laughlin.  I  am  going  to  call  him  as  a  witness  anyway. 

The  Court.  Very  well. 

(Thereupon  counsel  resumed  their  places  at  the  trial  table 
and  the  following  proceedings  were  had  in  open  court;) 
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764  Robert  N.  Zimmers  was  called  as  a  witness  for  and 
in  behalf  of  the  United  States  and,  having  been  first  duly- 

sworn,  was  examined  and  testified  as  follows: 

Direct  Examination  by  Mr.  Murray: 

Q.  Mr.  Zimmers,  will  you  please  state  your  full  name,  speak¬ 
ing  into  that  instrument  that  is  before  you? 

A.  Robert  N.  Zimmers,  Z-i-m-m-e-r-s. 

Q.  What  is  your  occupation,  Mr.  Zimmers? 

A.  I  am  a  special  agent  in  the  Federal  Bureau  of  Investi¬ 
gation  assigned  to  the  laboratory  as  a  firearms  specialist. 

Q.  Will  you  state  briefly  your  qualifications  in  the  field  of 
firearms  identification? 

A.  I  graduated  from  the  University  of  Cincinnati,  Cincin¬ 
nati,  Ohio,  with  a  Bachelor  of  Science  Degree  in  Chemical  En¬ 
gineering.  I  entered  the  F.  B.  I.  Laboratory - 

765  Q.  (Interposing.)  Pardon  me.  Will  you  give  the* 
date  or  at  least  the  year? 

A.  I  graduated  from  the  University  of  Cincinnati  in  1941. 

I  joined  the  F.  B-  I.  Laboratory  in  May  of  1942  and  went 
directly  to  the  firearms  section  there  where  I  worked  under 
competent  examiners  in  the  field  of  firearms  identification  un¬ 
til  such  time  as  I  gained  the  necessary  proficiency  to  examine 
cases  on  my  own  responsibility.  I  have  read  books  on  the 
subject. 

Q.  For  how  long  a  period  were  you  under  the  supervision 
of  other  competent  examiners? 

A.  For  approximately  six  to  eight  months. 

Q.  And  thereafter,  on  your  own  responsibility,  you  did  what 
sort  of  work? 

A.  I  examined  firearms  cases;  that  is,  cases  involving  fire¬ 
arms  which  had  been  used  in  criminal  cases. 

Q.  Will  you  state  in  a  rough  way  or  can  you  estimate  the 
number  of  cases  you  have  examined?  Would  it  be  tens,  hun¬ 
dreds  or  thousands? 

A.  I  have  examined  thousands  of  cases. 

Q.  Have  you  ever  testified  as  an  expert  in  court? 

A.  Yes;  I  have. 
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Q.  On  approximately  how  many  occasions?  1 

A.  Approximately  40,  45  times. 

Q.  In  what  courts?  j 

766  A.  Both  Federal  and  State  courts.  | 

Q.  Have  you  ever  testified  in  a  court  in  the  District 

of  Columbia  on  the  subject?  *j 

A.  No,  sir;  I  have  not.  j 

Mr.  Murray.  That  is  all  I  propose  to  ask  on  direct  as  to  tpe 
qualifications  of  this  witness  . 

The  Court.  You  may  proceed. 

By  Mr.  Murray: 

Q.  Mr.  Zimmers,  I  show  you  a  revolver  which'  is  marked 
Government’s  Exhibit  9  in  this  case  and  I  also  show  you  !  a 
bullet  which  is  in  a  glass  bottle  which  bottle  is  marked  Govern¬ 
ment’s  Exhibit  14.  Do  you  identify  those  articles? 

A.  Yes,  sir;  I  do.  j 

Q.  When  did  you  first  receive  them? 

A.  I  received  these  in  the  F.  B.  I.  Laboratory  on  July  lp, 
1946,  from  Sergeant  Huffman  of  the  District  Police  Depart¬ 
ment.  j 

Q.  For  what  purpose  did  you  receive  them  from  him? 

A.  He  submitted  this  bullet  and  this  weapon  and  requested 
that  a  test  be  made  to  ascertain  if  this  bullet  was  fired  fronji 
this  weapon. 

Q.  Did  you  make  such  a  test? 

A.  Yes,  sir;  I  did. 

Q.  Will  you  describe  the  test? 

A.  I  took  the  weapon  and  fired  from  it  two  bullets] 

767  I  fired  those  bullets  in  a  bullet  recovery  box  which  box; 
consists  of  cotton  and  rag  waste  to  stop  the  path  of  the 

bullet.  I  compared  those  bullets  under  what  is  known  as  the! 
comparison  microscope  to  ascertain  if  the  two  of  them  were 
fired  by  the  same  weapon.  ! 

That  microscope  is  used  to  view  the  microscopic  marks 
which  are  left  on  a  bullet  fired  from  a  gun.  These  marks  are 
left  there  by  the  imperfections  as  well  as  the  rifling  character-  j 
istics  of  the  inside  of  the  barrel. 
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Q.  Having  fired  those  test  bullets  through  this  weapon, 
Government  No.  9,  did  you  then  compare  the  microscopic  and 
other  visible  marks  on  the  test  bullets  with  marks  on  the  bul¬ 
let  which  Sergeant  Huffman  had  given  you,  Government  14? 

A.  I  compared  the  microscopic  marks  on  the  bullet  here 
which  is  marked  Government  Exhibit  14  with  the  bullets  which 
I  fired  from  this  gun ;  yes,  sir. 

Did  you  arrive  at  a  conclusion? 

A.  Yes;  I  did. 

Q.  What  was  that  conclusion? 

A.  I  concluded  that  this  bullet,  which  is  marked  Govern¬ 
ment’s  Exhibit  14,  was' fired  from  this  gun. 

Q.  How  long  did  the  tests  take,  Mr.  Zimmers? 

A.  This  test  took  approximately  15  minutes. 

Q.  How  long  do  tests  take  of  that  sort?  Do  they 
vary? 

76S  A.  They  will  vary;  yes,  sir. 

Q.  Will  you  give  some  estimate  of  how  quickly  a 
test  can  be  made  and  how  long  some  of  them  are? 

A.  I  have  worked  as  long  as  one  solid  day  on  a  particular 
test.  The  variance  is  due  to  the  mutilation  of  the  bullet^  to 
some  extent,  depending  on  what  that  bullet  happens  to  hit. 

Q.  Did  you  take  pictures  of  these  bullets;  that  is,  the  one 
that  was  submitted  to  you  by  Sergeant  Huffman  and  the  ones 
that  you  fired  through  the  revolver.  Government  Exhibit 
No.  9? 

A.  I  have  a  photograph  of  the  bullet  which  is  Government’s 
Exhibit  No.  14  and  I  also  have  a  comparison  microphotograph 
showing  the  comparison  which  was  made  by  me  in  the  labora¬ 
tory. 

Q.  Are  you  skilled  in  photography  so  you  can  take  such  pic¬ 
tures  accurately? 

A.  Yes,  sir. 

Q.  Do  you  have  those  photographs  in  your  possession? 

A.  I  do. 

Q.  Did  you  examine  them  after  they  were  made  to  see 
whether  they  were  accurate  representations  of  what  they 
showed? 


A.  I  took  the  photographs  and  I  had  enlargements  mjide 
from  the  negatives  and  examined  the  enlargements  with 

769  the  negatives  which  I  made  and  found  them  true  hnd 
accurate  reproductions;  yes,  sir. 

Q.  Will  you  produce  the  photograph  of  the  bullet  which  Ser¬ 
geant  Huffman  gave  you,  Government  Exhibit  14? 

A.  Yes. 

Mr.  Murray.  Will  you  mark  this? 

(The  photograph  of  the  bullet  was  marked  “Government’s 
Exhibit  No.  18”  for  Identification.) 

By  Mr.  Murray:  j 

Q.  This  picture  which  has  been  marked  Government  In¬ 
hibit  18  is  a  picture  of  Government  Exhibit  14,  is  it? 

A.  Yes,  sir;  it  is. 

Q.  Of  the  bullet  as  it  was  handed  to  you  by  Sergeant  Huff¬ 
man? 

A.  Yes,  sir. 

Q.  Did  you  also  take  pictures  of  the  test  bullets  which  ypu 
fired  through  the  revolver?  j 

A.  I  have  no  photograph  of  the  test  bullets  such  as  Govern¬ 
ment  Exhibit  18.  I  have  a  photomicrograph  showing  tljie 
test  bullet,  Government  Exhibit  14,  that  I  took  under  the  mi¬ 
croscope  at  the  time  I  was  conducting  the  examination. 

Mr.  Murray.  I  will  simply  show  this  to  the  jury. 

The  Court.  Has  that  been  offered  in  evidence? 

Mr.  Murray.  No.  I  do  offer  it  in  evidence  and  propose 
to  show  it  to  the  jury.  This  is  a  picture  of  the  bullet 

770  given  by  Sergeant  Huffman  to  the  witness  on  July  lj>. 

(The  photograph  was  handed  to  counsel.) 

The  Court.  You  will  have  further  opportunity,  of  course, 
to  examine  the  exhibit.  It  is  shown  to  you  at  this  time  for  the 
purpose  of  determining  whether  you  wish  to  object.  It  may¬ 
be  admitted. 

(The  photograph  heretofore  marked  “Government’s  Exhibit 
No.  18”  for  Identification  was  thereupon  received  in  evidence.) 

Mr.  Murray.  Members  of  the  jury,  I  simply  show  you  this. 
This  is  a  photograph  of  the  bullet  as  it  was  given  to  Mr.  Ziml 
mers  by  Sergeant  Huffman. 
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(Government’s  Exhibit  No.  18  was  exhibited  to  the  jury.) 

Mr.  Murray.  Will  you  mark  this  photograph  “Government’s 
19”? 

(The  photograph  referred  to  was  marked  “Government's  Ex¬ 
hibit  No.  19”  for  Identification.) 

By  Mr.  Murray: 

Q.  Will  you  explain  exactly  what  that  is,  Mr.  Zimmers? 

The  Court.  What  are  you  showing? 

Mr.  Murray.  A  photograph,  Government  Exhibit  19.  I  will 
then  offer  it  after  he  has  explained  what  it  is. 

The  Witness.  This  is  a  photograph  which  was  taken  of 
exactly  what  I  saw  under  the  comparison  microscope  at  the 
time  I  was  making  my  examination. 

771  What  it  contains  is  a  small  portion  of  both  Govern¬ 
ment  Exhibit  14,  which  is  the  fatal  bullet,  and  a  bullet 
which  I  fired  from  this  weapon  which  is  Government’s  Ex¬ 
hibit  No.  9.  The  photograph  shows  the  microscopic  marks 
which  are  left  on  a  soft  lead  bullet  when  it  travels  through 
the  barrel  of  the  weapon. 

Mr.  Murray.  May  I  interrupt  to  offer  this  now  in  evidence, 
“Government’s  Exhibit  No.  19”? 

The  Court.  It  may  be  admitted. 

(The  photograph  heretofore  marked  “Government’s  Exhibit 
No.  19”  for  Identification  was  thereupon  received  in  evidence.) 

By  Mr.  Murray: 

Q.  Mr.  Zimmers,  I  think  at  this  point  I  should  ask  you  to 
explain  to  the  court  and  the  members  of  the  jury  just  what  is 
there  inside  the  barrel  of  a  revolver,  what  is  the  formation  in¬ 
side  as  it  is  manufactured  for  rifling,  if  that  is  the  word. 

A.  When  a  revolver  barrel  is  manufactured,  the  first  opera¬ 
tion  is  to  drill  a  hole  through  a  solid  piece  of  steel.  That  hole 
represents  the  caliber  of  the  particular  weapon  which  is  being 
made.  After  the  hole  has  been  drilled  into  the  piece  of  steel 
then  there  is  pulled  through  the  hole  what  is  known  as  a  rifling 
tool.  That  cuts  tiny  grooves  on  the  inside  of  the  barrel  while 
the  barrel  is  being  revolved  so  the  rifling  marks  will  be  in  a 
spiral  motion. 
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772  The  rifling  inside  the  barrel  of  the  weapon  is  so  put 
in  the  weapon  to  give  the  bullet  a  spin  as  it  travels 

through  the  barrel  of  the  weapon.  This  spin  is  imparted  td  the 
bullet  as  it  travels  through  to  give  it  a  true  trajectory  as  it 
leaves  the  barrel  of  the  gun. 

In  the  construction  of  this  rifling,  the  tool  which  is  used  is 
a  cutting  tool  and  it  leaves  tiny  marks  on  the  barrel  of  the  wea¬ 
pon.  The  metal  will  build  up  on  the  tool  and  it  will  leave  Ipits 
and  tiny  imperfections  on  the  surface  of  the  barrel  and  then, 
after  the  gun  barrel  has  been  made,  there  will  be  other  sub¬ 
stances  which  get  into  the  barrel  such  as  dust,  dirt  and  Jpust 
which  will  likewise  leave  tiny  imperfections  on  the  surface  of 
the  barrel. 

When  a  bullet  is  fired  through  that  barrel  these  imperfec¬ 
tions  are  imparted  to  the  soft  lead  bullet  so  there  is  a  pattern 
of  tiny  microscopic  marks  left  on  the  bullet  and  that  pattern 
of  tiny  microscopic  marks  is  not  duplicated  on  any  other  wea¬ 
pon  and  that  is  the  basis  for  its  identification  with  subsequent 
bullets  which  may  be  fired  through  that  same  barrel. 

Q.  Is  it  true,  Mr.  Zimmers,  or  not  that  no  two  revolvers  \)vill 
fire  bullets  which  are  identical  in  these  microscopic  markings? 

A.  The  same  two  pattern  marks  will  not  be  found  on  bullets 
fired  from  two  different  weapons. 

773  Q.  In  arriving  at  your  conclusions,  I  take  it  you  based 
it  upon  similarities  between  the  bullet  that  Sergeant 

Huffman  had  given  you  and  the  test  bullets  that  you  firjed 
through  the  revolver? 

A.  I  find  the  same  pattern  of  tiny  microscopic  marks  pn 
Government’s  Exhibit  14  as  I  did  on  the  bullets  which  I  fired 
from  this  weapon. 

Q.  Did  you  find  many  or  few  marks  of  identity  between  those 
two  bullets? 

A.  Well,  in  making  an  examination  of  this  type  it  is  not  bas^d 
on  the  definite  number  of  similarities  which  are  found.  Thete 
were  sufficient  found  in  this  case  to  warrant  an  identification 
being  made. 

Q.  I  believe  you  have  another  picture? 

A.  I  have  another  one  but  it  is  exactly  the  same  as  you  have 
there.  ! 
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Q.  The  last  one  that  you  identified? 

A.  Yes. 

Q.  Mr.  Zimmers,  do  you  believe  that  you  can  point  out  to 
the  members  of  the  jury  some  of  the  marks  on  these  two  bullets 
as  shown  in  Government  Exhibit  19,  being  the  picture  of  the 
microscopic  comparison  which  helped  to  form  your  conclusion 
that  both  bullets  were  fired  out  of  the  same  revolver? 

A.  Yes,  sir. 

774  Q.  With  the  permission  of  the  Court,  you  may  step 
down  and  exhibit  to  the  members  of  the  jury  two  or 

three  of  the  identifying  marks. 

A.  On  the  jury’s  right  is  a  portion  of  the  bullet  which  is 
Government’s  Exhibit  14  in  this  case.  You  will  notice  in  the 
center  of  the  photograph  there  are  two  marks,  one  above  the 
photograph  and  one  below  and  they  represent  what  is  referred 
to  as  a  hair  line  through  the  center  of  the  photograph.  This 
hair  line  separates  the  portion  of  the  fatal  bullet  and  the  por¬ 
tion  of  the  bullet  which  I  fired  from  this  weapon. 

If  you  will  notice,  there  are  a  number  of  tiny  microscopic 
lines  which  appear  on  the  evidence  bullet  in  this  case  which 
also  appear  on  what  we  refer  to  as  the  test  bullet,  the  one  which 
I  fired  from  the  weapon.  Each  of  these  marks  run  continuously 
through  the  hair  line  in  the  center  showing  that  the  same 
marks  appear  on  both  bullets  and  when  such  a  case  exists  then 
you  can  definitely  say  both  bullets  were  fired  from  the  same 
weapon.  In  this  photograph,  you  have  the  microscopic  mark¬ 
ings  running  continuously  through  the  hair  line. 

The  Court.  I  suggest,  for  the  purpose  of  the  record,  that 
some  mark  be  placed  on  the  exhibit  to  indicate  which  is  the 
photograph  of  the  test  bullet  and  which  is  the  photograph  of 
Government  Exhibit  14. 

775  The  Witness.  I  have  them  marked  here,  Your  Honor. 
I  have  my  own  mark  if  that  is  sufficient. 

The  Court.  Will  you  explain  what  that  mark  is? 

The  Witness.  Surely.  The  mark  which  is  on  the  jury’s 
right  is  known  as  Q-l  which  refers  to  question.  The  mark  on 
the  jury’s  left  is  marked  with  a  K-l,  which  refers  to  the  known 
specimen. 
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The  Court.  In  other  words,  the  right-hand  photograph  is  a 
photograph  of  the  test  bullet  and  the  left-hand  photograph  is 
the  photograph  of  the  bullet,  Government  Exhibit  14? 

The  Witness.  It  is  just  the  opposite.  The  portion  of  the 
photograph  to  the  right  is  the  questioned  bullet. 

I 

By  Mr.  Murray: 

Q.  What  do  you  mean  by  “Questioned  bullet”? 

A.  That  is  the  one  that  it  is  desired  to  find  out  whether  it  was 
fired  from  this  particular  weapon. 

Q.  That  is  Government’s  Exhibit  14? 

A.  Yes,  sir. 

Q.  Which  Sergeant  Huffman  gave  you? 

A.  Yes,  sir. 

Q.  It  is  on  the  right  of  the  picture  as  you  look  at  it? 

A.  Yes;  and  is  marked  “Q-l.”  ! 

The  Court.  Would  it  be  less  confusing  to  put  marks  on  the 
photograph  indicating  which  photograph  represents 
776  which  bullet? 

Mr.  Murray.  I  think  it  would.  On  the  left  is  the 
test  bullet.  I  will  write  the  word  “Test”.  j 

The  Court.  Yes,  put  “Test  Bullet”  on  it. 

Mr.  Murray.  And  on  the  right - 

The  Court.  Write  “Bullet,  Government  Exhibit  14.” 

By  Mr.  Murray: 

Q.  Mr.  Zimmers,  let  me  ask  you  this  question:  Are  there  not 
marks  made  on  all  bullets  as  they  go  through  the  barrel  from 
the  rifling  in  the  barrel,  that  is,  the  groove? 

A.  Yes,  sir. 

Q.  Which  causes  them  to  make  that  spiral  turn? 

A.  Yes,  that  is  right. 

Q.  Will  you  point  out  to  the  members  of  the  jury  what  those 
rifling  marks  are  which  would  be  on  any  gun  to  distinguish  the 
peculiar  identifying  marks? 

A.  There  is  not  a  complete  rifling  mark  on  the  photograph 
All  the  markings  you  see  are  the  microscopic  marks  which  are 
within  the  groove  marks  left  on  the  bullet.  I  can  explain  that. 


I 


266 


Q.  In  other  words,  that  pictures  does  not  show  the  rifling 
marks? 

A.  It  shows  one  edge  of  one  groove. 

Q.  How  many  times  is  that  picture  magnified? 

A.  This  is  magnified  approximately  30  times. 

777  If  you  will  notice  on  the  bullet  itself,  there  are  a  num¬ 
ber  of  tiny  grooves  and  on  all  bullets  which  are  fired 

from  Colt  weapons  there  are  six  grooves  which  are  in  a  counter¬ 
clockwise  or  left-hand  twist.  The  marks  appearing  in  the  pho¬ 
tograph  are  taken  within  one  of  these  grooves  on  the  bullet. 
(Government’s  Exhibit  No.  14  was  exhibited  to  the  jury.) 

By  Mr.  Murray: 

Q.  Mr.  Zimmers,  after  you  had  completed  your  examination 
and  had  arrived  at  your  conclusion  I  take  it  you  notified  the 
Police  Department? 

A.  Yes,  sir. 

Q.  Did  you  return  the  revolver  and  bullet,  Government  Ex¬ 
hibits  9  and  14,  to  a  member  of  the  Police  Department? 

A.  Yes,  sir;  that  was  returned  to  the  District  Police  Depart¬ 
ment  in  the  Laboratory.  They  called  for  it. 

Q.  To  whom  did  you  give  it? 

A.  I  believe,  sir,  that  Sergeant  Huffman  himself  called  for 
the  bullet. 

Q.  When  did  you  return  it  to  him? 

A.  It  was  on  July  16,  if  I  am  not  mistaken. 

Q.  Do  you  recall  when  was  the  date  of  the  examination? 

A.  The  15th. 

Q.  It  was  the  day  following  the  examination  that  you  re¬ 
turned  it  to  him? 

778  A.  Yes,  sir. 

Mr.  Murray.  That  is  all  on  direct  examination. 
Cross-examination  by  Mr.  Laughlin: 

Q.  Mr.  Zimmers,  how  many  employees  are  there  in  the 
F.  B.  I.  in  this  particular  section  where  you  are  connected? 
A.  There  are  four  of  us  who  do  firearms  work. 

Q.  And  four  of  you  who  are  considered  experts  in  that  field? 
A.  Yes,  sir. 


267 


Q.  I  believe  you  said  that  you  have  never  testified  in  the 
courts  of  the  District  of  Columbia? 

A.  No,  sir;  I  have  not. 

Q.  In  what  other  Federal  Courts  have  you  testified? 

A.  I  testified  in  the  Federal  Court  in  Pittsburgh,  Pennsyl¬ 
vania,  and  I  testified  in  a  Federal  Court  in  Spokane, 
Washington. 

Q.  Let  me  qualify  that,  sir.  I  mean  testifying  as  an  expert 
on  firearms  or  ballistics.  That  would  apply  to  the  two  that 
you  have  mentioned.  When  I  asked  you  that,  I  did  not  mean 
the  times  you  may  have  testified  on  an  arrest  you  made,  but 
the  question  is  directed  to  you  as  to  the  number  of  times  you 
testified  as  an  expert  on  firearms  or  ballistics.  Now  you  can 
continue. 

A.  Those  are  the  times  that  I  testified  on  firearms 
779  cases;  yes,  sir. 

Q.  Any  others,  sir? 

A.  In  Federal  Courts? 

Q.  Yes.  | 

A.  I  don’t  recall  any  others  in  Federal  Courts  at  the  present 
time. 

Q.  Name  some  of  the  State  Courts. 

A.  I  have  testified  in  the  State  of  Washington,  Seattle, 
Washington.  I  testified  in  Denver,  Colorado.  I  testified  [in 
Kentucky  approximately  seven  times;  in  Ohio  approximately 
five  times.  I  testified  in  Maryland,  Virginia.  I  testified  in 
Idaho  and  Michigan. 

Q.  How  about  Indiana? 

A.  I  have  no  recollection  at  the  time,  sir.  I  have  no  .  list 
prepared,  sir. 

Q.  Now,  sir,  when  you  testified  in  those  State  Courts  tho^e 
were  criminal  cases,  I  presume? 

A.  Yes,  sir.  ! 

Q.  And  always  for  the  prosecution? 

A.  That  is  right,  sir. 

Q.  Have  you  ever  at  any  time,  sir,  testified  for  the  defense? 

A.  No,  sir. 
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Q.  You  said  you  have  read  a  number  of  books  on  this  sub¬ 
ject.  Will  you  state  some  of  them? 

780  A.  I  read  the  textbook  on  firearms  identification  by 
Major  Julian  Hatcher.  Major  Hatcher  is  now  a  Gen¬ 
eral  in  the  United  States  Army  in  charge  of  ordnance.  His 
book  is  the  recognized  textbook  on  firearms  identification.  I 
have  read  books  by  Gunther  and  Lucas. 

Q.  Any  others? 

A.  There  have  been  others.  I  don’t  recall  their  names  at 
the  moment. 

Q.  When  did  you  see  this,  handing  you  Exhibit  14,  when  was 
this  turned  over  to  you,  sir? 

A.  On  July  15. 

Q.  And  the  gun? 

A.  Same  time. 

Q.  And  was  this  work  done  about  which  you  have  testified, 
sir,  was  it  done  by  you  or  by  others  under  your  supervision? 

A.  It  was  done  entirely  by  myself;  from  the  time  that  it 
was  brought  in,  it  was  in  my  custody  and  I  was  the  only  one 
who  worked  on  this  gun  and  the  bullet  until  it  was  returned 
the  following  day. 

Q.  As  I  understand,  Government  Exhibit  18,  this  photo¬ 
graph,  is  an  enlargement  of  this,  is  that  correct? 

A.  Yes,  that  is  right. 

Q.  Will  you  tell  us  what  marking  you  found  on  this  bullet, 
Government  Exhibit  14? 

781  A.  From  the  standpoint  of  identification  markings? 
Q.  No,  what  markings  or  maybe  that  is  not  the  proper 

word.  What  did  you  find  on  that  bullet,  what  foreign  sub¬ 
stance  or  substances  did  you  find  on  that  bullet? 

A.  I  found  no  foreign  substances  on  the  bullet? 

Q.  Did  you  find  any  blood  on  the  bullet? 

A.  To  my  recollection,  no. 

Q.  Did  you  find  any  evidence  of  skin  or  flesh  on  there? 

A.  To  my  recollection,  no. 

Q.  Or  bone? 

A.  No,  sir. 
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Q.  Did  you  find  any  glass  on  it? 

A.  To  my  recollection,  no- 

Q.  And  you  were  searching  for  all  of  that  under  a  power¬ 
ful  microscope,  were  you? 

A.  Not  particularly  that,  no. 

Q.  Tell  us  again,  sir,  just  what,  after  you  got  that,  did  [you 
do  with  it? 

A.  I  examined  the  bullet  first  to  determine  the  number  of 
rifling  marks  on  the  bullet  and  I  found - 

Q.  (Interposing.)  Just  a  minute  there.  You  say  rifling 
marks.  What  do  we  mean  by  that? 

A.  Rifling  marks  are  the  marks  which  are  imparted  to  |the 
bullet  after  it  is  fired  from  a  gun.  They  are  as  lands  rind 
grooves  on  the  surface  of  the  bullet,  the  grooves  being 
782  the  depressed  portion  of  the  bullet  and  the  lands  ^he 
raised  portion  of  the  bullet. 

The  Court.  What  do  you  mean  by  “raised  portions  of  the 
bullet”? 

The  Witness.  The  grooves  are  cuts  in  the  gun,  you  spe. 
Some  of  the  grooves  are  imparted  to  the  bullet,  leaving  maij'ks 
along  the  surface  of  the  bullet  and  these  grooves  can  be  plaiijly 
seen  on  the  bullet. 

By  Mr.  Laughlin: 

Q.  You  have  told  us  about  the  rifling  marks.  What  else, 
sir?  ] 

A.  What  was  your  question,  sir? 

Q.  You  have  told  us  that  you  examined  this  bullet  to  find  the 
rifling  marks  and  what  else?  What  were  you  looking  for?  | 

The  Court.  The  question  was  what  did  you  do? 

The  Witness.  That  is  right.  I  examined  the  bullet  arid 
found  there  were  six  such  rifling  marks  in  a  counterclockwise 
twist  indicated  it  could  have  been  fired  from  the  gun.  There¬ 
fore,  I  fired  test  bullets  from  the  gun  and  put  one  test  bullet  op 
the  comparison  microscope  along  with  this  bullet  and  examined 
the  tiny  microscopic  marks  on  the  bullet  to  determine  whether 
they  had  the  same  pattern  of  marks  on  both.  I  found  them  to 
be  the  same.  I  found  them  to  have  the  same  pattern  of  microb 
scopic  marks. 
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783  By  Mr.  Laughlin: 

Q.  At  the  time  you  did  this,  sir,  at  the  time  you  made 
this  test  you  inquired  something  about  the  investigation  in 
progress  by  the  Police  Department,  didn’t  you,  sir? 

A.  No,  sir,  I  did  not  inquire.  It  was  merely  pointed  out  as 
to  the  type  of  case  that  this  evidence  was  involved  in  and 
there  had  been  sufficient  newspaper  talk  previous  to  that  time 
that  I  was  aware  that  the  murder  of  Mr.  Bernstein  had  oc¬ 
curred.  As  to  the  inquiry  as  to  the  facts  of  the  case,  I  did  not. 

Q.  Of  course,  you  wanted  your  test  to  be  accurate,  didn’t 
you,  Mr.  Zimmers? 

A.  They  must  be  accurate. 

Q.  And  you  wanted  to  do  justice  to  all  parties,  didn’t  you, 
sir? 

A.  We  always  do. 

Q.  And  did  you  go  to  the  drug  store  where  this  happened? 

A.  No,  sir,  I  did  not. 

Q.  Why  didn’t  you? 

A.  I  wasn’t  interested  in  nor  was  I  requested  to  so  do. 

Q.  Wouldn’t  you  think  that  would  have  been  advisable, 
sir,  to  have  gone  to  the  drug  store  and  have  pointed  out  to  you 
where  this  shot  was  supposed  to  have  been  fired? 

A.  It  would  have  had  no  effect  upon  my  examination 

784  whatsoever. 

Q.  In  other  words,  it  would  not  have  helped  you  at 
all? 

A.  Not  one  bit. 

Q.  In  the  test  that  you  made,  sir,  did  you  attempt  to  fire  a 
test  bullet  through  glass? 

A.  No,  sir,  I  did  not. 

Q.  Were  you  told  anything  about  a  bullet  passing  through 
glass? 

A.  No,  sir,  I  was  not. 

Q.  And  is  this  the  first  you  know  about  it  by  having  that 
said  to  you  now? 

A.  Yes,  sir. 

Q.  Having  heard  that,  sir,  that  the  bullet  passed  through 
glass,  was  fired  through  glass,  would  that  make  any  difference 
in  your  test? 
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A.  It  would  have  had  no  effect  whatsoever  upon  my  ex¬ 
amination. 

Q.  Why  would  it  not? 

A.  You  couldn’t  duplicate  the  marks  Jirough  firing  through 
any  piece  of  glass  such  as  would  have  been  imparted  to  a  bul¬ 
let  merely  because  it  had  been  fired  through  glass.  In  oij*der 
to  make  a  comparison,  it  is  necessary  to  have  all  of  the  marks 
that  you  can  possibly  get  on  the  surface  of  the  ballet 

785  from  the  barrel  and  the  rifle  barrel  only.  If  the  marks 
which  are  left  by  a  fatal  bullet  are  destroyed,  regardless 

of  what  it  passes  through,  then  it  would  not  be  possible  to  make 
an  identification. 

Q.  How  do  we  describe  this  bullet,  sir? 

A.  That  is  known  as  .38  S.  &  W.  revolver  bullet. 

Q.  And  how  about  this  gun,  sir? 

A.  That  is  a  .38  Colt  revolver. 

Q.  Do  you  have  with  you  or  in  your  laboratory  bullets  that 
would  fit  this  weapon  unused? 

A.  Yes,  sir. 

Q.  Do  you  have  any  with  you  now? 

A.  No,  sir,  not  unused.  I  have  the  two  test  specimens  whi  ch 
I  fired  which  were  unused  before  I  fired  them. 

Q.  What  examination  or  test  did  you  make  of  the  gun?  j 
A.  I  made  no  examination  of  the  gun  itself  other  than  to 
fire  bullets  through  it. 

Q.  By  the  way,  sir,  at  the  time  you  made  this  test  were  these 
other  experts  as  you  refer  to  them  in  the  F.  B.  I.,  were  they 
also  present? 

A.  They  may  have  been.  I  don’t  recall. 

Q.  Did  anyone  assist  you  in  this,  sir? 

A.  No,  sir,  no  assistance  was  necessary. 

Q.  You  did  it  all  aloi^e? 

A.  Yes,  sir. 

Q.  And  did  you  get  assistance  from  any  other  source? 

786  A.  No,  sir. 

Q.  All  right.  On  that  gun  there,  sir,  would  you  ex¬ 
plain  to  us  what  the  muzzle  velocity  of  it  is? 

A.  The  muzzle  velocity  of  an  S.  &  W.  bullet  revolves  at 
3,600  feet  per  second. 
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Q.  Is  that  invariable  or  is  -that  subject  to  modification  or 
change? 

A.  It  is  invarible  depending  on  the  ammunition.  The  vari¬ 
ances  are  due  to  the  ammunition  itself  and  not  due  to  the 
revolver. 

By  Mr.  Laughlin: 

Q.  What  about  the  chamber  pressure? 

A.  The  breech  pressure? 

Q.  Yes. 

A.  The  breech  pressure  of  this  weapon,  I  believe,  is  approxi¬ 
mately  14  to  20  thousand  pounds  per  square  inch. 

Q.  Did  you  find  that  out  as  a  result  of  a  test? 

A.  No,  sir. 

Q.  Or  what  you  have  already  studied  about  that  particular 
weapon? 

A.  No,  sir;  those  are  printed  facts  about  ammunition  and 
weapons. 

Q.  You  did  not  subject  that  to  a  specific  test  to  see  if  they 
measured  up  to  that? 

A.  No,  I  did  not. 

787  Q.  When  a  bullet  is  fired,  sir,  does  it  travel  on  a 
straight  line? 

A.  No,  sir;  it  does  not. 

Q.  Can  you  explain  that  further  for  us,  sir? 

A.  When  the  bullet  leaves  the  gun,  the  sights  are  so  set  that 
the  bullet  travels  in  an  upward  direction  and  at  a  certain  point 
in  its  flight  it  reaches  the  trajectory  point  which  is  the  highest 
point  to  which  a  bullet  travels  and  then  it  begins  to  descend. 
All  weapons  are  constructed  in  that  fashion. 

Q.  Suppose  you  had  a  weapon  in  your  hand,  sir,  and  it  was 
loaded  and  it  was  permissible,  which  it  will  not  be,  but  if  jt 
was  permissible  and  you  fired  on  the  clock  where  it  says  12 
and  where  it  says  6,  would  you  point  the  weapon  exactly  at 
the  6  or  the  12? 

A.  You  would  point  it  exactly  at  the  12  or  at  the  6  depending 
on  which  one  you  wanted  to  hit. 

Q.  Can  you  tell  me  this,  sir:  If  two  bullets  are  fired  from  the 
same  weapon  will  they  show  the  same  results,  sir? 
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A.  They  should  show  the  same  microscopic  markings,  yes, 
sir,  provided  neither  of  them  are  mutilated  or  damaged. 

Q.  Is  there  any  dispute  on  what  you  have  said  among  ex¬ 
perts  on  that,  sir? 

A.  There  is  no  dispute  amongst  experts  who  have  con- 

788  ducted  a  number  of  firearm  identifications. 

Q.  And,  of  course,  you  consider  yourself  an  expert, 

sir? 

A.  For  firearms  identification ;  yes,  sir. 

Q.  You  would  say  you  rank  among  the  top,  sir? 

A.  We  are  the  only  organization - 

Q.  (Interposing.)  No;  I  am  referring  to  you,  sir.  Would 
you  say  you  rank  at  the  top  of  the  list? 

A.  I  would  suggest,  sir,  that  I  did. 

Q.  It  is  your  testimony,  is  it,  sir,  that  this  bullet,  Govern¬ 
ment  14,  was  fired  from  this  weapon? 

A.  Yes,  sir.  Those  are  the  results  of  my  examination. 

Q.  And  you  arrived  at  that  without  any  hesitation  what¬ 
soever? 

A.  Yes,  sir. 

Q.  And  you  have  now  no  hesitation  about  it? 

A.  I  have  no  hesitation  whatsoever. 

Q.  Where  did  you  conduct  this  test  of  yours? 

A.  In  the  Laboratory  here  in  Washington. 

Q.  And  what  size  was  that  Laboratory,  sir? 

A.  The  room  dimensions? 

Q.  Yes. 

A.  It  is  approximately  80  feet  long  by  approximately  40 
feet  wide.  There  are  some  partitions  in  the  room  which 

789  break  up  the  room  so  that  that  is  its  over-all  floor  space. 

Q.  Where  you  particularly  fired  this,  where  you  par¬ 
ticularly  fired  regardless  of  the  partition,  what  were  the  dinjen- 
sions  of  that  particular  part  of  the  room,  the  office  where  this 
was  fired? 

A.  Where  the  test  specimens  were  fired? 

Q.  Yes. 

A.  We  have  a  bullet  recovery  room  which  is  approximately 
12  feet  long  and  6  feet  wide. 

737770—47 - 18 
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Q.  That  is  where  it  was  fired? 

A.  That  is  where  it  was  actually  fired. 

Q.  Were  the  doors  closed? 

A.  We  have  a  separating  door;  the  room  is  divided  into  two 
parts.  There  is  a  separating  door  that  has  a  hole  through  it 
that  the  weapon  can  be  thrust  through  so  that  if  anything 
should  happen  the  door  is  lined  with  steel  so  that  it  would 
prevent  ricochets  and  such  things  as  that,  but  that  is  the  gen¬ 
eral  layout  of  the  room. 

Q.  And  you  fired  how  many  bullets  from  this  gun? 

A.  I  fired  two. 

Q.  And  when  you  say  this  gun  we  are  referring  to  Gov¬ 
ernment’s  Exhibit  9  so  the  record  may  be  straight. 

Did  you  fire  them  in  rapid  succession  or  what  was  the  interval 
of  time? 

A.  They  were  fired  approximately  15  to  30  seconds 
apart. 

790  Q.  Was  that  in  the  daytime  or  was  it  at  night? 

A.  It  was  in  the  daytime,  I  believe. 

Q.  What  kind  of  a  report  or  sound  did  that  make? 

A.  It  makes  a  very  dull  sound  in  this  room,  because  it  has 
insulation  in  it  which  tends  to  deaden  sound.  It  is  more  or  less 
a  soundproof  room. 

Q.  In  other  words,  it  could  not  be  heard,  would  you  say  how 
far  away  could  it  have  been  heard,  sir? 

A.  You  could  probably  hear  it  approximately  20  feet  away 
from  the  room  only  as  a  thud.  You  would  never  be  able  to 
distinguish  it  as  a  gun  report. 

Q.  As  to  the  sound  of  a  pistol,  sir,  the  noise  that  that  makes, 
doesn’t  that  depend  on  the  condition  of  the  weather? 

A.  It  may  to  some  extent.  The  distance  that  the  sound 
will  travel  certainly  will  depend  upon  the  weather. 

Q.  And  it  will  depend  also  on  the  size  of  the  room? 

A.  It  may. 

Q.  And  whether  it  was  in  the  daytime  or  at  night? 

A.  I  doubt  that. 

Q.  In  other  words,  you  say  then  that  you  made  no  effort  to 
ascertain  the  size  of  this  store  where  this  shooting  happened. 
You  made  no  effort  to  ascertain  that? 
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A.  None  whatsoever. 

Q.  And  you  don’t  think  it  would  have  added  to  your 

791  test  or  to  the  trustworthiness  of  your  testimony  iit  you 
had  a  room  or  a  place  that  same  size? 

A.  None  whatsoever. 

Q.  Suppose  this  happens,  suppose  it  was  fired  in  this  room 
now.  How  far  away  could  it  be  heard,  sir? 

A.  I  have  no  idea.  I  have  no  idea  as  to  the  acoustics  of  the 
building  itself. 

Q.  You  are  an  expert  on  firearms,  sir? 

A.  I  am  not  an  expert  on  acoustics  though. 

Q.  Well,  suppose  you  fired  then  in  one  of  the  halls  or  the 
hearing  room  of  the  Department  of  Justice.  How  far  away 
could  it  be  heard? 

A.  I  don’t  know.  I  couldn’t  say. 

Q.  Suppose  it  was  fired  out  at  the  ball  park? 

Mr.  Murray.  Your  Honor,  I  do  not  like  to  interrupt — j- 
The  Court.  I  think  that  is  beyond  the  scope  of  proper  crpss- 
examination  because  it  is  beyond  the  scope  of  direct  examina¬ 
tion. 

Mr.  Laughlin.  Only  this,  Your  Honor,  he  has  testified  as 
an  expert  on  firearms.  Therefore,  I  think  he  opened  himself 
up  to  cross-examination. 

Mr.  Murray.  He  is  an  expert  on  firearm  identification.  That 
is  all  he  claims. 

The  Court.  He  opens  himself  to  cross-examination,  of 
course,  but  cross-examination  must  be  directed  to  one 

792  of  two  matters,  either  to  matters  brought  out  on  the 
direct  or  to  credibility.  I  do  not  see  that  the  present 

question  would  be  directed  to  either  of  the  two. 

Mr.  Laughlin.  Your  Honor,  on  more  mature  reflection  I 
think  it  is  directed  toward  credibility. 

The  Court.  The  fact  he  does  not  know  the  amount  of  no^se 
that  would  be  made  or  the  distance  over  which  noise  would 
be  heard? 

Mr.  Laughlin.  I  think  that  would  all  come  under  the  field, 
Your  Honor,  because  he  comes  here  and  says  himself  he  is  one 
of  the  best. 


Mr.  Murray.  Best  in  what,  in  firearm  identification. 

The  Court.  But  he  has  said  he  is  not  an  expert  in  acoustics. 
He  said  he  is  not  an  expert  in  the  field  of  acoustics  and  you  are 
now  inquiring  into  the  field  of  acoustics. 

By  Mr.  Laughlin: 

Q.  Mr.  Witness,  what  do  we  mean  by  “ballistics”? 

A.  Ballistics  is  the  study  of  the  trajectory  of  the  bullet  after 
it  leaves  the  barrel  of  a  gun. 

Q.  Tell  me  this,  because  you  are  an  expert  and  I  am  not, 
the  science  of  ballistics,  is  that  synonymous  with  the  science  of 
firearms  identification? 

A.  The  science  of  ballistics  is  often  erroneously  termed  as 
firearms  identification. 

793  Q.  Tell  me  that  again. 

A.  The  science  of  ballistics  is  often  erroneously 
termed  as  firearms  identification.  The  science  of  ballistics  has 
to  do  with  the  bullet  after  it  leaves  the  barrel  of  a  weapon  and 
it  also  has  to  do  with  breech  pressures  and  muzzle  velocities 
and  things  like  that.  Firearms  identification  is  the  science 
only  of  what  happens  to  that  bullet  from  the  time  it  enters 
the  barrel  until  it  leaves  it. 

The  Court.  In  which  field  are  you  an  expert? 

The  Witness.  I  testified,  sir,  I  am  a  firearms  identification 
expert. 

By  Mr.  Laughlin  : 

Q.  Sir,  when  a  bullet  is  fired,  what  makes  the  sound? 

Mr.  Murray.  I  object. 

The  Court.  Sustained  for  the  reason  heretofore  stated. 

Mr.  Laughlin.  Very  well.  I  just  want  to  reserve  that 
point,  Your  Honor. 

Mr.  Williams,  do  you  have  any  examination? 

Mr.  Williams.  Your  Honor,  may  I  ask  this  one  question 
for  it  may  help  me?  It  wasn’t  asked  on  direct  and,  therefore, 
I  will  take  him  as  my  own  witness. 

Mr.  Murray.  I  suggest  that  it  be  technically  cross-examina¬ 
tion  because  they  haven’t  started  their  case  yet.  I  say  that  in 
your  own  interest  and  I  consent  to  it. 
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797  Mr.  Murray.  Call  Mr.  Perry,  please. 

The  Court.  The  jury  will  be  withdrawn. 

(Thereupon,  the  jury  retired  from  the  courtroom.) 

Thereupon  Walter  Perry  was  called  as  a  witness  for]  and 
on  behalf  of  the  Government  and,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows: 

Direct  examination  (continued)  by  Mr.  Murray:  j 

Q.  Mr.  Perry,  a  few  minutes  before  adjournment  on  Thurs¬ 
day,  November  7,  you  were  asked  these  questions  and  I  will 
repeat  them,  if  I  may,  reading  from  the  record  at  page  |750, 
simply  to  bring  you  up  to  date. 

The  question  was  asked  if  there  was  any  conversation  there 
with  Wheeler  in  the  house  before  you  left  and  you  replied  that 
Wheeler  asked  you  not  to  let  the  people  down  there  kpow 
what  you  had  him  for. 

The  Court.  I  am  afraid  you  are  speaking  a  little  fast. 

798  Mr.  Murray.  I  am,  Your  Honor.  I  am  trying  to  ofiiit 
part  of  this. 

By  Mr.  Murray: 

Q.  Then  the  question  “Did  you  go  outside  the  house?  | 

“A.  Yes;  we  did. 

“Q.  With  Wheeler,  of  course? 

“A.  That  is  right. 

“Q.  Was  there  any  conversation  with  Wheeler  outside  the 
house? 

“A.  Yes;  there  was  some/’ 

Then  you  say  what  it  was  and  I  was  about  to  ask  you 
it  was. 

This  hearing  outside  the  hearing  of  the  jury  is  for  the  pur¬ 
pose  of  determining  the  circumstances  leading  up  to  that  oi[al 
statement  by  Wheeler  and  the  subsequent  written  statement 
by  Wheeler. 

For  what  purpose  did  you  go  to  South  Carolina,  Mr.  Peripr, 
you  and  the  other  officers? 

A.  To  get  Wheeler. 

Q.  For  what?  That  is,  what  charge,  for  what  offense?  j 

A.  Murder. 
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Q.  Had  there  been  a  hearing  at  the  Morgue  involving  the 
co-defendant  Patton? 

A.  Yes;  there  had. 

Q.  And  had  Patton  given  testimony  there  regarding 

799  Wheeler? 

A.  Yes;  he  had. 

Q.  Did  you  hear  him? 

A.  Yes. 

Q.  State  briefly  what  he  said  about  Wheeler. 

A.  Well,  he  said  that  Wheeler  was  with  him  and  that  Wheeler 
did  the  shooting.  He  said  that  he  did  not  know  his  first  name. 
I  believe  he  testified  at  the  Morgue  that  he  did  not  know  his 
first  name.  I  know  that  he  told  me  he  did  not  know  his  first 
name. 

Q.  To  shorten  it,  in  brief  he  admitted  that  he,  Patton,  was 
involved  in  this  holdup  and  killing  and  said  that  Wheeler  was 
with  him  and  that  Wheeler  actually  shot,  is  that  right? 

A.  That  is  correct. 

Q.  Was  Wheeler  held  by  the  Coroner’s  jury  for  the  Grand 
Jury  on  the  charge  of  Mr.  Bernstein’s  murder? 

A.  Yes;  he  was. 

Q.  It  was  after  that  that  you  and  the  other  officers  went  to 
South  Carolina  to  get  Wheeler? 

A.  That  is  right. 

The  Court.  You  said  the  Coroner’s  Jury  held - 

Mr.  Murray  (interposing).  Wheeler  and  Patton. 

By  Mr.  Murray: 

Q.  Is  that  correct,  Mr.  Perry? 

A.  Held  him  responsible  jointly  with  Patton. 

800  Q.  That  is,  their  verdict  was  that  he  and  Patton  to¬ 
gether  were  responsible  for  this  crime? 

A.  That  is  correct. 

Q.  What  is  the  name  of  this  place  where  Wheeler  was  ar¬ 
rested? 

A.  In  Ridge  Springs.  It  is  about  10  or  12  miles  outside  of 
Saluda. 

Q.  And  Saluda  is  spelled  S-a-1 - 

A.  (Interposing.)  S-a-l-u-d-a. 


279 


Q.  Who  went  to  the  house  where  Wheeler  was  expected  to 
be  found,  what  individuals? 

The  Court.  We  have  been  over  that,  Mr.  Murray. 

Mr.  Murray.  Has  he  testified  to  that? 

The  Court.  He  brought  out  the  fact  that  Sergeant  Huffman 
was  with  him.  You  led  the  witness  up  to  the  point  of  the  Con¬ 
versation. 

Mr.  Murray.  Yes. 

The  Court.  At  that  point,  the  interjection  was  imposed 
which  necessitated  the  hearing  outside  the  presence  of  !the 
jury.  | 

By  Mr.  Murray: 

Q.  You  and  certain  South  Carolina  officers  went? 

A.  That  is  right,  and  Bonaccorsy  and  Huffman. 

Q.  When  did  you  first  arrive  in  the  vicinity  of  fhe 
house?  j 

801  A.  I  don’t  know  for  sure.  It  was  sometime  after 
midnight  and  then  before  day. 

Q.  When  did  you  first  enter  the  house? 

A.  About  4:30  in  the  morning. 

Q.  So  that  for  four  and  one-half  hours  you  remained  out¬ 
side  the  house?  j 

A.  For  quite  some  time.  I  didn’t  make  any  note  of  jujst 
what  time  it  was.  Our  original  plans  were  to  wait  until  day¬ 
light.  ] 

Q.  What  room  did  you  enter  when  you  went  into  the  house 
yourself? 

A.  A  front  bedroom.  You  first  enter  in  a  little  hallway  an|d 
then  I  entered  a  front  room  which  was  occupied  as  a  bedroom. 

Q.  Who  was  the  first  person  to  enter  the  room  on  that  oc¬ 
casion? 

A.  Sergeant  Huffman  and  Deputy  Sheriff  Sam  Perry,  from 
Saluda,  South  Carolina.  .  | 

Q.  Were  you  very  close  to  them  as  they  went  in? 

A.  As  they  entered  the  door  I  approached  the  window  op 
the  front  porch.  j 

Q.  You  didn’t  go  in  the  same  door  as  they  did? 

A.  I  later  did  but  they  entered  first.  I  took  up  a  position 
at  the  window  as  they  entered. 
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Q.  Was  Wheeler  in  the  room? 

802  A.  Yes;  he  was. 

Q.  Where  was  he? 

A.  When  I  first  saw  Wheeler,  Wheeler’s  back  was  to  me  at 
the  window  w’hich  I  had  gone  to. 

Q.  Was  he  clothed? 

A.  I  couldn’t  see  the  upper  part  of  his  body  but  the  lower 
part  of  his  body  was  not. 

Q.  How  long  was  it  after  the  first  officers  entered  that  room 
that  you  yourself  left  the  window,  I  suppose  you  did,  and  wrent 
into  the  room?  Would  that  be  a  minute? 

A.  Possibly  five  or  ten  seconds,  no  more. 

Q.  Were  weapons  used  in  effecting  this  arrest,  that  is,  were 
they  drawn? 

A.  Yes;  everybody  was  armed. 

Mr.  Laughlin.  It  is  still  not  responsive,  Your  Honor.  The 
question  is  were  they  drawn  ?  He  answered  everyone  was  armed. 

The  Court.  I  understood  the  question  was  modified. 

Mr.  Murray.  Yes. 

Mr.  Laughlin.  As  finally  put  to  him,  Your  Honor,  the 
question  was  were  they  drawn? 

By  Mr.  Murray: 

Q.  First,  did  you  have  guns? 

A.  Yes. 

Q.  Second,  did  you  take  them  out? 

803  A.  I  can  only  speak  for  myself  and  the  men  from 
South  Carolina  who  were  armed  with  shotguns.  They 

had  the  shotguns  out,  of  course.  I  had  my  gun  out.  I  couldn’t 
say  whether  Bonaccorsy  had  his  gun  out  or  not,  but  I  under¬ 
stand  from  what  I  have  been  told  that  Sergeant  Huffman  did 
not.  So  far  as  I  know;,  he  did  not  display  any  gun. 

The  Court.  How  is  the  Court  interested  in  the  details  of  the 
arrest,  Mr.  Murray?  It  seems  to  me  that  the  only  circum¬ 
stances  that  are  relevant  at  this  juncture  are  the  circumstances 
surrounding  the  statement  as  bear  upon  the  voluntariness  or 
involuntariness  of  the  statement. 

Mr.  Murray,  The  statement  I  was  about  to  bring  out,  when 
the  jury  wras  instructed  to  leave  the  courtroom,  was  within  the 
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matter  of  minutes,  maybe  seconds  immediately  following  the 
arrest. 

The  Court.  Very  well.  Proceed  in  your  own  way. 

By  Mr.  Murray: 

Q.  Within  that  house  or  at  any  time  was  Wheeler  struck  Iby 
any  person? 

A.  No,  sir. 

Q.  Did  anybody  fire  his  weapon? 

A.  No,  sir. 

Q.  Did  you  see  Wheeler’s  own  weapon  recovered? 

A.  Yes;  I  did. 

Q.  You  saw  Mr.  Huffman  get  this  Government  Exhibit 

804  No.  9? 

A.  Yes;  I  was  there  at  the  time. 

Q.  Was  that  loaded? 

A.  I  am  not  positive.  I  don’t  think  it  was. 

Q.  Did  you  find  any  ammunition? 

A.  I  did  not  examine  it  and  I  did  not  take  any  part  in  that. 

All  I  could  tell  you  about  the  gun - 

Q.  (Interposing.)  That  is  all  right.  Then  I  won’t  pursue 
that,  Mr.  Perry. 

When  did  Wheeler  first  make  any  statement  regarding  thjis 
crime? 

A.  Well,  he  asked  “How  did  you  know  I  was  down  here? 
Do  you  have  Patton?”  He  asked  that  in  the  house. 

Q.  In  the  house? 

A.  In  the  house. 

Q.  When  did  he  first  say  anything  in  which  he  admitted 
that  he  himself  was  involved  in  the  crime? 

A.  He  followed  that  up  a  little  further  and  he  said,  “Don’t 
let  any  of  these  people  down  here  know  what  you  have  me  for. 
I  will  tell  you  all  about  it  outside.” 

After  he  was  taken  outside,  I  went  outside  with  him  an<jl 
I  had  him  to  take  a  seat  in  our  car  that  we  had  driven  down 
there.  He  first  noticed  a  Washington  newspaper  that  we  had 
in  the  car.  He  asked  if  it  was  a  Washington  newspaper  and 
I  told  him  it  was  and  he  asked  if  he  could  see  it,  he  asked 

805  if  the  story  was  in  the  newspaper  and  I  told  him,  “Yes; 
to  go  ahead  and  look  at  it  if  he  wanted  to.” 
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Q.  Did  he  read  that  story? 

A.  Yes;  he  did. 

Q.  Did  that  story  briefly  tell  what  Patton  testified  at  the 
Morgue? 

A.  It  carried  the  Morgue  hearing;  yes. 

Q.  After  reading  that,  did  Wheeler  make  admissions  and 
confessions? 

A.  He  said - 

Q.  (Interposing.)  We  don’t  want  to  go  into  details.  Did 
he  confess  immediately  following  that? 

A.  Yes;  he  did  immediately  following  that. 

Q.  Up  to  that  time,  was  he  beaten  or  threatened  or  in  any 
way  done  violence? 

A.  In  no  way,  shape  or  form. 

Q.  Was  any  violence  threatened  against  him  in  the  event 
he  did  not  confess? 

A.  No,  sir. 

Q.  Was  any  promise  made  to  him  to  his  benefit  if  he  should 
confess? 

A.  No,  sir;  he  had  not  even  been  asked  to  confess.  I  had 
not  asked  him  about  the  case.  That  much  he  volunteered. 

Q.  It  is  your  testimony  then  that  the  oral  statement  he  made 
at  that  time  was  a  voluntary  statement? 

806  A.  It  was;  yes. 

Q.  And  later  he  made  a  written  statement,  did  he  not? 

A.  Yes,  sir. 

Q.  Was  that  also  voluntary? 

A.  Well,  of  course,  I  wasn’t  present  when  that  statement 
was  taken.  I  was  sick  when  I  came  back  and  I  went  directly 
home. 

Q.  To  your  knowledge,  was  any  harm  done  this  man? 

A.  No,  sir. 

Q.  In  order  to  get  a  confession  from  him? 

A.  No,  sir. 

Q.  It  is  your  testimony  that  whatever  he  said  in  your  presence 
was  said  voluntarily? 

A.  Yes,  sir. 

Mr.  Murray.  That  is  all  I  have  to  ask. 
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Cross-examination  by  Mr.  Laughlin: 

Q.  What  was  the  date  of  this,  Mr.  Perry,  what  you  are  testi¬ 
fying  about  your  visit  to  South  Carolina? 

A.  Let’s  see,  I  will  have  to  sort  of  count  back  on  that.  It 
was  on  the  morning  of  the  14th  of  June,  1946,  that  he  was 
arrested. 

Q.  What  day  of  the  week  was  that? 

A.  On  Thursday  morning. 

Q.  When  was  Mr.  Bernstein  shot? 

807  A.  On  the  5th  of  June. 

Q.  When  you  went  from  here  to  South  Carolina,  did 
you  travel  by  automobile? 

A.  Yes,  sir. 

Q.  How  many  of  you  went  along? 

A.  Three. 

Q.  Who  were  they? 

A.  Sergeant  Huffman,  Bonaccorsy  and  myself. 

Q.  And  when  you  left  here,  what  was  your  destination? 

A.  Saluda,  South  Carolina.  . 

Q.  How  did  you  know  that  Wheeler  was  there? 

A.  Patton  told  us  that  he  had  gone  south.  Patton  told  ps 
that  Wheeler  told  him  he  was  going  south  and  we  received  cer¬ 
tain  information  later  to  the  effect  that  we  felt  that  he  may  be 
in  Saluda  or  nearby. 

The  Court.  Mr.  Laughlin,  in  view  of  the  fact  that  this  hear¬ 
ing  is  outside  the  presence  of  the  jury  I  am  going  to  confute 
it  strictly  to  the  issue  involved,  namely,  the  voluntariness  or 
involuntariness  of  the  confession  and  I  suggest  that  the  cross- 
examination  be  limited  to  those  circumstances. 

Mr.  Laughlin.  I  have  that  in  mind,  Your  Honor.  I  thipk 
these  questions  are  very  important  leading  up  to  that,  Your 
Honor. 

The  Court.  Very  well. 

By  Mr.  Laughlin: 

808  Q.  Ridge  Springs  is  a  little  place  near  Saluda,  isn’t 
it? 

A.  That  is  correct. 
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Q.  Saluda  is  the  county  seat,  sir? 

A.  That  is  correct. 

Q.  And,  therefore,  you  had  to  get  the  help  of  South  Carolina 
officers,  didn’t  you? 

A.  Yes. 

Q.  You  couldn’t  go  there  yourself  and  make  an  arrest? 

A.  Well,  no.  It  is  customary  to  get  the - 

Q.  (Interposing.)  You  couldn’t,  could  you? 

A.  Yes;  I  think  we  could.  ^ 

Q.  You  could  make  an  arrest  in  another  state? 

A.  Yes,  sir. 

The  Court.  Any  citizen  may  make  an  arrest  on  a  felony 
charge  on  reasonable  ground  of  belief  that  the  person  he  is 
arresting  has  committed  it. 

By  Mr.  Laughlin: 

Q.  If  that  is  so,  why  did  you  get  the  help  of  the  South  Caro¬ 
lina  officers? 

A.  That  is  the  procedure  we  follow. 

Q.  How  many  officers  did  you  get? 

A.  We  went  to  the  sherriff’s  office  and  it  was  up  to  him  as 
to  how  many  men  we  took.  We  told  him  the  type  of  crime 
this  man  was  alleged  to  have  committed  and  it  was 
809  entirely  up  to  him  to  select  what  men  and  how  many 
men  he  should  take. 

Q.  How  many  men  did  he  take? 

A.  He  had  four,  including  himself. 

Q.  Then  that  meant  seven  of  you? 

A.  That  is  correct. 

Q.  And  the  South  Carolina  men  had  shotguns? 

A.  Yes,  sir. 

Q.  And  you  all  had — not  you  all,  but  each  one  of  you  had  a 
gun? 

A.  Yes,  sir. 

Q.  And  your  gun  was  drawn,  wasn’t  it,  sir? 

A.  Mine  was  until  I  saw  things  were  under  control  in  the 
house  and  I  put  mine  away  and  went  on  it. 

Q.  Was  there  an  agreement  between  you  on  the  way  out 
there  that  you  were  going  to  shoot  to  kill? 

A.  Well,  if  I  had  of  shot  I  would  have  shot  to  kill;  yes,  sir. 
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Q.  In  other  words,  you  were  dead  certain  that  Wheeler  taras 
the  one  who  had  done  this  job? 

A.  Well,  I  wasn’t  dead  certain  but  if  I  had  shot  I  would  have 
had  a  reason  for  shooting,  and  I  would  have  shot  to  kill. 

Q.  What  time  of  the  nighttime  was  this,  sir,  or  the  daytime? 
A.  At  the  time  of  the  arrest? 

810  Q.  Yes,  when  you  went  in  where  Wheeler  was. 

A.  About  4:30  in  the  morning. 

Q.  And  I  suppose  you  went  in  without  knocking? 

A.  No,  Sergeant  Huffman  knocked  on  the  front  door,  I  iam 

quite  sure. 

Q.  Was  it  a  one-story  house  or  two-story  house? 

A.  Bungalow,  one  story. 

Q.  Then  all  of  you  entered,  is  that  right? 

A.  I  would  like  to  clarify  one  question  you  asked  me.  I 
said  Sergeant  Huffman  knocked  on  the  front  door.  He  knocked 
on  the  front  door  but  he  broke  the  second  door  in,  I  am  pretty 
sure.  I  heard  quite  a  crash.  That  is  the  door  leading  into 
Wheeler’s  room  itself. 

Q.  Did  some  of  you  cover  the  back  part  of  the  house? 

A.  We  were  all  around  the  house. 

Q.  I  believe,  though,  that  you  said  you  went  in,  went  inside? 
A.  Shortly  after  Sergeant  Huffman  went  in. 

Q.  Where  was  Wheeler? 

A.  When  I  first  saw  him  he  was  backed  up  to  the  window 
which  I  covered.  At  that  one  window  and  that  was  the  frpnt 
window,  the  window  Wheeler  came  to  when  he  jumped  out  of 
bed. 

Q.  Which  of  you  officers  saw  Wheeler  first,  if  you  know? 

A.  It  would  have  to  be  Sergeant  Huffman. 

811  Q.  And  your  testimony,  when  you  saw  him,  he  was 
backed  up  against  the  window? 

A.  Yes.  The  bed  is  right  near  the  window.  The  window 
was  here  [indicating].  The  bed  would  be  right  in  this  position 
and  Wheeler  would  be  backed  up  right  here  [indicating].  In 
other  words,  you  step  out  of  bed  and  turn,  and  you  are  backed 
up  to  the  window. 

Q.  Do  you  know  who  was  the  first  officer  who  had  any  con¬ 
versation  with  Wheeler? 
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A.  Well,  Sergeant  Huffman  was  the  first  one  in  there.  I 
don’t  know  whether  he  could  have  had  time  to  have  said  any¬ 
thing  to  him  or  held  any  conversation  before  I  was  in  there  or 
not.  It  was  a  very  short  time,  a  very  short  number  of  seconds, 
I  would  say. 

Q.  At  that  time,  were  you  personally  acquainted  with 
Wheeler? 

A.  No,  sir. 

Q.  At  that  time,  did  you  know  what  he  looked  like? 

A.  Well,  I  had  seen  his  picture. 

Q.  What  size  and  build  of  man  were  you  looking  for,  size, 
build  and  age? 

The  Court.  I  don’t  think  that  has  any  bearing  on  the  cir¬ 
cumstance  under  which  the  statement  was  obtained.  Of  course, 
in  all  proceedings  before  the  jury,  counsel  is  entitled  to  a 
considerable  latitude  in  cross-examination.  I  don’t 
812  think  that  is  necessarily  so  in  connection  with  the  pro¬ 
ceeding  such  as  this  outside  of  the  hearing  of  the  jury 
and  which  is  purely  preliminary  and  which  is  confined  to  the 
one  issue,  namely,  whether  the  statement  was  voluntary. 

Mr.  Laughlin.  Of  course,  Your  Honor,  in  my  view  it  is,  but 
if  you  say  I  should  not  pursue  it  I  won’t. 

The  Court.  I  don’t  think  you  should,  Mr.  Laughlin.  I  think 
you  should  confine  yourself  to  any  circumstances  which  would 
have  a  bearing  upon  the  method  by  which  the  statement  was 
obtained. 

By  Mr.  Laughlin: 

Q.  Tell  us  again,  sir,  what  was  the  first  thing — who  spoke 
first,  you  or  Wheeler? 

A.  I  didn’t  say  anything  to  Wheeler  in  the  house. 

Q.  Then  you  don’t  know  whether  or  not  there  was  a  con¬ 
versation  with  Wheeler  before  you  approached  him.  You 
don’t  know  that? 

A.  No,  sir;  I  couldn’t  say  whether  there  was  any  conver¬ 
sation  between  he  and  anyone  else  or  not. 

Q.  Can  you  tell  me  this:  When  you  got  there,  sir,  did  you 
remain  outside  for  awhile  before  you  came  in? 
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A.  Well,  I  remained  outside  for  quite  some  time  before  any¬ 
one  went  in  and  when  Sergeant  Huffman  and  Deputy  Sheriff 
Perry  went  in . 

Q.  Deputy  Sheriff  Perry? 

813  A.  That  is  right. 

Q.  Is  he  a  relative  of  yours? 

A.  No,  sir.  After  they  went  in,  I  still  remained  outside  ior 
a  very  short  time,  five  or  ten  seconds,  I  would  say. 

Q.  Therefore,  you  don’t  know  what  might  have  been  said 
to  Wheeler,  if  anything,  by  Deputy  Sheriff  Perry? 

A.  Well - 

Q.  (Interposing.)  Can  you  answer  that  yes  or  no? 

A.  I  can’t  very  well  answer  that  yes  or  no. 

The  Court.  You  may  answer  in  your  own  way. 

The  Witness.  I  will  explain  it  this  way:  As  they  approached 
the  house  I  too  approached  the  house.  I  went  to  the  window 
at  the  time  they  were  at  the  door.  They  entered  the  house 
and  I  was  at  the  window.  The  only  thing  that  separated 
Wheeler  and  myself  was  the  screen.  I  remained  at  that  screen 
until  I  left  there  to  walk  in  the  house  which  would  take  me 
about  the  same  time  as  it  would  to  walk  in  from  one  of  the 
doors  in  here.  That  is  all  the  time  that  something  may  have 
been  said  that  I  wouldn’t  have  heard. 

Q.  Tell  us  just  what  Wheeler  said  to  you  then. 

A.  He  didn’t  say  anything  to  me  except  that  he  remarked, 
“Don’t  say  anything  to  these  people  down  here.  I  will  teE 
you  all  about  it  outside,”  but  he  didn’t  address  his  remarks 
to  me. 

Q.  You  heard  that,  though? 

814  A.  I  heard  him  say  that. 

Q.  That  was  in  the  house? 

A.  That  was  after  I  entered  the  house. 

Q.  Did  you  hear  anything  else  said  by  Wheeler? 

A.  Yes,  I  did. 

Q.  Tell  us  that. 

A.  I  heard  Sergeant  Huffman  ask  him  if  he  had  a  gun  and 
he  said,  “Yes,  it  is  over  there  in  the  suitcase,”  and  he  pointed 
across  the  bed  to  a  suitcase.  He  said,  “I  will  get  it,”  and  he 
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made  a  motion  as  though  he  was  going  to  walk  over  and  get 
the  gun  and  Sergeant  Huffman  told  him  not  to  mind,  that 
he  would  get  the  gun  and  he  walked  over  and  got  the  gun. 
That  is  all  the  conversation  I  recall  that  took  place  in  the 
house. 

Q.  Then  you  left  the  house  and  I  believe  you  said,  sir,  you 
went  outside  and  you  said  something  about  a  newspaper. 
What  newspaper  was  it,  sir? 

A.  It  was  a  local  paper. 

Q.  When  you  say  “local”,  are  you  referring  to  South  Caro¬ 
lina  or  the  District  of  Columbia? 

A.  I  was  referring  to  the  District  of  Columbia.  I  don’t 
know  for  sure  what  paper  it  was.  It  is  my  belief  it  was  the 
Post.  I  could  be  mistaken  about  that. 

Q.  Of  the  day  before? 

A.  Of  the  day  of  the  inquest  which  would  have  been 
815  the  day  before. 

Q.  To  the  best  of  your  recollection,  when  was  the  in¬ 
quest,  sir? 

A.  The  inquest  was  on  the  11th,  on  a  Tuesday. 

Q.  It  is  your  testimony  that  he  read  the  newspaper,  isn’t  that 
right? 

A.  He  evidently  did.  He  took  it  and  looked  at  it.  I  as¬ 
sumed  he  read  it. 

Q.  He  was  looking  at  the  newspaper? 

A.  Yes. 

Q.  How  long  would  you  say  it  took  him  to  read  that  article? 

A.  I  don’t  know.  I  couldn’t  say  how  long  he  took  to  look 
at  the  paper. 

Q.  What  happened?  You  say  that  he  made  a  confession. 
What  did  he  say? 

A.  The  first  thing  I  recall  that  he  said  was,  “Patton  is  trying 
to  lay  everything  on  me.”  I  said,  “Tell  me  your  side  of  the 
story.”  He  said,  “Well,”  he  said,  “Patton  came  over  to  my 
house.” 

Mr.  Murray.  Just  a  moment,  Your  Honor.  I  do  not  be¬ 
lieve  the  details  of  the  confession  are  relevant  to  this  inquiry. 
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The  Court.  I  do  not  think  we  need  go  into  the  details  of 
the  confession  at  this  time.  That  will  be  testified  to 

816  before  the  jury  if  the  objection  is  overruled,  and  ifl  the 
objection  is  sustained,  then  we  won’t  hear  that  at!  all. 

Mr.  Laughlin.  I  think  it  is  important,  Your  Honor,  thai  we 
know  this  because  I  think  it  will  have  a  bearing  on  the  issues 
in  this  case  to  the  voluntariness. 

The  Court.  I  am  interested  now  in  getting  sufficient!  in¬ 
formation  to  determine  whether  to  sustain  or  overrule  yjour 
objection  and  that  is  the  only  purpose  of  this  hearing.  Of 
course,  all  these  questions  will  become  relevant  if  I  overrule 
your  objection  and  testimony  is  given  before  the  jury.  Then 
you  will  have  the  widest  latitude  of  examination.  At  this  ti^ne, 
I  am  only  interested  in  the  circumstances  that  led  up  to  jthe 
taking  of  the  confession. 

By  Mr.  Laughlin: 

Q.  You  say  Wheeler  said  to  you,  “Patton  is  trying  to  lay 
everything  on  me”  or  words  to  that  effect,  isn’t  that  right? 

A.  That  is  exactly  what  he  said. 

Q.  All  right.  On  what  did  he  base  that,  sir? 

Mr.  Murray.  I  object  to  that. 

Mr.  Laughlin.  If  you  know.  j 

The  Court.  Objection  sustained. 

Mr.  Murray.  Don’t  answer.  I  object  to  that.  j 

The  Court.  Objection  sustained.  I  am  not  interested  lat 
this  time  in  what  Wheeler  said.  That  will  come  later  if 

817  your  objection  is  overruled.  Now  I  am  only  interested 
in  whether  there  was  any  duress  or  inducement  used 

to  obtain  Wheeler’s  statement. 

***** 

819  Mr.  Murray.  Mr.  Vogelsang.  | 

Thereupon  Walter  B.  Vogelsang  was  called  as  a  witnels 
for  and  on  behalf  of  the  United  States  and,  having  been  pre¬ 
viously  duly  sworn,  was  examined  and  testified  as  follows : 

Direct  examination  (continued)  by  Mr.  Murray: 

Q.  Mr.  Vogelsang,  I  believe  you  have  already  testified  ear¬ 
lier  in  this  case,  haven’t  you? 

737770—47 - 19 
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A.  Yes,  sir. 

Mr.  Murray.  Will  you  mark  this  statement? 

(The  written  statement  of  Wheeler  was  marked  “Govern¬ 
ment’s  Exhibit  No.  20”  for  Identification.) 

By  Mr.  Murray: 

Q.  Mr.  Vogelsang,  I  hand  you  a  typewritten  document  con¬ 
sisting  of  four  pages,  with  the  signature  on  the  last  page,  Regi¬ 
nald  Joseph  Wheeler,  and  other  signatures.  This  paper 

820  has  been  marked  “Government  Exhibit  20.”  Did  you 
write  that  statement? 

A.  Yes,  sir;  I  did. 

Q.  Do  you  know  the  defendant  Wheeler  in  this  case? 

A.  Yes,  sir. 

Q.  Did  he  sign  that  name,  Reginald  Joseph  Wheeler,  on  this 
document? 

A.  Yes,  sir;  he  did. 

Q.  Referring  to  that  paper,  and  I  suppose  you  will  have  to, 
will  you  tell  the  Court  how  long  it  took  to  write  it  from  the 
beginning  to  the  end? 

A.  The  statement  was  started  at  11:25  a.  m.  and  completed 
at  1:27  p.  m. 

Q.  And  the  date? 

A.  On  the  date  of  June  14. 

Q.  1946? 

A.  1946. 

Q.  Do  you  remember  the  day  of  that  wreek,  it  was  Friday, 
wasn’t  it? 

A.  It  was  on  a  Friday ;  yes,  sir. 

Q.  How  long  before  this  hour  of  11:25  was  it  that  you  first 
saw  Wheeler  yourself? 

A.  He  may  have  been  in  the  office  but  I  don’t  recall  seeing 
him  until  I  was  called  back  to  take  his  statement. 

Q.  Was  that  statement  made  by  him  voluntarily  or 

821  otherwise? 

A.  It  was  made  voluntarily;  yes,  sir. 

Q.  There  are  certain  formal  parts  that  every  statement  has 
in  the  beginning.  Did  you  write  those  out? 

A.  Yes;  I  did. 
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Q.  And  then  was  Wheeler  asked  to  make  his  statement  about 
the  crime?  j 

A.  Yes,  sir;  he  was. 

Q.  And  he  did  make  it? 

A.  He  did. 

Q.  In  a  narrative  form? 

A.  He  did;  yes,  sir. 

Q.  Was  that  done  by  him  voluntarily  so  far  as  you  could 
observe? 

A.  Yes,  sir. 

Q.  Did  you  write  down  exactly  what  he  said? 

A.  I  did,  sir. 

j 

Q.  After  that,  was  he  then  asked  certain  questions? 

A.  Yes,  sir.  | 

Q.  To  cover  things  that  he  had  not  mentioned  himself? 

A.  Yes,  sir.  j 

Q.  Who  asked  those  questions?  j 

A.  The  questions  were  asked  by  Sergeant  Huffman. 

Q.  And  did  he  answer  those  questions  voluntarily,  so  far  as 
you  could  observe?  •  i 

822  A.  Yes,  sir;  he  did.  j 

Q.  At  any  time  was  any  violence  done  him  or  4ny 
threats  made  to  him?  j 

A.  No,  sir. 

Q.  At  any  time  was  he  promised  any  benefit  in  the  event  jhe 
would  make  a  confession? 

A.  No,  sir;  he  was  not. 

Mr.  Murray.  That  is  all  I  have  to  ask. 

Mr.  Laughlin.  WThere  is  that  statement? 

Mr.  Murray.  I  have  it  here.  I  am  not  offering  it. 

Mr.  Laughlin.  He  was  asked  certain  questions  about  \t. 
I  ought  to  have  a  chance  to  see  it. 

(The  statement  was  handed  to  counsel.) 

Mr.  Laughlin.  Can  I  have  the  court  file,  Mr.  Clerk? 

(The  court  file  was  handed  to  counsel. ) 

i 

Cross-examination  by  Mr.  Laughlin:  j 

Q.  Officer,  you  were  personally  present  when  this  was 
prepared ;  is  that  right,  sir? 

A.  That  is  correct.  I  wrote  it. 
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Q.  And  it  shows  here  Friday,  June  14, 1946, 11:25  a.  m.  Do 
you  have  any  independent  recollection,  sir,  of  the  happenings 
at  that  time  or  are  you  basing  it  solely  on  what  appears  on 
this  paper? 

A.  You  mean  as  to  the  correct  time  and  so  forth? 

823  Q.  Yes. 

A.  No;  lam  basing  it  on  what  it  says  on  that  paper. 
Q.  And  11:25  and  it  ended  at  1:27.  Are  you  a  pretty  rapid 
typist,  Mr.  Vogelsang? 

A.  Fairly  rapid  typist;  yes,  sir. 

Q.  In  other  words,  you  don’t  just  use  two  fingers? 

A.  No,  sir. 

Q.  You  can  use  all  of  them? 

A.  That  is  right. 

Q.  Did  you  go  to  business  school? 

A.  Yes. 

Mr.  Murray.  I  object  to  this  examination. 

The  Court.  I  do  not  think  that  is  relevant,  whether  he  has 
gone  to  business  school  or  not. 

Mr.  Laughlin.  Whether  he  went  to  business  school,  no; 
but  I  think  it  is  important  for  the  following  question,  whether 
he  is  a  rapid  typist. 

By  Mr.  Laughlin: 

Q.  Why  did  it  take  so  long  to  write  the  statement  up? 

A.  The  statement  is  not  continuous.  The  detective  has  to 
wait  and  ask  questions  and  the  man  hesitates  in  answering. 
You  can’t  judge  that  by  the  time  it  takes  to  make  it. 

Q.  At  what  time  were  you  told  that  day  you  were  to  take 
his  statement? 

A.  Probably  five  or  ten  minutes  before  I  started  to 

824  take  it. 

Q.  There  were  present  in  the  room  what  persons? 
A.  Sergeant  Huffman  and  Bonaccorsy. 

Q.  Anyone  else? 

A.  There  may  have  been  others  in  and  out  of  the  office  dur¬ 
ing  the  time  the  statement  was  taken.  My  back  would  be 
toward  them. 


I 
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Q.  Was  Wheeler  furnished  any  food  or  drink? 

A.  Not  that  I  recall;  no,  sir. 

Q.  At  any  time  that  this  was  going  on,  did  he  go  to  the 
men’s  room? 

A.  No,  sir;  he  did  not  leave  the  room. 

Q.  Do  you  recall,  sir,  personally  seeing  him  sign  this? 

A.  Yes,  sir;  I  do. 

Q.  And  is  it  your  testimony  that  this  was  taken  down  just 
as  it  is  here? 

A.  That  is  correct. 


826  By  Mr.  Laughlin  : 

Q.  Is  it  your  testimony  that  the  questioning  was  dqne 
by  both  officers? 

A.  No,  sir;  the  questioning  was  done  by  Sergeant  Huffman. 
Q.  What  was  the  tone  of  voice  of  the  officer,  sir? 

A.  A  normal  tone. 

Q.  By  the  way,  Mr.  Vogelsang,  were  there  any  other  papers 


signed  by  the  defendant? 

A.  Not  that  I  recall;  no,  sir. 

Q.  This  is  the  only  one  that  you  recall? 

A.  It  is  the  only  one  that  I  saw  signed;  yes,  sir. 

Mr.  Laughlin.  That  is  all. 

(Witness  excused.) 

i 

***** 

827  Direct  examination  (continued)  by  Mr.  Murra^: 

Q.  Mr.  Huffman,  were  you  present  when  Government 
Exhibit  20,  which  I  show  you,  was  written  by  Mr.  Vogelsang  ? 
A.  I  was. 

Q.  And  the  defendant  Wheeler  signed  his  name,  did  he? 


A.  He  did,  sir. 

Q.  In  your  presence?  | 

A.  Yes. 

Q.  Who  questioned  him  in  that  part  of  the  statement  where 
questioning  was  done? 

A.  I  did. 
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Q.  Do  you  remember,  without  referring  to  that  statement, 
what  time  it  was  that  you  began? 

A.  It  started  at  11 : 25  a.  m. 

Q.  When  did  you  first  see  Wheeler  yourself  that  day? 

A.  That  day,  well,  we  had  just  come  back  from  South  Caro¬ 
lina.  We  come  into  the  office  about  11  a.  m.  and  he  was  with 
me  from  then  on. 

828  Q.  Had  Mr.  Perry  dropped  off  home  on  the  way? 

A.  He  came  as  far  as  the  office  and  then  he  went  home. 

Q.  He  was  not  present  when  Government  20  was  taken? 

A.  He  was  not;  no,  sir. 

Q.  When  did  you  first  see  Wheeler,  when  he  was  arrested 
in  South  Carolina? 

A.  When  he  was  arrested  in  South  Carolina. 

Q.  At  any  time  between  then  and  the  time  the  statement 
was  written  was  he  beaten  by  anybody? 

A.  He  was  not. 

Q.  Was  he  threatened  with  violence  of  any  sort  in  the  event 
he  did  not  make  a  confession? 

A.  No,  sir. 

Q.  Was  he  promised  any  benefits  in  the  event  he  -would  make 
a  confession? 

A.  No,  sir. 

Q.  Was  his  statement  then  voluntary? 

A.  It  was. 

Mr.  Murray.  That  is  all. 

Cross-examination  by  Mr.  Laughlin  : 

Q.  Mr.  Huffman,  you  were  in  South  Carolina,  weren’t  you? 
A.  I  was,  sir. 

Q.  Can  you  tell  me  this — by  the  way,  did  you  exhibit 

829  that  to  him? 

Mr.  Murray.  Yes;  I  showed  it  to  him. 

By  Mr.  Laughlin  : 

Q.  Did  Wheeler  sign  any  other  papers? 

A.  Only  one  paper  he  signed  in  South  Carolina. 

Q.  What  was  that? 

A.  A  waiver. 
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Q.  Did  you  keep  a  copy  of  that? 

A.  I  did,  sir;  the  original. 

Q.  Have  you  got  it  with  you? 

A.  It  is  outside  here. 

Q.  Will  you  get  it  for  me? 

A.  I  will,  sir. 

Mr.  Murray.  I  object  to  that  at  this  time,  if  Your  Honor 
please. 

Mr.  Laughlin.  I  think  it  is  important. 

Mr.  Murray.  He  can  get  it  in  a  minute. 

The  Court.  I  think  it  should  be  produced  because  it  bea|s 
on  the  question  of  voluntariness. 

Mr.  Murray.  Very  well. 

The  Court.  It  seems  to  me  if  he  voluntarily  signed  a  waiver 
that  would  have  a  bearing  on  the  question  of  voluntariness. 

Mr.  Murray.  Very  well,  sir.  [The  paper  was  handed  tp 
counsel.] 

830  Mr.  Murray.  Perhaps  the  reporter  should  mark  iij, 
“Government’s  exhibit  No.  21.”  | 

(The  waiver  referred  to  was  marked  “Government’s  Exhibit 
No.  21”  for  Identification.) 

By  Mr.  Laughlin: 

Q.  Can  you  tell  us,  sir,  when  this  was  signed? 

A.  After  we  left  Ridge  Springs  and  returned  to  Saluda  ip 
the  morning  after  we  had  arrived  back  at  Saluda. 

The  Court.  May  I  see  this  exhibit,  please? 

Mr.  Laughlin.  Yes;  certainly.  Shall  I  wait  for  you  to 
read  it? 

The  Court.  No.  Proceed.  [The  paper  was  handed  to  the 
Court.]  j 

By  Mr.  Laughlin  : 

Q.  Did  you  take  him  before  a  committing  magistrate,  take  i 
Wheeler  before  a  committing  magistrate? 

A.  No,  sir. 

Q.  Did  you  tell  him  he  had  a  right  to  an  extradition  or  re¬ 
moval  hearing? 

A.  No,  sir. 
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Q.  What  was  said  about  that,  if  anything? 

A.  He  was  asked  if  he  wanted  to  come  back  to  Washington 
and  he  said  he  did. 

Q.  Did  you  take  him  before  a  court  or  magistrate  of  any 
kind? 

831  A.  No,  sir. 

Q.  Why  didn’t  you? 

A.  Because  he  signed  the  waiver  and  returned.  We  had 
conferred  with  the  Solicitor  at  Saluda  and  we  were  informed 
by  him  if  he  signed  a  waiver  to  return  to  bring  him  back. 

Q.  You  say  Wheeler  conferred  with  a  solicitor? 

A.  We  did. 

Q.  The  solicitor  has  the  same  job  as  a  prosecuting  attorney, 
doesn’t  he? 

A.  I  believe  so. 

Q.  Did  you  attempt  to  get  legal  counsel  for  Wheeler? 

A.  No,  sir. 

The  Court.  I  don’t  think  Wheeler  was  entitled  to  have  the 
police  get  him  counsel  at  that  juncture,  Mr.  Laughlin. 

Mr.  Laughlin.  I  am  not  sure  but  under  the  Johnson  vs. 
Zerbst  case,  it  says  that  the  defendant  is  entitled  to  counsel 
at  all  stages  of  the  proceedings.  When  do  the  proceedings 
begin? 

The  Court.  The  Federal  Rules  of  Procedure  seem  to  in¬ 
terpret  the  case  of  Johnson  against  Zerbst  when  they  pro¬ 
vide  the  defendant  is  entitled  to  counsel  when  he  first  appears 
in  court. 

Mr.  Laughlin.  You  mean  at  the  time  of  arraignment? 

The  Court.  At  the  time  of  arraignment. 

By  Mr.  Laughlin  : 

*  *  *  *  * 

840  Thereupon  Reginald  Joseph  Wheeler,  one  of  the 
defendants,  called  as  a  witness  in  his  own  behalf,  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Laughlin: 

Q.  Now,  sir,  state  for  the  record  your  full  name. 

A.  My  name  is  Reginald  Joseph  WTieeler. 


Q.  How  old  are  you? 

A.  26. 

Q.  How  much  do  you  weigh? 

A.  I  weighed  196  when  I  entered  the  jail. 

Q.  You  weighed  what  again;  196? 

A.  196  when  I  entered  the  jail. 

Q.  How  tall  are  you? 

A.  5  foot  10. 

Q.  How  long  have  you  lived  in  Washington? 

A.  All  my  life. 

Q.  Directing  your  attention,  sir,  to  the  month  of  June 

841  1946,  do  you  recall  an  occasion  when  certain  police  Offi¬ 
cers  came  to  Ridge  Springs,  South  Carolina? 

A.  Yes,  sir.  j 

Q.  Can  you  tell  us  when  that  was? 

A.  That  was  on  Thursday  morning,  June,  I  disremerrtber 
the  date.  It  was  in  June,  Thursday  morning  when  they  i  ar¬ 
rested  me.  i 

Q.  All  right.  What  officers  came  to  this  house  where  you 
were  staying? 

A.  Deputy  Sheriff  Perry,  Officer  Diamond,  and  another 
State  officer. 

Q.  You  mean  a  constable? 

A.  Constable,  Detective  Sergeant  Perry,  Detective  Ser¬ 
geant  Bonaccorsy,  and  Detective  Sergeant — the  man  who  Oras 
on  the  stand  here  last. 

Q.  Huffman? 

A.  Huffman.  j 

Q.  Tell  us  what  happened  when  they  came  to  this  hoi|se 
on  that  day?  First,  let  me  put  it  this  way?  What  time  |of 
the  day  or  night  was  it? 

A.  5:30  in  the  morning. 

Q.  What  time?  j 

A.  5:30.  j 

Q.  Tell  us  what  happened? 

A.  When  they  come  up  to  the  door,  they  broke  in  the  do<fr 
and  the  sheriff  from  South  Carolina  come  in  and  asked 

842  me  was  my  name  Joe  and  I  told  him  “Yes.”  When  I 
said  “Yes,  sir,”  he  poked  a  pistol  in  my  face  and  told 
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me  to  get  up  out  of  bed.  I  got  up  out  of  bed  and  he  told  me 
to  raise  my  hands  up  and  he  said  about  me  being  a  nigger  and 
about  us  niggers  killing  white  people  and  then  backed  me 
up  against  the  window,  Officer  Perry  and  another  officer  poked 
a  shotgun  in  my  face  or  back  rather,  and  a  pistol.  Then  the 
sheriff  called  all  the  rest  of  the  officers  in  and  they  come  in 
the  room  and  placed  shotguns  all  around  my  chest  and  back 
and  told  me  if  I  moved  they  would  kill  me. 

Q.  Then  what  was  said  by  you  or  by  any  of  the  officers  at 
that  time? 

A.  Wasn’t  nothing  said  by  me.  I  did  ask  them  what  did 
they  want  me  for  but  they  didn’t  say  nothing. 

Q.  Then  what  next  happened? 

A.  Then  they  carried  me  outdoors.  Before  that,  they  asked 
me  did  I  have  a  pistol  and  I  told  them  “Yes.”  They  asked  me 
where  was  it  at  and  I  told  them  in  my  suitcase.  They  walked 
over  and  picked  the  gun  up  out  of  the  suitcase  and  said  this 
is  the  one  they  want. 

Q.  Then  what  happened  next? 

A.  Then  they  took  me  outside  on  the  porch  and  what  you 
call  it,  shoved  me  through  the  door. 

Q.  Who  shoved  you? 

A.  One  of  the  officers  from  South  Carolina  shoved  me 
*  843  through  the  door  and  when  we  got  out  on  the  porch 
they  asked  what  about  this  here  nigger.  I  told  them 
“I  don’t  know  what  you  are  all  talking  about.”  He  said,  “You 
know  what  we  are  talking  about.  We  come  down  here  for  you 
killing  a  white  man  in  the  District.  If  you  killed  a  white  man 
here  damned  if  we  wouldn’t  hang  you  on  one  of  these  trees 
down  here.”  At  that  time  I  was  shackled  to  Officer  Perry  and 
they  put  me  in  the  car.  They  asked  me  in  the  car  what  I  had 
to  say.  I  told  them  I  didn’t  have  nothing  to  say.  While  all  the 
officers  were  standing  around  the  car,  my  wife  was  inside  and 
she  was  getting  ready  to  pack  suitcases  and  things  to  make  the 
trip  back  to  Washington  and  so  the  sheriff  asked  Diamond 
<rWhat  is  taking  that  nigger  gal  so  damned  long”  so  the  sheriff 
told  Diamond  to  go  in  there  and  I  don’t  know  what  he  said. 
He  didn’t  have  any  right  to  say  it  anyway.  He  went  on  inside 
and  pushed  her  out  the  door.  Then  they  put  her  in  one  car  and 
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put  me  in  another  car  and  carried  me  to  Saluda  to  the  court¬ 
house. 

When  I  got  to  the  courthouse,  they  took  me  upstairs  and  that 
is  where,  I  think  it  was  Diamond  kicked  me. 

Q.  Do  you  know  which  one  did  that,  sir? 

A.  Officer  Diamond,  the  tall  one,  sir. 

Q.  Is  he  one  of  those  who  participated  in  the  arrest? 

A.  Yes,  sir. 

The  Court.  Is  he  a  South  Carolina  officer? 

844  The  Witness.  Yes,  sir.  j 

Mr.  Laughlin.  Apparently.  I  see  a  name  on  here, 

Your  Honor,  Diamond. 

By  Mr.  Laughlin  : 

Q.  Continue.  j 

A.  Then  after  they  took  me  upstairs  they  put  me  in  soijne 
kind  of  place,  a  cell  like  and  asked  one  of  the  fellows  to  gijve 
me  something  to  eat  and  he  said  “Who,  that  darky  there,”  ahd 
he  said,  “Yes;  get  that  nigger  something  to  eat.”  They  asked 
if  I  wanted  something  to  eat  and  I  told  them  “Yes”  and  he  went 
downstairs  and  brought  me  a  cup  of  coffee  and  that  is  all. 

Then  they  took  me  back  downstairs  in  the  courthouse  aAd 
the  officers  from  South  Carolina  and  the  officers  from  Wash¬ 
ington,  D.  C.,  carried  me  back  to  Washington.  I  said,  “All 
right,”  but  as  far  as  I  know  anything  about  that  slip  of  pap^r 

there -  j 

Q.  (Interposing.)  Just  a  minute,  Mr.  Witness.  Handing 
you  Government  21,  I  will  ask  you  to  read  that  over  carefulljy 
and  then  I  will  ask  you  a  question  about  it.  j 

Have  you  seen  that  before? 

A.  No,  sir.  j 

Q.  Do  you  recall  in  South  Carolina,  after  you  were  brought 
to  Saluda,  was  something  said  to  you  about  going  back  to  thp 
District  of  Columbia? 

845  A.  They  said  they  wanted  to  take  me  back,  that  wak 
all. 

Q.  Who  said  that?  j 

A.  One  of  the  officers,  I  don’t  recall  who.  j 
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Q.  What  else  was  said  about  it? 

A.  That  was  all  that  I  recall. 

Q.  Did  they  at  any  time  ask  you  to  sign  a  paper  about  going 
back? 

A.  They  just  told  me  they  wanted  me  to  sign  a  paper,  that 
was  all. 

Q.  Did  anyone  explain  to  you  you  had  a  right  to  a  hearing? 

A.  No,  sir. 

The  Court.  That  doesn’t  go  to  the  question  of  the  voluntary 
character  of  the  confession.  You  see,  I  am  interested  in  the 
question  whether  any  duress  was  used  or  any  inducements 
offered. 

Mr.  Laughlin.  Yes,  I  know.  All  right. 

By  Mr.  Laughlin  : 

Q.  In  South  Carolina  then,  I  will  ask  you  this,  did  you  make 
any  confession  of  any  kind  in  South  Carolina? 

A.  No,  sir;  I  did  not. 

Q.  Did  you  at  any  time  in  South  Carolina  admit  that  you 
had  been  to  this  drug  store  or  had  shot  this  man,  Mr.  Bern¬ 
stein? 

A.  No,  sir;  I  did  not. 

846  Q.  When  did  you  leave  for  Washington? 

A.  We  left  for  Washington  from  Charlotteville,  I 
think,  South  Carolina. 

Q.  I  will  put  it  this  way  then:  When  did  you  leave  Saluda? 

A.  Wre  left  Saluda  at  the  same  date  of  my  arrest. 

Q.  What  time? 

A.  I  don’t  recall  the  time.  It  was  early  in  the  morning. 

Q.  Where  did  you  stop,  if  any  place? 

A.  W’e  left  there  and  the  next  place  I  know  we  stopped  was 
at  Charlotteville. 

Q.  Was  it  Charlotte  or  was  it  Charlotteville?  Do  you  know 
whether  it  was  in  North  Carolina  or  was  it  in  Virginia? 

A.  North  Carolina. 

Q.  Was  it  Charlotte? 

A.  I  think  it  is ;  I  am  not  sure. 

Q.  What  time  did  you  get  there? 
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A.  It  was  in  the  evening  when  we  got  there.  The  sun 
still  up. 

Q.  When  did  you  leave  there? 

A.  We  left  there  about  1  o’clock  that  night. 

Q.  When  did  you  get  to  Washington? 

A.  We  got  to  Washington  at  12  o’clock  the  next  day. 

847  Q.  And  then  after  you  got  to  Washington,  where  clid 
you  go? 

A.  To  the  Headquarters. 

Q.  Can  you  tell  us  about  what  time  you  got  to  Headquarters? 
A.  It  was  after  12  o’clock  when  we  got  to  Headquarters. 

Q.  Where  were  you  taken  after  you  got  to  Headquarters?! 

A.  I  was  taken  upstairs  to  the  Homicide  Squad  across  the 
hall  from  the  Check  Squad.  I 

*  *  *  *  * 

848  By  Mr.  Laughlin:  j 

Q.  When  we  recessed  at  noon  you  had  told  us  that  yqu 

had  returned  to  Washington  and  had  gone  to  headquarters,  and 
then  I  asked  you  the  question  what  part  of  headquarters  were 
you  taken? 

A.  To  the  Homicide  Squad,  across  the  hall  from - 

The  Court.  I  cannot  hear  the  witness.  I 

Mr.  Laughlin.  Repeat  your  answer. 

The  Witness.  To  the  Homicide  Squad — Homicidb 

849  room,  across  the  hall.  j 

i 

By  Mr.  Laughlin  :  1 

Q.  Can  you  tell  us  the  time? 

A.  It  was  after  12  o’clock. 

Q.  Who  was  present  there?  i 

A.  Sergeant  Perry,  Sergeant  Huffman,  Sergeant  Bonacorssyi 
Sergeant  Hunt,  and  about  17  other  officers.  j 

Q.  Can  you  mention  the  names  of  any  of  the  others,  do  yoi^ 
know  any  of  the  names? 

A.  Sergeant  Scott,  is  all  that  I  know  of. 

Q.  All  right.  Now,  then,  how  long  did  you  remain  there 
at  that  time? 

A.  I  remained  in  that  room  around  20  to  30  minutes. 
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Q.  What  happened  there,  what  took  place  there? 

A.  When  I  first  entered  there  they  sat  me  down  in  a  chair, 
and  all  the  officers  went  out  and  left  another  officer  there  with 
me,  and  they  came  back  in  and  the  Coroner  came  in  there  and 
asked  me  to  sit  down. 

The  Court.  I  cannot  hear  the  witness. 

Mr.  Laughlin.  I  wouldn’t  understand  what  you  said  either. 

Mr.  Williams.  The  Coroner. 

Mr.  Laughlin.  The  Coroner - 

By  Mr.  Laughlin  : 

Q.  All  right.  Now,  then,  were  questions  asked  you  about 
this  matter  of  Mr.  Bernstein’s  killing  at  the  drug 

850  store? 

A.  No,  sir. 

Q.  Now,  were  you  taken  there  at  any  other  time,  other  than 
that  occasion. 

A.  No,  sir. 

Q.  Handing  the  witness,  Your  Honor,  Government’s  Exhibit 
No.  20 — I  hand  you  a  paper,  or  rather  a  document,  consisting 
of  four  sheets,  and  ask  you  to  turn  to  the  end  of  it,  and  I  will 
ask  you  to  tell  us  whether  or  not  that  is  your  signature  on 
there — look  at  it  carefully? 

A.  That  is  my  name,  but  I  don’t  recall  signing  this  at  all. 

Q.  You  say  you  don’t  recall  signing  that? 

A.  No,  sir;  I  don’t. 

Q.  Now,  then,  does  that  appear  to  be  your  writing,  can  you 
tell  us  whether  or  not  that  is  your  writing? 

A.  It  looks  like  my  writing. 

Q.  Do  you  recall  signing  that  in  the  presence  of  any  officer 
on  that  day? 

A.  No,  sir;  not  that  day. 

Q.  Now,  can  you  tell  us  whether  you  did  or  did  not? 

A.  I  did  not. 

Q.  Now,  then,  on  the  first  sheet,  I  hand  you,  at  the  right- 
hand  comer,  at  the  bottom  of  the  page  is  a  writing  “R.  W.”, 
printed  “.  R.  W.”  and  ask  you  whether  that  is  yours, 

851  and  whether  you  placed  that  there,  and  if  you  did,  ki 
writing? 

A.  No,  sir.  , 
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Q.  What  is  that? 

A.  No,  sir.  | 

Q.  Turn  to  page  2  at  the  lower  right-hand  corner,  I  ask  you 
did  you  place  “R.  W.”  there,  and  if  you  did,  when?  i 

A.  No,  sir.  -  | 

Q.  And  page  3? 

A.  No,  sir;  I  didn’t. 

Q.  Now,  then,  I  will  ask  you,  sir,  to  think  very  carefully 
before  you  reply — did  you  at  any  time  at  Police  Headquarters 
or  elsewhere  sign  a  confession  admitting  your  guilt  in  this  kill¬ 
ing  of  Mr.  Bernstein? 

A.  No,  sir;  I  did  not. 

Q.  Can  you  tell  us  whether  at  any  time,  sir,  after  your  arrest, 
whether  you  ever  signed  any  paper? 

A.  Yes,  sir;  I  remember  signing  a  paper. 

Q.  You  remember  signing  what?  j 

A.  A  paper. 

Q.  And  what  was  that  paper? 

A.  When  I  told  the  officer  what  they  asked  me,  when  I  was 
arrested,  they  asked  me  what  activities  I  did  after  12  o’clock 
Wednesday,  and  I  think  I  told  them  all  the  activities  thsit  I 
had  taken,  and  where  I  went;  I  signed  that  paper,  j 
852  Q.  Where  did  you  sign  that,  in  South  Carolina  oij  in 
Washington?  | 

A.  In  Washington,  D.  C.,  at  Police  Headquarters. 

Q.  Now,  then,  what  officers  were  present  when  you  sigiied 
that  paper?  I 

A.  Officer  Huffman,  Officer  Hunt,  Officer  Perry,  Lieutendnt 
Flaherty  and  Bonacorssy. 

Q.  Is  that  the  only  paper  you  signed? 

A.  Yes,  sir. 

Q.  Do  you  know  the  length  of  that,  sir,  did  it  cover  ope 
sheet,  or  did  it  cover  a  half  a  sheet,  or  what  did  it  cover — c(id 
it  cover  more  than  one  sheet? 

A.  It  covered  one  sheet. 

Q.  When  you  signed  it,  was  it  in  typewriting,  had  it  be$n 
written  up  on  the  typewriter? 

A.  It  was. 
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Q.  It  was? 

A.  Yes. 

Q.  Who  wrote  it  up  on  the  type writer? 

A.  I  don’t  know  the  officer’s  name. 

Q.  Have  you  seen  that- officer  in  this  courthoom  during  this 
trial? 

A.  Yes,  sir. 

Q.  You  have? 

A.  Yes,  sir. 

853  Q.  Now,  I  hand  you  Government  Exhibit  21 — that 
is  the  paper,  Your  Honor,  in  South  Carolina,  I  hand 

you  21,  and  ask  you  to  look  at  that.  Can  you  tell  us  whether 
that  is  your  writing  on  there? 

The  Court.  I  don’t  think  that  is  relevant  to  this  issue  at 
the  preliminary  hearing. 

Mr.  Laughlin.  Very  well,  Your  Honor. 

By  Mr.  Laughlin  : 

Q.  Can  you  tell  us  this,  sir: 

Were  you  at  any  time  in  Police  Headquarters  for  a  period 
of  11 :  25  to  1 :  27,  as  much  as  two  hours? 

A.  No,  sir. 

Q.  Were  you  at  any  time  in  any  part  of  Police  Headquarters 
or  anywhere  else  where  you  were  questioned  for  two  hours? 

A.  No,  sir. 

Q.  Mr.  Defendant,  do  you  know  what  time  it  was  that  you 
got  to  Washington  from  Charlotte? 

A.  It  was  after  12  p.  m. 

Q.  What  is  that? 

A.  Friday  morning. 

Q.  You  say  exactly  12  p.  m.? 

A.  It  was  after  12. 

Q.  How  do  you  know  that? 

The  Court.  It  makes  no  difference.  There  is  no  dif- 

854  ference.  Someone  said  about  11,  and  someone  else  said 
about  noon,  I  don’t  think  that  is  very  material. 

Mr.  Murray.  The  written  confession  gives  11:  25  as  the  be¬ 
ginning  of  the  statement. 


The  Court.  I  don’t  think  it  is  material  whether  he  correctly 
remembers  when  he  returned  to  Washington ;  it  was  the  latter 
part  of  the  forenoon. 

Mr.  Laughlin.  That  concludes  the  direct  examination. 

The  Court.  Very  well,  step  down. 

Mr.  Laughlin.  He  has  not  been  cross-examined  yet,  Yo|ir 
Honor. 

The  Court.  He  may  step  down.  I  do  not  think  I  will  hear 
any  cross-examination. 

Mr.  Murray.  Very  well. 

Mr.  Laughlin.  We  have  no  other  testimony. 

Mr.  Murray.  No  rebuttal. 

The  Court.  At  this  time  the  Court  will  overrule  the  objec¬ 
tions  to  the  admissibility  of  the  oral  and  the  written  statements 
made  by  the  defendant  Wheeler.  The  objection  was  made  c|n 
the  ground  that  the  statements  were  obtained  by  dures^. 
There  is  no  proof  in  support  of  the  allegation ;  on  the  contrary, 
the  defendant  claims  he  never  made  the  statement  so  obviously 
he  does  not  claim  that  the  statement  was  obtained  from  him 
by  duress. 

By  saying  he  never  made  the  statement  he  admits  no 
855  duress  was  made  in  order  to  secure  the  statement. 

If  the  statement  was,  in  fact,  made,  there  may  be  a 
question  of  fact  as  to  whether  the  statement  was  made,  buit 
that  can  be  tried  out  before  the  jury,  but  it  does  not  go  to  th^ 
admissibility  of  the  statement. 

There  is  no  proof  of  intimidation;  for  that  reason  the  obL 
jection  is  overruled. 

The  jury  may  be  brought  back. 

(Thereupon,  the  jury  returned  to  the  courtroom.) 

Mr.  Murray.  I  will  ask  Mr.  Perry  to  resume  the  stand. 


Thereupon  Walter  D.  Perry  resumed  the  stand  and  testir 
fied  further  as  follows:  I 

.  i 

Redirect  examination  (resumed)  by  Mr.  Murray: 

Q.  Mr.  Perry,  on  Thursday,  just  before  we  adjourned,  yoii 
were  testifying  about  the  arrest  of  Wheeler  in  South  Carolina. 


737770 — 47 - 20 


306 


as  to  his  being  taken  outside  of  the  house  in  Ridge  Springs, 
South  Carolina;  do  you  remember  that? 

A.  That  is  right. 

Q.  As  I  remember  the  last  question  put  to  you  was  in  regard 
to  the  conversation  that  happened  outside  the  house  after 
Wheeler  was  taken  outside  the  house  in  your  custody,  will  you 
please  tell  us  what  happened  then? 

A.  I  had  put  him  in  the  car,  in  our  car  that  we  drove 

856  to  South  Carolina.  In  the  car  was  a  paper,  a  Washing¬ 
ton  newspaper  that  we  bought  before  we  left.  He  asked 

me  if  that  was  a  Washington  paper  and  if  he  might  see  it,  I 
told  him  that  he  could. 

He  took  the  paper  and  apparently  read  it,  read  the  story, 
at  least  in  part,  then  he  remarked,  he  said,  “Patton  is  trying 
to  put  everything  on  me.” 

I  said,  “Well,  suppose  you  go  ahead  and  tell  me  your  side 
of  the  story.” 

He  told  me  then  that  Patton  came  to  his  house  that  morning, 
and  that  the  two  of  them  went  up  to  the  store  and  they  went 
in.  He  said  he  went  in  the  back  part  of  the  store  and  asked 
the  man  if  he  had  a  safe  and  he  said  that  the  man  told  him 
that  he  had  a  safe  and  he  asked  him  to  open  it  and  he  was 
told  that  he  did  not  have  the  combination  to  it. 

Then  he  asked  him  if  there  were  any  others  present  and 
he  said,  “Yes,  69  of  us.”  And  he  said  about  that  time  the  man 
that  he  was  talking  to  put  his  hand  up  on  the  wall  and  he 
thought  he  was  going  to  press  a  buzzer,  and  he  said  he  shoved 
him  back  away  from  the  wall  over  some  boxes,  and  he  said 
just  about  that  time  the  second  man  appeared  from  the  back 
of  the  store  and  he  said  that  is  when  he  fired. 

I  asked  him  why  he  fired  and  he  said  he  thought  the  man 
had  a  gun. 

He  said  further  that  they  obtained  about  $35  apiece  in 

857  the  holdup,  and  he  said  that  Patton  got  the  money  out 
of  the  register  in  the  front  of  the  store  and  he  took  the 

sight  on  his  gun  and  demonstrated,  he  said,  and  I  understood 
him  to  mean  he  turned  the  barrel  over  point  down  and  touched 
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the  key  on  the  register  and  opened  the  register  and  took  ,  out 
what  he  later  learned  to  be  $35. 

He  said  when  they  were  in  the  alley  between  Riggs  Street 
and  Corcoran  Street  they  counted  the  money  and  found  they 
had  about  $35  apiece. 

He  said  that  later  on  that  day  he  called  Patton  up  pnd 
Patton  told  him  the  man  was  dead.  He  said  that  he  t(old 
Patton  that  he  was  going  to  leave  town,  but  he  didn’t  tell  him 
where  he  was  going  to  go.  That  was  in  response  to  a  question 
I  asked  him. 

I  believe  that  is  about  all  that  I  recall  at  this  time  of  the 
conversation  that  took  place  in  the  car. 

Q.  From  the  time  that  you  officers  first  saw  Wheeler  tljiat 
morning  in  South  Carolina,  who  was  the  first  in  the  group, 
including  Wheeler  and  yourself,  to  mention  the  name  of  Pattqn? 

A.  Wheeler  mentioned  the  name  of  Patton. 

Q.  Then  where  were  you ;  will  you  relate  the  circumstances 
under  which  he  mentioned  the  name? 

A.  That  was  in  the  house,  as  soon  as  we  entered  Wheeler 
asked  how  we  knew  he  was  in  South  Carolina,  did  Ve 
858  have  Patton,  and  I  believe  it  was  Sergeant  Huffman 
who  answered  him,  and  told  him,  “Yes;  we  do  haye 
Patton.”  | 

I  do  recall  one  other  thing  at  this  time  that  he  said — I  am 
not  positive  where  it  was,  he  was  either  outside  in  the  yard 
just  after  his  arrest  or  in  the  car,  he  said  that  he — he  told  i|is 
that  he  had  a  hunch  we  were  coming,  that  he  stayed  up  untjil 
12  o’clock  out  in  the  cotton  patch  with  the  gun  waiting  fbr 
us  to  come,  and  then  he  retired. 

Q.  What  night  was  that? 

A.  That  was  the  same  night  that  we  picked  him  up.  He 
said  that  he  intended  to  break  the  gun  up  the-  following  day. 

Q.  Did  he  say  whether  that  was  the  gun  that  he  had  thalt 
night  of  the  murder? 

A.  Yes,  sir;  he  did. 

Q.  Now,  did  you  come  back  with  the  prisoner  and  the  othejr 
officers  to  the  District  of  Columbia? 

A.  Yes;  I  did. 
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Q.  When  did  you  arrive  in  Washington,  the  day  and  hour, 
as  nearly  as  you  can  remember  them? 

A.  About  11  o’clock  on  the  14th. 

Q.  And  where  did  you  personally  go  yourself? 

A.  After  we  arrived  here? 

Q.  After  you  got  in  the  District  of  Columbia,  where  did 
you  go? 

A.  I  went  home. 

859  Q.  Were  you  present  when  a  written  statement  was 
taken  from  Reginald  Joseph  Wheeler? 

A.  No,  sir;  I  was  not. 

Q.  From  whom  did  you  learn  the  name  of  the  defendant 
Wheeler,  Mr.  Perry? 

A.  From  Patton. 

Q.  When  was  that?  I  mean,  the  day  and  hour. 

A.  It  was  about  7  o’clock  in  the  evening  of  Monday  at  Police 
Headquarters,  on  the  tenth  of  June. 

Q.  In  what  did  the  defendant  Patton  refer  to  the  name  of 
the  other  man  then? 

A.  He  said  the  man  that  was  with  him  on  the  holdup  he 
knew  by  the  name  of  “Unconscious.”  I  asked  him  if  he  knew 
him  by  any  other  name  and  he  said  he  knew  his  last  name  was 
Wheeler,  but  that  he  did  not  know  his  first  name,  or  where, 
he  was. 

Q.  Did  you  ever  ask  Wheeler  about  that  name  “Uncon¬ 
scious?” 

A.  Yes,  I  asked  him  where  he  got  it,  who  gave  him  that 
name. 

Q.  Just  a  moment — I  will  ask  you  some  directing  questions. 

In  that  connection,  Mr.  Perry,  did  Wheeler  state  whether 
he  got  that  name  as  a  result  of  a  certain  incident? 

A.  Yes,  he  did. 

860  Q.  What  was  that  incident? 

The  Court.  Well,  aren’t  you  getting  a  little  beyond 
the  scope  of - 

Mr.  Murray.  Perhaps  so,  I  will  abandon  that  at  this  time, 
if  the  Court  please. 
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By  Mr.  Murray: 

Q.  Do  you  recall  how  the  defendant  Wheeler  was  dressed 
when  he  came  to  the  District  of  Columbia  in  the  custoqy  of 
the  officers? 

A.  I  am  quite  sure  that  he  had  a  two- tone  suit  on;  I  ihean 
by  that  that  the  coat  was  lighter  than  the  trousers  or  the 
trousers  lighter  than  the  coat,  or  vice  versa;  he  had  on  a  dark 
hat,  I  believe  brown  in  color. 

Q.  How  did  he  wear  it,  did  you  observe? 

A.  Turned  down  all  around. 

Q.  When  did  you  first  see  him  with  that  hat? 

A.  In  South  Carolina. 

Q.  At  Ridge  Springs,  was  it? 

A.  That  is  right. 

Q.  Now,  when  you  first  saw  him,  as  I  recall,  I  think  you  told 
us  that  he  was  not  clothed ;  he  was  in  bed? 

A.  That  is  right. 

Q.  Did  he  dress  before  you  left  the  house? 

A.  Yes,  he  did. 

»  «  #  »  * 

887  Q.  Did  you,  up  to  that  time,  sir,  up  to  the  time  you 
left,  from  the  time  you  first  talked  to  Wheeler,  had  jfou 

made  any  notes? 

A.  No,  sir. 

Q.  You  were  just  going  to  trust  your  memory,  is  that  rigl|t? 
A.  Yes,  sir;  and  it  is  pretty  good. 

Q.  Would  you  say  you  had  a  pretty  good  memory,  sir? 

A.  I  am  right  proud  of  it. 

•  Q.  Now,  then,  you  are  proud  of  your  memory,  can  you  tfell 
us  what  you  had  for  breakfast  on  the  morning  of  Jujie 
14th?  | 

888  A.  No,  sir.  | 

Q.  Or  the  morning  of  June  15th - 

The  Court.  I  think  we  are  going  far  afield.  I  have  a  vejy 
good  memory,  but  I  doubt  whether  I  could  tell  you  whatj  I 
had  for  breakfast  on  June  14th. 

Mr.  Laughlin.  I  could,  Your  Honor;  I  always  eat  the  same 
thing. 

*  I 


* 


* 


* 
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892  Harold  C.  Huffman  was  called  as  a  witness  for  and 
on  behalf  of  the  United  States  and,  having  been  pre¬ 
viously  duly  sworn,  was  examined  and  testified  as  follows: 

REDIRECT  EXAMINATION 

The  Court.  This  witness  has  been  sworn. 

Mr.  Murray.  I  believe  so,  Your  Honor. 

You  have  been  sworn,  have  you  not,  in  this  case? 

The  Witness.  Yes,  sir. 

The  Court.  We  will  give  the  jury  a  few  minutes  respite  at 
this  time. 

(Short  recess.) 

The  Court.  You  may  proceed. 

By  Mr.  Murray: 

Q.  Mr.  Huffman,  you  have  told  us  about  your  going 

893  up  to  the  drug  store  the  day  of  this  shooting  and  your 
investigation  from  then  on.  When  did  you  first  see  the 

defendant,  Patton? 

A.  I  first  saw  him  on  Sunday,  that  was  June  9,  at  Head¬ 
quarters. 

Q.  And  were  you  present  when  he  made  his  statement  on 
Monday  evening,  June  10,  that  is,  his  written  statement? 

A.  I  was,  sir. 

Q.  Thereafter,  did  you  go  to  South  Carolina  for  the  purpose 
of  arresting  the  other  defendant,  Reginald  Joseph  Wheeler? 

A.  I  did,  sir. 

Q.  In  whose  company  were  you? 

A.  Sergeant  Bonaccorsy  and  Sergeant  Perry. 

Q.  When  did  you  arrest  the  defendant  Wheeler? 

A.  It  was  about  4:40  a.  m.,  on  Thursday,  June  13. 

Q.  What  was  the  name  of  the  place? 

A.  Ridge  Springs,  South  Carolina. 

Q.  Is  that  a  country  district  or  a  town? 

A.  I  think  it  is  the  country.  It  is  about  14  miles  out  of 
Saluda. 

Q.  Do  you  recall  the  name  of  the  family  who  lived  in  that 
house  when  he  was  arrested? 

A.  Anderson. 
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Q.  At  what  hour  approximately  did  you  officers 

894  arrive  in  the  vicinity  of  that  house? 

A.  That  was  around  midnight. 

Q.  And  you  stayed  there  until  what  hour? 

A.  Until  4:40,  just  after  daylight. 

Q.  Will  you  tell  us  the  circumstances  of  the  arrest, -that  is, 
from  the  time  you  moved  into  the  house? 

A.  Well,  at  4:40,  and  I  know  it  was  4:40  because  I  looked  at 
my  watch,  I  had  been  sitting  in  a  ditch  in  front  of  the  house 
with  Deputy  Sheriff  Sam  Perry  so  it  was  just  after  daylight 
we  started  up  the  path  to  the  front  door.  I  knocked  on  tjie 
front  door  and  I  was  admitted  to  the  house  by  Anderson,  the 
colored  man  who  had  the  place  there.  I  asked  him  if  Margaijee 
was  there.  He  pointed  to  the  door  just  to  the  right  as  you  go 
in  the  farmhouse  and  I  went  on  in  this  room  and  I  was  followed 
directly  by  Deputy  Sheriff  Sam  Perry. 

When  I  got  inside  the  room,  Wheeler  was  standing  on  the 
floor  and  he  had  gotten  out  of  bed  apparently  on  the  side  nejxt 
to  the  front  window.  He  backed  up  against  this  front  window 
and  I  asked  him  what  his  name  was  and  he  said  “Wheeler.” 
He  said,  “How  did  you  fellows  know  I  was  down  here?  Have 
you  got  Patton?”  I  said,  “Yes,  we  have  got  Patton.” 

About  that  time,  I  think  someone  on  the  front  porch  pushed 
a  gun  barrel  through  the  front  window  and  he  said  to  Sheriff 
Perry,  “I  have  him  covered.”  I  asked  Wheeler  if  he  had  a  gun 
and  he  said  that  he  did  and  he  said,  “I  will  get  it  for 

895  you.”  He  pointed  to  the  suitcase  that  was  lying  on  the 
floor  near  the  bed  and  I  told  him  “Never  mind.  I  wijl 

get  it  myself,”  so  I  went  over  to  the  suitcase  and  I  did  pick  up 
a  gun.  It  was  a  .38  caliber  Colt  revolver,  Police  Positive,  and 
I  also  picked  up  three  cartridges. 

Q.  Were  the  cartridges  in  the  gun  or  out  of  it? 

A.  The  gun  was  unloaded.  The  cartridges  were  lying  loose 
in  the  suitcase. 

Q.  I  have  shown  you  Government  Exhibit  9,  being  a  rej- 
volver.  Is  that  the  revolver? 

A.  That  is  the  same  revolver;  yes. 

Q.  Then  what  happened? 
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A.  Then  he  asked  me,  and  I  guess  the  fellows  in  there  in 
the  meantime,  Sergeant  Perry  had  come  in  and  Sergeant 
Bonaccorsy  and  Mr.  Diamond  who  was  with  the  county  patrol 
or  state  patrol  and  the  other  gentleman,  I  don’t  recall  his 
name  at  the  present  time,  he  said,  “Don’t  say  anything  in  here 
about  what  I  am  being  arrested  for.  I  will  talk  to  you  when 
I  get  outside,”  so  we  went  on  outside.  That  was  after  he  got 
dressed.  First,  he  was  only  dressed  in  an  undershirt,  the  upper 
part. 

We  went  outside  and  he  was  placed  in  an  automobile  a  short 
time  later.  While  in  this  car,  he  picked  up  a  Washington 
paper.  There  was  something  said  to  Sergeant  Perry  about 
the  paper,  I  don’t  know  just  what  it  was  but  anyway, 
896  Wheeler  read  an  article  in  the  paper  and  he  said,  “Pat¬ 
ton  is  putting  all  the  blame  on  me.”  So  then  Sergeant 
Perry  had  a  couple  of  words  with  him,  what  he  meant  or  what 
was  the  difference  between  his  story  and  that  of  Patton  and 
he  went  on  then  to  say  that  he  had  gone  up  that  morning,  he 
said,  after  Patton  came  over  to  his  house  on  Franklin  Street; 
that  they  went  to  this  drug  store,  that  he  went  in  first  and 
went  to  the  back  of  the  store;  that  Patton  came  in  and  stayed 
up  at  the  front.  He  said  he  saw  a  man  in  the  back  of  the 
store  and  he  asked  this  man  did  he  have  a  safe.  He  said  the 
man  said,  “Yes,”  and  he  said  he  asked  him  to  open  it.  He 
said  the  man  told  him  he  didn’t  know  the  combination  and 
he  said  at  that  time  this  man  put  his  hand  up  on  the  wall  and 
he  thought  he  was  going  to  press  a  buzzer.  About  that  time, 
another  man  came  in  from  the  back  of  the  store  and  he  said 
then  was  when  he  fired.  He  said  he  didn’t  know  he  hit  the 
man.  He  heard  the  man  cough  and  saw  blood  on  his  shirt 
and  he  backed  out  and  went  to  the  cash  register  in  the  back 
an  he  said  he  opened  it  with  his  gun  and  took  out  the  bills. 
Then  he  went  up  to  the  front  of  the  store  and  he  said  one  of 
the  girls  handed  Patton  the  money  from  the  cash  register  there 
and  they  went  out  and  got  a  cab  on  Willard  Street  and  went 
out  on  Riggs  Street  at  14th.  He  said  then  he  asked  Patton 
how  much  money  he  had  and  he  figured  they  were  even. 

He  went  on  home  and  Patton  went  his  way. 
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897  Q.  You  have  told  about  his  saying  he  got  the  money 
out  of  the  register? 

A.  Yes. 

Q.  Did  he  say  where  that  register  was? 

A.  He  said  the  register  was  in  the  back  of  the  store. 

Q.  Did  he  say  how  he  got  it  out? 

A.  He  said  he  turned  his  gun  upside  down  and  he  punched 
the  20-cent  key  on  that  register. 

Q.  Did  he  say  whether  he  communicated  with  Patton  or 
Patton  with  him  at  any  time  after  they  separated? 

A.  He  didn’t  at  that  time;  no,  sir. 

Q.  Mr.  Huffman,  were  you  present  when  the  written  state¬ 
ment  was  obtained  from  the  defendant  Wheeler? 

A.  I  was,  sir. 

Q.  I  show  you  Government  Exhibit  20,  consisting  of  four 
typewritten  pages.  Do  you  identify  that? 

A.  I  do,  sir. 

Q.  Is  that  Wheeler’s  written  statement? 

A.  Yes,  sir. 

Q.  Are  you  familiar  with  the  contents  of  it  in  a  general  way? 
A.  Yes,  sir. 

Q.  Did  he  make  this  statement? 

A.  Sir? 

Q.  Did  W'heeler,  in  fact,  make  that  statement? 

898  A.  Yes,  sir. 

Q.  And  signed  his  name  to  it  in  your  presence?  ! 
A.  He  did,  sir. 

Mr.  Murray.  I  offer  it  in  evidence,  if  the  Court  please,  aild 
propose  at  this  time  to  read  it. 

Mr.  Laughlin.  Let  the  record  show  the  objection,  Yo^r 
Honor. 

The  Court.  Objection  overruled. 

Mr.  Laughlin.  Although  I  understand  Your  Honor’s  ruling 
and  the  scope  of  it,  but  I  want  to  preserve  the  objection. 

The  Court.  Yes. 

(The  document  heretofore  marked  “Government’s  Exhibit 
No.  20”  for  identification  was  thereupon  received  in  evidence,) 
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Mr.  Murray.  Members  of  the  jury,  I  shall  read  Government 
Exhibit  20: 

“Office  of  the  Homicide  Squad 

METROPOLITAN  POLICE  DEPARTMENT 

Washington,  D.  C., 
Friday,  June  14, 1946.  11:25  A.  M. 

“Homicide  Case:  Death  of  Maurice  L.  Bernstein, 

Wh.,  52  yrs.,  on  June  5,  1946 

“Question  by  Detective  Sergeant  Harold  C.  Huffman: 

“Q.  What  is  your  full  name,  age,  and  place  of  residence? 

“A.  Reginald  Joseph  Wheeler.  I  am  26  years  old 
899  and  live  at  434  Franklin  St.,  N.  W. 

“By  Detective  Sergeant  Harold  C.  Huffman  : 

“Reginald  Wheeler,  you  are  being  held  on  account  of  the 
death  of  Maurice  L.  Bernstein,  white,  who  was  pronounced 
dead  at  11:10  A.  M.,  June  5th,  1946,  this  death  being  caused 
by  his  being  shot  while  in  premises  1786  Florida  Avenue  NW., 
about  10:50  A.  M.,  June  5th,  1946.  I  now  ask  if  you  want 
to  make  a  complete  statement  telling  what  knowledge  you 
have  of  this  shooting  so  that  it  can  be  taken  down  in  typewrit¬ 
ten  form.  Before  doing  so  I  advise  you  that  your  statement 
must  be  made  freely  and  voluntarily ;  also,  that  your  statement 
will  be  used  in  Court  at  your  trial,  if  it  becomes  necessary. 
After  hearing  what  I  have  just  told  you,  do  you  want  to  make 
a  complete  statement? 

“Answer  by  Reginald  Wheeler.  Yes,  sir. 

“By  Det.  Sgt.  Huffman: 

“Q.  While  in  Bernstein’s  Drug  Store,  1786  Florida  Ave. 
NW.,  about  10:50  A.  M.,  on  Wednesday,  June  5th,  1946,  did 
you  fire  a  shot  which  led  to  his  death? 

“A.  Yes,  sir. 

“Q.  Why  did  you  go  into  this  drug  store? 

“A.  To  rob  it  and  get  some  money. 


“By  Det.  Sgt.  Huffman: 

“Now,  Reginald,  tell  me  in  your  own  words,  wh^t 

900  occurred  which  resulted  in  this  shooting. 

“By  Reginald  Wheeler: 

“On  Wednesday  morning,  June  5th,  1946,  Jesse  James  Patton 
came  to  my  house  at  434  Franklin  Street  NW.,  around  about 
9:00  o’clock  in  the  morning.  He  was  armed  with  his  pistol 
and  he  suggested  to  go  out  and  hold  up  some  store  that  mori- 
ing,  because  he  needed  some  money  and  I  did  too.  Then  vfe 
left  my  house  and  we  walked  out  Franklin  Street  to  New  Jer¬ 
sey  Avenue,  out  New  Jersey  Avenue  to  0  Street,  down  0  Street 
to  North  Capitol  Street.  Then  we  went  up  the  alley  behind 
North  Capitol  Street  to  P  Street,  out  P  Street  to  1st  Street 
and  then  we  kept  straight  up  1st  Street  to  Florida  Avenue,  an|d 
then  straight  out  Florida  Avenue  to  17th  Street.  We  walked 
down  17th  Street  to  Willard  Street  and  went  thru  Willard 
Street  to  18th  Street  and  then  went  up  to  U  Street  to  the  store. 
Before  we  got  there  he  asked  me  was  I  ready  and  I  told  him 
‘Yeah.’  When  we  got  to  the  store  I  walked  in  first  and  walked 
to  the  back.  He  came  in  behind  me  and  closed  the  door.  Wheja 
I  got  to  the  back  counter  a  man  came  out  from  the  back  roonju 
I  had  my  gun  in  my  hand  and  I  asked  him  for  the  money.  H^ 
said  he  didn’t  have  the  money  and  then  I  asked  him  did  he  hav^ 
a  safe.  He  said  the  safe  was  in  the  back  room  and  I  asked  hirja 
to  open  it.  He  said  he  didn’t  know  the  combination 

901  and  then  he  reached  up  and  put  his  hand  on  the  walj. 
I  thought  he  was  pressing  a  button  or  something  and 

I  backed  away.  At  that  time  another  man  came  from  the  back 
room  and  when  I  seen  him  coming  from  the  back  room  j[ 
thought  he  had  something  in  his  hand.  I  was  still  backing 
slowly  away  from  him  and  all  of  a  sudden  I  heard  him  coughs 
ing,  but  I  didn’t  hear  my  gun  go  off  at  all.  Then  the  first  man 
he  disappeared  in  the  back  somewhere  and  then  the  other 
man  started  backing  too.  WTien  he  got  back  to  the  doorway 
where  he  came  from  I  walked  around  the  counter  to  where 
the  cash  register  was.  I  still  had  my  pistol  in  my  hand  by  my 
side.  I  took  my  pistol  and  turned  it  upside  down  and  used  th6 
sight  on  the  pistol  and  punched  20t  on  the  cash  register  and  it 
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opened.  Then  I  took  $35.00  in  bills  from  the  cash  register 
and  $2.00  in  nickels  which  were  wrapped  in  a  package.  Then 
I  turned  and  started  toward  the  front  and  then  Jesse  told  the 
colored  woman,  who  was  behind  the  soda  water  fountain,  to 
open  that  cash  register.  She  opened  the  cash  register  and  gave 
Jesse  $35.00  in  bills.  Then  Jesse  opened  the  door  of  the  store 
and  we  walked  out.  We  walked  back  down  18th  Street  to  Wil¬ 
lard  Street  and  started  down  Willard  Street  the  same  way  we 
came.  Then  Jesse  hailed  a  taxicab  and  told  the  driver  to  take 
us  to  the  1300  block  of  Riggs  Street.  The  taxi  driver 

902  drove  to  18th  and  Willard  and  he  looked  up  toward 
Florida  Avenue  and  the  red  light  was  on,  and  then  I 

said  ‘Yeah,  go  down  18th  Street.’  Then  he  went  down  18th 
Street  and  I  didn’t  pay  attention  to  what  street  he  turned  into. 
The  next  I  paid  any  attention  to  we  were  on  14th  Street.  When 
we  turned  into  Riggs  Street,  Jesse  told  him  to  stop  at  the 
first  house  on  the  right  on  the  corner  of  the  alley.  Jesse  paid 
the  fare  and  then  Jesse  started  as  if  to  go  up  the  steps  into  the 
house.  After  the  cab  driver  went  down  the  street  Jesse  turned 
and  came  on  down  and  both  of  us  went  up  the  alley.  After  we 
went  up  this  alley  we  turned  left  in  another  alley  and  then 
Jesse  asked  me  how  much  money  did  I  get.  I  took  my  money 
out  and  counted  it.  I  had  $35.00  in  bills.  Then  Jesse  taken 
his  out  and  he  had  $35.00  and  then  I  decided  that  we  w*ere 
even.  Then  Jesse  suggested  going  to  his  house  and  I  told  him 
‘No’  that  I  was  going  home.  Then  we  came  out  of  the  alley 
to  Q  Street.  We  separated  then  and  Jesse  walked  west  and  I 
went  east.  I  went  on  home  and  prepared  to  leave  town,  as 
I  had  prepared  to  go  Tuesday,  but  it  rained  Tuesday  so  we 
put  it  off  until  Wednesday” 

Your  Honor,  may  I  interrupt  the  statement  at  this  time  and 
mention  something  at  the  Bench  as  to  what  immediately 
follows? 

The  Court.  Yes,  indeed. 

903  (Thereupon,  counsel  approached  the  bench  and  the 
following  proceedings  were  had  out  of  the  hearing  of 

the  jury:) 
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Mr.  Murray.  The  next  sentence  begins  this  way: 

“Me  and  my  common-law  wife  had  planned  to  go  dowii  to 
Columbia,  South  Carolina.” 

Mr.  Laughlin.  Go  where? 

Mr.  Murray.  “Columbia,  South  Carolina,  to  find  her  father, 
before  this  trouble  happened.” 

I  w’onder  if  there  is  any  objection  to  my  reading  that. 

The  Court.  I  know  of  none. 

Mr.  Laughlin.  Why  doesn’t  he  say  “Me  and  my  wife”? 

The  Court.  I  know  of  none.  I  am  not  going  to  direct  a  dis¬ 
tortion  of  the  defendant’s  statement. 

Mr.  Murray.  I  shall  read  it  then  as  it  is.  j 

The  Court.  Common  law  marriage  is  recognized  in  the  Dis¬ 
trict  of  Columbia. 

(Thereupon  counsel  resumed  their  places  at  the  trial  talkie 
and  the  following  proceedings  were  had  in  open  court:) 

Mr.  Murray.  I  will  again  read  the  last  sentence  that  I  read 
and  then  continue  the  reading  of  the  statement: 

“I  went  on  home  and  prepared  to  leave  town,  as  I  had  pre¬ 
pared  to  go  Tuesday,  but  it  rained  Tuesday  so  we  put  it  off 
until  Wednesday,  Me  and  my  common-law  wiife 
904  had  planned  to  go  down  to  Columbia,  S.  C.,  to  find  h^r 
father,  before  this  trouble  happened.  After  I  got  hoipe 
on  Wednesday  I  went  to  her  mother’s  house  and  got  two  suit¬ 
cases.  I  took  them  back  to  the  house  and  we  packed  our  clothes 
and  then  a  friend  of  the  woman  that  we  lived  with  carried 
us  out  to  my  mother’s  house  in  a  car.  We  waited  there  until 
my  mother  got  home  from  work  about  6  o’clock.  We  talked 
with  my  mother  for  a  while  and  then  my  common-law  wife, 
my  sister  and  myself  took  a  taxicab  to  Union  Station.  We  in¬ 
tended  to  go  to  Ridge  Springs,  S.  C.,  but  the  thru  train  ha<ji 
just  left,  I  think  it  was  at  6:45  P.  M.  Then  I  asked  when  wa$ 
the  next  train  to  Ridge  Springs  and  found  that  I  could  not  get 
another  train  until  the  same  time  the  next  day.  So  my  wife 
asked  if  she  could  get  a  train  for  Columbia,  S.  C.,  that  nightL 
The  man  said  ‘Yes,  there  was  a  train  leaving  for  Columbia  at 
8:00  or  8:05  P.  M.’  Then  we  went  around  and  bought  twd 
tickets  to  Columbia.  Then  we  sat  down  and  waited  until  4 


318 


quarter  of  eight  and  then  we  went  out  to  get  on  the  train,  I 
think  it  was  on  Track  No.  25.  My  sister  left  us  there  and  we 
got  on  the  train.  We  arrived  in  Columbia,  S.  C.,  on  Thursday 
around  11:30  in  the  morning.  At  Columbia  we  asked  a  taxi 
driver  how  much  he  would  charge  to  carry  us  to  Ridge  Springs 
and  he  told  us  he  would  charge  us  $15.00.  Then  we  decided  to 
go  by  bus. 

905  We  found  out  that  there  wasn’t  any  bus  for  Ridge 
Springs  until  7:00  o’clock  that  evening,  so  we  caught  a 

bus  to  Batesburg,  S.  C.  We  got  to  Batesburg  sometime  between 
2:00  and  3:00  P.  M.  Then  my  wife  met  a  friend  of  hers  and 
asked  him  if  he  knew  anyone  who  would  carry  us  to  Ridge 
Springs.  I  stayed  with  the  bags  and  then  my  wife  came  back 
with  her  friend  and  told  me  that  she  had  got  somebody  that 
would  carry  us  to  Ridge  Springs,  and  that  he  would  charge  us 
$2.00  to  go.  Then  this  fellow  came  around  with  his  car  and 
carried  us  to  his  undertaker  shop.  Then  this  undertaker’s  wife 
and  another  girl  who  knew  my  wife  took  us  to  Ridge  Springs. 
When  we  got  there  he  took  us  to  my  wife’s  aunt’s  house.  We 
stayed  there  until  I  was  arrested  yesterday. 

“Questions  by  Det.  Sgt.  Huffman: 

“Q.  How*  long  have  you  known  Jesse  James  Patton? 

“A.  Since  1943. 

“Q.  Did  you  have  an  appointment  to  meet  Jesse  James 
Patton  at  your  house  on  Wednesday  morning,  June  5th,  1946? 

“A.  The  last  time  I  had  been  with  Jesse  he  told  me  he  needed 
some  money  and  he  told  me  he  would  see  me  on  Monday,  June 
3rd.  He  didn’t  show  up  Monday  and  I  didn’t  hear  from  him 
until  he  came  to  my  house  on  Wednesday  morning. 

906  “Q.  When  you  and  Jesse  left  your  house  on  Wednes¬ 
day  morning,  June  5th,  did  you  go  out  with  the  inten¬ 
tion  of  holding  up  a  store  to  get  some  money? 

“A.  Yes,  sir. 

“Q.  When  you  and  Jesse  left  the  house  that  morning,  did 
you  both  have  revolvers? 

“A.  We  were  both  armed. 

“Q.  What  kind  of  weapons  were  you  armed  with? 

“A.  Jesse  was  armed  with  a  .25  automatic  and  I  was  armed 
with  a  .38  cal.  Colt  revolver. 
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“Q.  At  the  time  you  and  Jesse  left  your  house  with  these 
two  guns,  to  the  best  of  your  knowledge  were  these  guns  loaded? 

“A.  The  gun  that  I  had,  had  one  shell  in  it.  As  far  as  I 
know  Jesse’s  gun  was  loaded. 

“Q.  Was  the  .38  cal.  Colt  revolver  that  you  had  the  same 
gun  that  you  fired  the  shot  from  in  the  drug  store  at  1786  Flor¬ 
ida  Ave.  NW.? 

“A.  That  was  the  only  gun  that  I  had,  but  I  don’t  remember 
firing  a  shot. 

“Q.  While  you  were  in  the  drug  store,  did  you  hear  anything 
that  led  you  to  believe  that  a  shot  had  been  fired? 

“A.  No,  sir. 

“Q.  Did  you  have  your  finger  on  the  trigger  of  the 

907  gun  while  you  were  in  the  drug  store? 

“A.  When  the  man  came  from  the  back  room  I  cocked 
the  gun,  but  I  don’t  remember  putting  my  finger  on  the  trigger. 

“Q.  After  the  holdup  had  taken  place  and  you  left  the  scene, 
at  any  time  did  you  examine  the  gun  to  see  if  it  was  still  in  a 
cocked  position?  1 

“A.  I  didn’t  notice  the  gun  until  I  got  to  Ridge  Springs,  S.  Cf. 
Then  I  took  it  out  of  my  suitcase  and  looked  at  it,  and  it  wasn’^ 
cocked  at  that  time. 

“Q.  Did  there  come  a  time  after  the  hold-up  that  you  exam^ 
ined  the  gun  to  ascertain  if  the  one  shell  that  you  say  you  had 
in  the  gun  had  been  fired? 

“A.  After  I  got  to  Ridge  Springs,  S.  C.,  I  opened  the  guri 
and  put  three  more  cartridges  in  the  gun  and  fired  one  shot  at 
a  rabbit.  Then  when  I  got  ready  to  put  the  gun  away  I  was 
taking  the  cartridges  out  and  I  found  that  there  was  two  empty 
shells. 

“Q.  I  now  show  you  a  .38  cal.  Colt  Police  Positive  Revolver 
#87611,  which  is  held  at  present  as  evidence  in  this  case,  and 
ask  you  how  long  you  had  this  gun  prior  to  the  hold-up  on 
June  5th,  1946? 

“A.  I  had  it  about  a  week. 

“Q.  Where  did  you  get  possession  of  this  gun? 

“A.  I  got  it  from  the  hallway  of  a  house  on  New 

908  Jersey  Avenue  near  L  St.  NW. 
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“Q.  Do  you  know  who  was  the  owner  of  the  gun  before  you 
got  it? 

“A.  No,  sir. 

“Q.  When  did  you  learn  that  a  man  had  been  shot  and  lost 
his  life  as  a  result  of  the  hold-up  of  the  drug  store  at  1786  Flor¬ 
ida  Avenue  NW.,  on  June  5th,  1946? 

“A.  Later  on  that  day  I  was  talking  to  Jesse  Patton  on  the 
phone  and  he  told  me  that  a  man  had  been  shot  and  had  passed 
away.  Patton  told  me  that  he  had  read  it  in  the  paper,  but 
I  didn’t  believe  him. 

“Q.  What  part  of  this  store  was  Patton  in  during  the 
hold-up? 

“A.  At  one  time  he  was  standing  by  the  front  door,  at  an¬ 
other  time  he  was  standing  by  the  soda  counter  and  another 
time  he  was  standing  about  the  middle  of  the  store. 

“Q.  Was  there  an  understanding  between  you  and  Patton 
that  the  money  obtained  in  this  hold-up  would  be  divided 
between  you? 

“A.  Yes.  We  had  the  understanding  that  we  would  divide 
the  money  up.” 

I  might  say  I  have  omitted  one  word  in  the  last  sentence  for 
reasons  which  I  am  sure  will  be  satisfactory. 

The  Court.  How  much  longer  is  the  statement? 

909  Mr.  Murray.  Just  about  three  minutes,  part  of  one 
page. 

The  Court.  Very  well. 

Mr.  Murray.  (Continuing  reading:) 

“Q.  When  you  and  Jesse  Patton  left  your  house  on  the  morn¬ 
ing  of  June  5th,  1946,  did  you  plan  to  hold  up  the  drug  store 
at  1786  Florida  Avenue  NW.? 

“A.  No;  we  didn’t  have  that  store  in  mind,  but  after  looking 
over  several  places,  we  decided  on  this  drug  store. 

“Q.  To  the  best  of  knowledge,  how  many  people  were  in  the 
drug  store  at  the  time  you  and  Jesse  Patton  went  in? 

“A.  There  were  no  customers  in  there  at  all  at  the  time  we 
went  in.  To  the  best  of  my  knowledge  a  little  boy  came  in  after 
we  went  in  there.  There  were  two  colored  girls  working  in 
there,  and  two  white  men.  Before  we  went  in  Patton  cased 
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the  store  and  told  me  that  there  were  only  two  colored  girls 
and  one  white  man. 

“Q.  Can  you  read  and  write? 

“A.  Yes,  sir. 

“Q.  How  far  did  you  go  in  school? 

“A.  I  finished  the  11th  Grade.  j 

“Q.  Have  you  made  your  statement  and  answered  my 

910  questions  freely  and  voluntarily,  without  any  force  <j>r 
promises  being  used  or  made  by  anyone  to  obtain  the 

same? 

“A.  Yes,  sir.  I 

“Q.  Is  there  anything  you  want  to  add  to  your  statement  that 
has  not  already  been  covered?  | 

“A.  No.  There  is  nothing  further. 

Reginald  Joseph  Wheeler. 

“Witnessed: 

Harold  C.  Huffman, 

Nunzio  Bonaccorsy,  M.  P.  D.  B. 
Statement  typed  by  Det.  Sgt.  Walter  B.  Vogelsang. 
Completed  at  1 :27  p.  m.” 

By  Mr.  Murray: 

Q.  And  the  gun  which  was  shown  him  in  the  course  of  that 
statement  is  the  one  which  you  have  already  identified  as  Gov¬ 
ernment’s  Exhibit  9?  j 

A.  Yes,  sir. 

Q.  Do  you  recall  how  the  defendant  Wheeler  was  dressed 
when  he  came  back  to  the  District  of  Columbia? 

A.  He  had  on  what  I  would  call  a  sport  coat.  He  had  a  shirt 
on  open  at  the  collar.  He  had  a  flower  of  some  kind  in  the  but-  j 
ton  hole  of  his  coat  but  when  he  got  in  the  car,  I  believe  he j 
took  that  coat  off  after  we  left  Saluda  and  I  think  he  was  in  j 
his  shirt  sleeves  all  the  way  back  and  he  had  the  coat  beside  I 
him. 

911  Q.  Did  he  have  a  hat? 

A.  He  had  a  brown  hat;  yes,  sir. 

Q.  Did  you  observe  how  he  wore  it? 

A.  He  wore  that  hat  turned  down  all  the  way  around. 

737770 — 47 21 
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Q.  Mr.  Huffman,  do  you  happen  to  know  yourself  what  prop¬ 
erty  the  deceased,  Dr.  Bernstein,  had  on  him  when  he  was  shot? 

A.  No.  At  that  time  Dr.  MacDonald,  when  he  arrived  on 
the  scene,  he  took  everything  out  of  Dr.  Bernstein’s  pockets 
and  turned  it  over  to  his  brother  so  I  have  no  knowledge  of  just 
what  he  turned  over. 

Q.  I  don’t  know  whether  I  have  asked  you  this  before,  I  may 
have,  but  did  you  observe  the  cash  register  when  you  got  to 
this  store  for  the  first  time? 

A.  I  think  you  did.  I  said  that  the  cash  register  was  open. 

Q.  Did  you  see  any  bills  in  it? 

A.  I  didn’t.  I  saw  some  change  in  it. 

Q.  Was  that  change  loose  or  wrapped  up? 

A.  The  change  that  I  saw  in  there  was  loose. 

Q.  To  your  knowledge,  was  the  defendant  Patton  shown  a 
gun  in  the  course  of  this  investigation? 

A.  Not  in  my  presence. 

Q.  Not  in  your  presence? 

A.  No,  sir. 

912  Q.  Do  you  recall  interviewing  the  cab  driver,  a  man 
named  William  Walker? 

A.  I  did,  sir. 

Q.  When  did  you  first  talk  to  him? 

The  Court.  I  think  perhaps  this  might  be  a  good  time  to 
suspend. 

Mr.  Murray.  Yes. 

The  Court.  Because  we  have  reached  the  end  of  this  par¬ 
ticular  phase  of  the  matter. 

I  want  to  say  that  the  statement  made  by  WTieeler  is  ad¬ 
mitted  against  Wheeler  only  and  not  against  the  defendant 
Patton. 

Members  of  the  jury,  we  will  suspend  at  this  time  and  please 
be  back  in  your  seats  at  10  o’clock  tomorrow  morning. 

(Thereupon,  at  3:40  o’clock  p.  m.,  a  recess  was  taken  until 
the  following  day,  Wednesday,  November  13, 1946,  at  10  o’clock 
a.  m.) 

*  *  *  * 


* 
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920  By  Mr.  Murray: 

Q.  Mr.  Huffman,  do  you  know  the  precise  time  at 
which  the  defendant  Wheeler  arrived  at  Headquarters  in  the 
custody  of  you  officers  on  June  14, 1946? 

A.  About  11  a.  m. 

Q.  And  do  they  have  a  process  in  the  Police  Department 
which  they  call  “booking?” 

A.  Yes,  sir. 

Q.  What  is  that? 

A.  The  arrest  book. 

Q.  You  mean  the  name  is  entered  on  the  arrest  book? 

A.  That  is  right.  j 

Q.  And  the  charge,  as  such? 

A.  Yes,  sir.  j 

921  Q.  When  was  that  entry  made  on  the  book  in  his 
case? 

A.  11:05  a.m. 

The  Court.  On  what  day? 

The  Witness.  On  June  14,  sir. 

***** 

I 

Q.  After  the  written  statement,  Government  20,  was  signed' 
by  the  defendant  Wheeler,  I  believe  that  was  at  what 

922  time? 

A.  When  he  signed  his  statement? 

Q.  Yes;  when  the  statement  was  finished. 

A.  About  1 :27  p.  m.  on  the  14th  of  June. 

Q.  Thereafter  was  Wheeler  taken  to  the  United  States  Com- 
missioner  of  the  District  of  Columbia? 

A.  He  was,  sir. 

Q.  At  what  hour  was  he  taken  there? 

A.  3  p.  m.  of  the  same  day. 

Q.  And  that  date  was  June  14, 1946? 

A.  Yes,  sir. 

Q.  You  have  already  testified  you  were  present,  I  believe,  1 
when  the  defendant  Patton  made  his  first  verbal  confession  j 
or  admission  about  this  case? 

A.  I  was,  sir.  ! 
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Q.  And  will  you  fix  the  time  and  place  again  for  us? 

A.  That  was  about  7 :30  p.  m.  on  June  10. 

Q.  And  at  what  place? 

A.  At  the  Automobile  Squad  at  Police  Headquarters. 

Q.  Who  were  present  beside  you  and  Patton? 

A.  Sergeant  Perry,  Sergeant  Bonaccorsy,  Hunt,  and  I. 

Q.  Do  you  remember  the  first  thing  that  Patton  said  in 
verbal  conversation? 

A.  Well,  he  said  he  wanted  to  ask  Sergeant  Perry  a 
question. 

923  Q.  WTiat  did  he  say  then? 

A.  I  beg  your  pardon,  sir? 

Q.  Then  what  did  he  say? 

A.  Sergeant  Perry  said,  “Why  sure.  What  is  it?”  He 
said,  “If  a  fellow  went  up  on  a  hold-up  like  this  and  went  any 
place  to  hold  it  up  and  he  wasn’t  the  man  who  pulled  the 
trigger,  would  he  be  as  guilty  as  the  man  who  did  pull  the 
trigger?” 

Q.  What  did  Mr.  Perry  answer  to  that  question? 

A.  He  told  him  that  was  something  he  couldn’t  decide,  that 
it  was  up  to  the  courts. 

Q.  Mr.  Huffman,  were  you  present  at  Police  Headquarters 
on  Sunday,  June  9,  sometime  in  the  afternoon,  I  believe  it  was, 
when  there  was  a  line-up  with  Patton? 

A.  I  was,  sir. 

Q.  You  were  there  at  that  time? 

A.  Yes,  sir. 

Q.  Who  of  the  witnesses  looked  at  that  line-up  that  have 
been  here? 

A.  That  have  been  here  today? 

Q.  That  have  been  here  in  this  case  at  all. 

A.  Mr.  Nusbickel. 

Q.  And  in  that  line-up  was  Patton  one  of  the  persons? 

A.  He  was,  sir. 

Q.  Will  you  state  what  the  purpose  of  that  line-up 

924  was  in  having  Mr.  Nusbickel  look  at  Patton  and  others? 

A.  Well,  I  didn’t  know  what  that  line-up  was  about 
because  they  were  in  the  act  of  putting  that  line-up  on  when 


325 


I  got  to  Headquarters  that  morning.  It  wasn’t  arranged  by 
me.  I  had  no  part  in  it. 

Q.  Were  you  present  at  a  later  line-up  at  No.  9  Precinct?  j 

A.  I  was,  sir. 

Q.  In  which  Patton  was  one  of  the  persons? 

A.  Yes,  sir. 

Q.  What  witnesses  looked  at  that  particular  line-up? 

A.  Iola  Latney,  Virginia  Stephens,  and  Mr.  Nusbickel. 

Q.  After  that  line-up,  did  you  hear  Patton  say  anything  in 
front  of  those  persons? 

A.  I  did.  I  heard  him  talk  to  Iola  Latney,  Virginia  Ste¬ 
phens,  and  Mr.  Nusbickel. 

Q.  What,  briefly,  did  he  say  to  them? 

A.  I  just  heard  Patton  say  a  few  words  to  the  effect  he  had 
come  in  the  store.  He  said,  “You  remember  I  stood  in  the 
front  of  the  store  and  told  you  to  get  behind  the  counter), 
stay  behind  the  counter,”  and  he  also  mentioned  the  fact  that 
he  had  talked  to  a  little  boy. 

Q-  Going  to  another  subject,  after  the  defendant  Wheeler 
was  arrested  at  Ridge  Springs,  South  Carolina,  what  place 
was  he  next  taken  to  from  the  Anderson  home?  1 
925  A.  To  Saluda,  South  Carolina.  j 

Q.  Did  you  go  with  him? 

A.  I  did,  sir. 

Q.  Were  you  in  the  same  car? 

A.  I  was,  sir. 

Q.  Where? 

A.  In  the  back  seat  with  Wheeler. 

Q.  Just  the  two  of  you? 

A.  Just  the  two  of  us  in  the  back  seat. 

Q.  Who  was  in  the  front  seat  or  who  was  driving? 

A.  I  know  Sergeant  Bonaccorsy  was  driving  and  I  believe 
Deputy  Sheriff  Sam  Perry  was  sitting  alongside  of  him  in  the 
front  seat. 

Q.  How  far  was  that  from  Saluda? 

A.  About  14  miles. 

Q.  On  the  way,  did  Wheeler  say  anything  about  this  case?  I 

A.  He  talked  in  substance  about  what  I  told  you  yesterday,  i 
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Q.  Were  you  also  present  at  a  line-up  at  which  Wheeler 
was  looked  at  by  witnesses? 

A.  I  was,  sir. 

Q.  When  and  where  did  that  take  place? 

A.  In  the  show-off  room,  we  call  it,  at  Police  Headquarters 
about  2:30  p.  m.  on  June  14. 

926  Q.  How  many  were  in  the  line-up,  do  you  remember? 
A.  Five;  including  him. 

Q.  After  the  witnesses  looked  at  him,  did  he  make  any  state¬ 
ment  in  their  presence  and  yours? 

A.  He  did,  sir. 

Q.  Just  who  were  present,  as  you  recall  it,  when  he  made  any 
statement  about  himself  in  this  case? 

A.  I  recall  Viola  Latney,  Virginia  Stephens,  Mr.  Nusbickel, 
Lieutenant  Flaherty,  Sergeant  Bonaccorsy,  and  Sergeant  Hunt. 
Q.  And,  of  course,  yourself? 

A.  And  I,  yes. 

Q.  Briefly,  what  did  the  defendant  Wheeler  say  on  that 
occasion? 

A.  He  walked  over  to  where  Mr.  Nusbickel  was  sitting,  I 
believe  either  in  the  second  or  third  row  from  the  stage,  and 
he  asked  him  if  he  remembered  him,  that  he  had  come  in  the 
back  of  the  store  and  asked  him  to  open  the  safe.  I  didn’t  hear 
all  that  was  said. 

***** 

Re-cross-examination  by  Mr.  Laughlin: 

***** 

950  Q.  By  the  way,  do  you  know  what  the  nearest  Federal 
District  was  to  Saluda? 

A.  No,  sir. 

Q.  What  is  the  nearest  big  city? 

A.  I  don’t  know,  sir. 

Q.  To  Saluda? 

A.  The  nearest  big  city  I  saw  on  the  way  back  was  Charlotte, 
North  Carolina. 

Q.  Anyway,  you  didn’t  take  him  before  a  United  States 
Commissioner? 

A.  No,  sir. 
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Q.  Or  any  Federal  judge? 

A.  No,  sir. 

Q.  Why  didn’t  you? 

A.  I  didn’t  think  it  was  my  duty  to  do  that. 

Q.  In  other  words,  Mr.  Perry  was  in  charge  of  the  cake? 

951  A.  He  was  in  charge  of  the  case. 

Q.  And  you  were  subject  to  his  instructions? 

A.  More  or  less;  yes,  sir. 

Mr.  Murray.  I  don’t  believe  he  finished  his  answer  asjto 
why  he  didn’t.  You  interrupted  him  with  another  question. 

By  Mr.  Laughlin: 

i 

Q.  Had  you  finished  your  answer,  Mr.  Huffman? 

A.  To  which  question?  j 

Q.  Mr.  Murray  said  you  didn’t  finish  one  of  your  answers. 
I  want  to  give  you  the  fullest  opportunity  to  answer.  | 
The  Court.  You  were  asked,  Mr.  Huffman,  why  you  didn’t 
take  the  defendant  Wheeler  before  the  United  States  Com¬ 
missioner.  Had  you  finished  your  answer  to  that  or  do  you  want 
to  add  to  your  answer? 

The  Witness.  I  just  said  I  didn’t  think  it  was  my  duty  to 
take  him  before  a  United  States  Commissioner  and  I  knew  of 
no  United  States  Commissioner  in  that  district.  j 

We  had  conferred  with  the  State  or  County  Solicitor.  I 
believe  his  name  was  Griffin  and  we  were  told  by  him  if  Wheeler 
signed  a  waiver  to  take  him  on  back. 

By  Mr.  Laughlin: 

Q.  And  you  relied  on  him  for  your  legal  advice? 

A.  I  did,  sir.  j 

Q.  All  right. 

952  Do  you  know  the  circumstances,  sir,  under  which — 
handing  the  witness,  Your  Honor,  Government  21 — the 

circumstances  under  which  this  was  prepared? 

The  Court.  I  would  like  to  inquire  of  counsel  as  to  why  hq 
considers  this  proper  cross-examination?  How  is  this  waiver 
in  issue? 

Mr.  Laughlin.  Well,  I  think  it  is  important  in  this  respect' 
Your  Honor:  The  defendant  contends  that  certain  papers  ofH 
fered  here  have  not  been  signed  by  him. 
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The  Court.  Yes.  You  may  cross-examine  this  witness  as  to 
the  statement  made  by  the  defendant  but  this  is  a  waiver  which 
is  an  entirely  differerent  paper. 

Mr.  Laughlin.  Well,  the  way  the  matter  rested  yesterday 
I  am  not  exactly  clear  in  my  own  mind  the  status  of  this  paper 
insofar  as  the  defendant  is  concerned  and  I  think  if  you  will 
search  the  record  it  will  leave  some  doubt.  That  is  why  I  am 
trying  to  clear  this  matter  up  so  far  as  I  can  with  this  witness. 
However,  if  Your  Honor  believes  I  should  not  pursue  this - 

The  Court.  I  will  let  you  continue  this  cross-examination. 

Mr.  Laughlin.  Yes. 

By  Mr.  Laughlin: 

Q.  Mr.  Huffman,  what  became  of  the  rest  of  this  paper? 

See  where  it  is  torn  off  here?  What  became  of  the  rest 
953  of  it? 

A.  I  couldn’t  tell  you  that,  sir. 

Q.  In  other  words,  you  had  nothing  to  do  with  that? 

A.  I  did  not. 

Q.  In  other  words,  when  you  saw  it  that  was  all  that  was  on 
it? 

A.  When  I  saw  this  paper  was  when  it  was  put  in  the  type¬ 
writer  and  after  it  was  taken  out  of  the  typewriter  I  signed  it; 
witnessed  it. 

Q.  And  that  was  all  in  the  presence  of  Wheeler? 

A.  It  was.  He  signed  it  first  and  then  we  all  witnessed  it. 

Q.  What  is  your  recollection  as  to  who  explained  the  mean¬ 
ing  of  this  to  him? 

A.  I  don’t  recall  that  the  meaning  was  explained  except  that 
he  read  it  and  it  was  understood  that  he  was  going  back  to 
Washington. 

Q.  Was  it  explained  to  him  to  your  knowledge?  You  can 
answer  this  yes  or  no;  was  the  meaning  of  the  word  volun¬ 
tarily  explained? 

A.  No. 

Q.  By  the  way,  Mr.  Huffman,  how  do  you  spell  “discretion”? 

A.  D-i-s-c-r-e-t-i-o-n. 
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954  Q.  You  didn’t  write  this,  then,  for  discretion  is  spelled 

“d-e-s-c-r-e-t-i-o-n.”  In  other  words,  you  didn’t  write 

that? 

A.  No,  sir;  I  did  not  write  that.  j 

Q.  You  were  in  Saluda  and  there  was  a  typewriter  available 
and,  of  course,  there  was  paper  available  or  you  wouldn’t  have 
had  this.  Why  didn’t  you  at  that  time  get  in  writing  everything 
Wheeler  had  told  you? 

A.  As  I  say,  we  had  no  stenographer  there. 

Q.  WIio  wrote  this  [indicating]  ? 

A.  We  had  no - 

Q.  (Interposing.)  Who  wrote  this? 

Mr.  Murray.  Just  a  moment.  Let  him  finish  his  answer*. 

The  Witness.  Mr.  Bonaccorsy  writes  like  I  do  on  the  type¬ 
writer.  He  would  never  get  through  a  statement  in  quite!  a 
long  time  if  he  had  to  take  it  on  the  typewriter.  We  had  ijio 
stenographer  with  us,  and  I -  j 

By  Mr.  Laughlin: 

Q.  (Interposing.)  This  is  not  exactly  poor  typing. 

Mr.  Murray.  Let  him  finish.  Please  finish  your  answer  as 
to  why  you  didn’t  do  it.  If  you  have  any  reason,  say  so. 

The  Witness.  I  say  I  don’t  believe  Sergeant  Bonaccorsy 
capable  of  typing  a  statement  of  that  kind.  He  works,  I  think, 
very  much  like  I  do,  this  hunt  and  peck  system. 

By  Mr.  Laughlin  : 

Q.  Can  you  tell  us  this  from  your  recollection,  sir? 

955  How  long  did  it  take  him  to  prepare  this?  j 

A.  I  suppose  it  took  five  or  ten  minues. 

Q.  For  these  four  lines?  j 

A.  Yes,  sir.  j 

Q.  And  you  yourself  don’t  type,  you  mean  you  type  like  $, 
newspaper  man,  with  two  fingers? 

A.  Yes,  sir. 

Q.  How  about  the  other  officers?  Do  any  of  them  type?| 
Do  any  of  the  other  officers  type?  | 

A.  No,  sir;  except  Sergeant  Perry  types  about  the  same  as| 
I  do. 
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Q.  Were  there  any  clerks  or  anybody  you  could  have  called 
on  there? 

A.  No,  sir;  not  to  my  knowledge. 

Q.  Then  it  is  your  testimony  that  you  did  not  reduce  this 
to  writing  at  that  time? 

A.  That  is  true,  sir. 

Q.  Because  you  didn’t  have  the  facilities? 

Mr.  Murray.  I  object  to  that.  He  has  already  said  why 
and  don’t  you  cut  it  down. 

Mr.  Laughlin.  He  has  answered  the  question. 

The  Court.  I  sustain  the  objection. 

By  Mr.  Laughlin: 

Q.  Now,  sir;  you  and  Mr.  Bonaccorsy  and  Mr.  Perry  can 
write  in  longhand,  can’t  you? 

956  A.  Yes,  sir. 

Q.  Why  didn’t  you  write  it  out  in  longhand? 

A.  We  don’t  take  statements  that  way,  Mr.  Laughlin. 

Q.  Would  you  say  you  have  never  taken  a  statement  in 
longhand? 

A.  I  never  have;  no,  sir. 

Q.  In  other  words,  how  long  have  yfcu  been  on  the  police 
force? 

A.  Thirteen  and  one-half  years. 

Q.  And  there  has  never  been  a  longhand  statement? 

A.  Not  to  my  recollection. 

Mr.  Murray.  The  question  was  did  he  ever  take  one?  Don’t 
make  a  different  question  out  of  it. 

By  Mr.  Laughlin: 

Q.  Did  you  ever  take  a  longhand  statement? 

A.  You  mean  had  somebody  else  write  it  or  write  it  myself? 

Q.  Either  writing  it  yourself  or  someone  else  writing  it  in 
your  presence. 

A.  I  never  have;  no,  sir. 

Q.  And  so,  therefore,  you  didn’t  think  it  was  wise,  did  you, 
to  get  a  longhand  statement  at  that  time  and  then  reduce  it 
to  typewriting  after  you  returned  to  Washington? 

A.  No,  sir. 
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Q.  Weren't  you  afraid,  sir,  that  he,  having  told  you 
957  all  that,  after  he  got  back  to  Washington  that  he  might 
not  sign  anything? 

Mr.  Murray.  I  object  to  that  as  repetitious. 

The  Court.  I  will  let  him  answer  that. 

The  Witness.  It  would  not  have  made  any  difference  to  me 
whether  he  made  a  written  statement  or  not.  I  had  already 
talked  to  the  man  verbally.  I  mean  if  he  had  said  he  didn’t 
want  to  make  a  written  statement  he  wouldn’t  have  been  forced 
to  make  one.  It  was  voluntary. 

*  *  #  *  *  I 

I 

984  By  Mr.  Laughlin:  ! 

i 

Q.  As  I  understand,  handing  you  Government  21,  you  said 
this  paper  was  taken  off  a  desk  or  somewhere  and  put  in  the 
typewriter  just  as  it  is  now? 

A.  I  don’t  know  where  the  paper  came  from.  I  know  it  Wjas 
furnished  Sergeant  Bonaccorsy  by  one  of  the  South  Carolina 
officers.  I  don’t  know  where  he  got  it  from,  whether  he  got  it 
from  a  desk  drawer  or  where  he  got  it  from. 

Q.  When  it  was  furnished  to  him,  it  was  put  in  the  type¬ 
writer? 

A.  I  saw  Sergeant  Bonaccorsy  put  it  in  the  typewriter. 

Q.  It  was  in  this  condition? 

A.  It  was,  sir.  ! 

Q.  And  all  of  you  right  there,  you  didn’t  see  anything  torn 
off  the  top  of  it,  sir? 

A.  I  did  not,  sir.  It  could  have  happened  but  I  did  not 
see  it.  i 

Q.  You  testified  this  morning  that  after  this  confession  wa? 
obtained,  sir,  that  there  was  a  line-up  and  then  you  took  him 
before  the  United  States  Commisisoner,  that  is,  Mr.  Tumage? 

A.  Yes,  sir. 

Q.  And  why  did  you  do  it  that  afternoon? 

985  A.  Because  that  was  the  next  step  to  make.  Thati 
is  the  usual  procedure. 

Q.  And  you  wanted  to  be  punctilious  about  that? 

A.  That  is  correct,  sir. 


\  \ 
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Q.  But  you  weren’t  so  punctilious  about  removal  to  the 
District  of  Columbia,  were  you? 

Mr.  Murray.  I  object  to  that. 

The  Court.  I  will  sustain  the  objection  because  that  ques¬ 
tion  is  argumentative. 

By  Mr.  Laughlin: 

Q.  In  other  words,  you  felt,  did  you,  sir,  that  that  had  to  be 
done  that  very  afternoon? 

A.  Well,  it  was  the  next  step  to  make. 

Q.  Do  you  recall  Wheeler  at  or  about  that  time,  sir,  being 
photographed?  I  mean  photographed  by  newspaper  photog¬ 
raphers? 

A.  I  do  recall  that;  yes,  sir. 

Q.  And  at  whose  request  was  that  done? 

A.  At  the  request  of  the  newspaper  photographers. 

Q.  And  do  you  always  do  that,  sir? 

Mr.  Murray.  I  object. 

The  Court.  Objection  sustained.  I  think  we  ought  to  con¬ 
fine  the  questions  to  what  happened  in  this  case  and  not  to  go 
to  what  happens  in  other  cases.  * 

Mr.  Murray.  My  objection  is  to  the  form  which  im- 
986  plied  that  he\lid  it  which  he  did  not. 

Mr.  Laughlin.  All  right. 

By  Mr.  Laughlin: 

Q.  Some  photographers  took  his  picture,  didn’t  they? 

A.  That  is  correct. 

Q.  What  photographers? 

A.  I  don’t  know. 

Q.  And  at  whose  direction  or  at  whose  request  was  that 
done? 

The  Court.  He  has  already  stated  they  were  newspaper 
men. 

By  Mr.  Laughlin  : 

Q.  Who  gave  the  instructions  or  the  permission? 

Mr.  Murray.  I  object  to  that. 

The  Court.  I  would  like  to  know  what  relevancy  that  has. 
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Mr.  Laughlin.  Do  you  want  me  to  say  it  at  the  bench? 
The  Court.  You  may  if  you  wish.  ! 

(Thereupon,  counsel  approached  the  bench  and  the  follow¬ 
ing  proceedings  were  had  out  of  the  hearing  of  the  jury:)' 

Mr.  Laughlin.  They  permitted  him  to  be  photographed, 
Your  Honor,  and  if  it  is  the  same  photograph  I  have  in  mind 
he  was  photographed  in  a  very  grotesque  looking  suit  of 
clothes.  I  say  it  was  deliberately  done  to  place  tjhis 
987  man  in  the  worst  possible  light  before  the  community. 

Mr.  Murray.  It  was  done  with  his  own  consent  and 

I  aslked  him - 

The  Court.  Just  a  minute. 

Mr.  Murray.  It  is  irrelevant,  anyhow. '  | 

The  Court.  How  is  that  proper  cross-examination?  I  tfell 
you  I  always  confine  myself  to  the  precise  point  on  which 
I  have  to  rule.  How  is  that  proper  cross-examination?  | 
Mr.  Laughlin.  All  of  this  goes  to  the  good  faith  and  credi¬ 
bility  of  the  police  officers,  the  manner  in  which  the  confession 
was  taken  and  the  manner  in  which  they  handled  the  accused. 

The  Court.  You  can  cross-examine  this  witness  as  to  anjy 
matter  which  might  tend  to  show  that  duress  was  used  or  th^,t 
inducements  were  offered  to  make  the  statement.  That  is 
permissible  and  I  gave  you  very  full  leeway  because,  of  coursA, 
you  cannot  ask  that  question  directly  but  what  happened  after 
the  statement  was  signed  is  absolutely  immaterial.  I  shaljl 
not  permit  questions  on  what  happened  after  the  statement 
was  signed.  | 

Mr.  Laughlin.  I  want  to  ask  the  question  and  you  rule  ofi 
it.  I  want  to  preserve  the  point.  j 

*  *  *  *  *  | 

*  I 

989  Thomas  Frentz  Nusbickel  was  recalled  as  a  witness1 
for  and  on  behalf  of  the  United  States  and,  having  been1 
previously  duly  sworn,  was  examined  and  testified  further  as 
follows:  j 

I 

Redirect  examination  by  Mr.  Murray:  i 

i 

Q.  Mr.  Nusbickel,  do  you  remember  being  notified  to  go  to 
No.  9  Precinct?  J 

A.  Yes,  sir.  1 
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Q.  To  look  at  a  line-up? 

A.  Yes,  sir. 

990  Q.  What  was  the  date  and  the  hour  that  you  got  to 
No,  9,  do  you  remember? 

A.  On  the  10th  around  midnight. 

Q.  The  10th  day  of  June? 

A.  Yes,  sir. 

Q.  Of  this  year,  around  midnight? 

A.  Yes,  sir. 

Q.  Did  you  look  at  a  line-up  in  which  there  were  a  number 
of  persons? 

A.  Yes,  sir. 

Q.  Did  you  identify  anybody  in  that  lineup? 

A.  No,  sir. 

Q.  After  that  lineup  was  conducted,  did  anyone  make  a 
statement  in  your  presence  in  regard  to  this  shooting? 

A.  Yes,  sir. 

Q.  Who  made  that  statement? 

A.  The  defendant  Patton. 

Q.  At  the  time  he  made  that  statement,  who  were  present 
besides  you  and  he? 

A.  There  were  several  officers  present  and  the  two  girls. 

Q.  You  mean  Mrs.  Latney  and  Mrs.  Stephens? 

A.  Yes,  sir. 

Q.  The  clerks  in  the  drug  store? 

A.  Yes,  sir. 

991  Q.  Will  you  tell  His  Honor  and  the  members  of  the 
jury  exactly  what  the  defendant  Patton  said  on  that 

occasion  as  you  now  remember? 

A.  He  said  that  his  partner’s  name  was  Wheeler.  He  said 
that  he  had  asked  him  to  go  along  and  get  some  easy  money, 
to  the  best  of  my  knowledge,  and  to  the  best  of  my  knowledge 
he  said  that  he  did  not  get  very  much  out  of  it,  a  very  small 
amount. 

Q.  Did  he  say  anything  more  about  what  happened? 

A.  I  don’t  recall  now  whether  he  said  anything  or  not.  I 
think  he  said  that  he  asked  the  girl  to  give  him  the  money  but 
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the  other  man  got  it.  I  think  that  is  what.he  told,  to  the  best 
of  my  knowledge. 

Q.  Have  you  stated  everything  you  remember  that  he  said 
at  that  time? 

A.  Yes,  sir. 

Q  I  will  ask  you  then  did  he  state  whether  he  had  gone  into 
the  drug  store? 

A.  Oh,  yes,  yes,  he  said  that  he  was  there. 

Q.  Did  he  say  at  what  part  of  the  store  he  went? 

A.  He  was  at  the  front  part  of  the  store. 


Q.  Did  he  say  where  the  other  man  was? 

A.  Yes,  he  said  the  other  man  went  to  the  rear  end. 

Q.  I  believe  you  have  already  testified  that  the  first  time 
you  ever  heard  the  name  “Wheeler”  mentioned  it  Was 
)2  mentioned  by  the  other  defendant,  Patton? 

A.  Yes,  sir. 

Q.  Was  it  on  this  occasion  that  you  refer  to  as  the  first  time? 
A.  Yes,  sir. 


1001  Further  redirect  examination  by  Mr.  Murray:  I 
Q.  Mr.  Nusbickel,  did  yeu  attend  the  line-up  in  which 

the  other  defendant,  Wheeler,  was  one  of  the  persons  standing 
in  the  line-up? 

A.  Yes,  sir. 

Q.  Did  you  identify  him  on  that  occasion? 

1002  A.  Yes,  sir.  | 

Q.  When  and  where  was  that  line-up  held? 

A.  At  the  building  across  the  street. 

Q.  Do  you  know  the  name  of  it  yourself? 

A.  It  is  the  Municipal  Building. 

Q.  It  is  known  as  the  Police  Headquarters?  What  date  and 
hour  was  that,  Mr.  Nusbickel? 

A.  The  14th  at  2:30. 

Q.  Is  that  2:30  p.  m.? 

A.  Yes,  sir;  2:30  p.  m. 

Q.  On  the  14th  day  of  June? 

A.  Yes,  sir. 

Q.  1946? 

A.  Yes,  sir. 
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Q.  At  any  time  on  that  occasion  did  the  defendant  Wheeler 
say  anything  in  your  hearing  about  the  shooting  of  Dr.  Bern¬ 
stein? 

A.  Yes,  he  said - 

Q.  (Interposing)  Before  you  get  to  what  he  said,  I  will  ask 
you  just  in  what  part  of  the  room  was  it  and  who  were  present? 
What  room  was  it  in? 

A.  It  was  in  the  prescription  department. 

Q.  No,  you  misunderstand.  In  what  room  did  Wheeler  make 
the  statement  about  the  crime?  What  sort  of  room  was  it  over 
in  Headquarters? 

1003  A.  It  was  a  room  where  they  turned  on  the  lights 
on  the  defendants  but  we  sat  in  the  dark. 

Q.  It  was  in  what  they  call  the  line-up  room  with  the  stage 
in  front? 

A.  Yes,  sir. 

Q.  What  part  of  that  room  was  it  that  Wheeler  was  when 
he  made  this  statement? 

A.  He  was  right  near  me  when  he  made  the  statement. 

Q.  Who  else  was  near  you  two,  if  anyone? 

A.  There  were  three  other  officers  and  the  two  girls,  Mrs. 
Stephens  and  Mrs.  Latney. 

Q.  All  right.  What  did  Wheeler  say  on  that  occasion? 

A.  He  said  that  he  came  in  and  he  asked  where  the  safe  was 
and  that  I  told  him  where  it  was  and  when  he  saw  me  reach  for 
something,  he  thought  I  was  going  to  summons  someone,  going 
to  press  a  button  and  he  came  around  the  counter  and  gave  me 
a  push,  pushed  me  up  against  the  medicine  cabinet  and  he 
asked  me  to  open  the  safe  and  I  told  him  I  couldn’t  open  the 
safe,  that  I  didn’t  have  the  combination. 

He  said  when  he  saw  the  other  man  appear,  he  thought  that 
he  was  armed  or  at  least  that  was  his  idea  that  he  was  armed 
and  so,  of  course,  he  shot  him  then. 

Q.  Did  he  say  he  shot  him? 

A.  Yes. 

Q.  What  did  he  say  about  the  shooting,  if  anything? 

1004  A.  Well,  he  just  said  that  he  thought  the  other  man 
was  armed  and  he  was  going  to  take  care  of  himself, 

I  guess. 
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Q.  Don’t  try  to  interpret  what  he  said.  Just  tell  us  |  the 
words. 

The  Court.  Use  his  words. 

The  Witness.  Well,  he  said  he  shot  him. 

By  Mr.  Murray: 

Q.  Did  he  mention  any  other  person? 

A.  No,  sir. 

Q.  In  connection  with  going  into  the  drug  store? 

A.  No  one  but  myself - 

Q.  (Interposing.)  Did  he  mention  any  other  individual  as 
being  with  him? 

A.  No,  sir.  I 

Q.  When  he  went  to  the  drug  store? 

A.  No,  sir.  j 

Q.  Have  you  told  us  all  that  you  remember  without  being 
questioned  further  at  this  time? 

A.  Yes,  sir. 

Q.  I  will  now  ask  you  particular  questions.  Did  he 
anything  about  money  in  the  register? 

A.  He  took  some  money  out  of  the  register,  I  mean  out  i>f 
the  liquor  register  but  he  did  not  say  how  much  and  then  l|e 
went  up  front  and  he  told  Patton  to  get  the  money  from  the 
girls  out  of  the  cash  register. 

1005  Q.  Are  those  the  words  he  used? 

A.  He  may  not  have  said — to  get  the  money  out  of 
the  other  register. 

Q.  Did  he  name  Patton  in  that  part  of  his  statement? 

A.  I  am  not  positive  about  that. 

Q.  Did  he  say  that  money  was  obtained  from  that  other 
register  in  front? 

A.  Yes,  sir. 

Q.  Did  he  say  who  got  it? 

A.  He  said  the  girls  handed  it  over  but  he  did  not  say  tb 
whom.  | 

Q.  Did  he  explain  how  he  himself  got  the  money  out  of  the! 
liquor  department  register? 

A.  He  hit  the  key  number  20  with  a  gun. 

737770 — 47 - 22 
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Q.  At  any  time  on  that  occasion  did  the  defendant  Wheeler 
say  anything  in  your  hearing  about  the  shooting  of  Dr.  Bern¬ 
stein? 

A.  Yes,  he  said - 

Q.  (Interposing)  Before  you  get  to  what  he  said,  I  will  ask 
you  just  in  what  part  of  the  room  was  it  and  who  were  present? 
What  room  was  it  in? 

A.  It  was  in  the  prescription  department. 

Q.  No,  you  misunderstand.  In  what  room  did  Wheeler  make 
the  statement  about  the  crime?  What  sort  of  room  was  it  over 
in  Headquarters? 

1003  A.  It  was  a  room  where  they  turned  on  the  lights 
on  the  defendants  but  we  sat  in  the  dark. 

Q.  It  was  in  what  they  call  the  line-up  room  with  the  stage 
in  front? 

A.  Yes,  sir. 

Q.  What  part  of  that  room  was  it  that  Wheeler  was  when 
he  made  this  statement? 

A.  He  was  right  near  me  when  he  made  the  statement. 

Q.  Who  else  was  near  you  two,  if  anyone? 

A.  There  were  three  other  officers  and  the  two  girls,  Mrs. 
Stephens  and  Mrs.  Latney. 

Q.  All  right.  What  did  Wheeler  say  on  that  occasion? 

A.  He  said  that  he  came  in  and  he  asked  where  the  safe  was 
and  that  I  told  him  where  it  was  and  when  he  saw  me  reach  for 
something,  he  thought  I  was  going  to  summons  someone,  going 
to  press  a  button  and  he  came  around  the  counter  and  gave  me 
a  push,  pushed  me  up  against  the  medicine  cabinet  and  he 
asked  me  to  open  the  safe  and  I  told  him  I  couldn't  open  the 
safe,  that  I  didn’t  have  the  combination. 

He  said  when  he  saw  the  other  man  appear,  he  thought  that 
he  was  armed  or  at  least  that  was  his  idea  that  he  was  armed 
and  so,  of  course,  he  shot  him  then. 

Q.  Did  he  say  he  shot  him? 

A.  Yes. 

Q.  What  did  he  say  about  the  shooting,  if  anything? 

1004  A.  Well,  he  just  said  that  he  thought  the  other  man 
was  armed  and  he  was  going  to  take  care  of  himself, 

I  guess. 
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Q.  Don’t  try  to  interpret  what  he  said.  Just  tell  us  !the 
words. 

The  Court.  Use  his  words.  ' 

The  Witness.  Well,  he  said  he  shot  him.  j 

By  Mr.  Murray: 

i 

Q.  Did  he  mention  any  other  person? 

A.  No,  sir. 

Q.  In  connection  with  going  into  the  drug  store? 

A.  No  one  but  myself — — 

Q.  (Interposing.)  Did  he  mention  any  other  individual  as 
being  with  him? 

A.  No,  sir. 

Q.  When  he  went  to  the  drug  store? 

A.  No,  sir.  j 

Q.  Have  you  told  us  all  that  you  remember  without  being 
questioned  further  at  this  time? 

A.  Yes,  sir. 

Q.  I  will  now  ask  you  particular  questions.  Did  he  say 
anything  about  money  in  the  register? 

A.  He  took  some  money  out  of  the  register,  I  mean  out  Of 
the  liquor  register  but  he  did  not  say  how  much  and  then  he 
went  up  front  and  he  told  Patton  to  get  the  money  from  thle 
girls  out  of  the  cash  register. 

1005  Q.  Are  those  the  words  he  used? 

A.  He  may  not  have  said — to  get  the  money  out  of 
the  other  register. 

Q.  Did  he  name  Patton  in  that  part  of  his  statement? 

A.  I  am  not  positive  about  that. 

Q.  Did  he  say  that  money  was  obtained  from  that  othe 
register  in  front? 

A.  Yes,  sir. 

Q.  Did  he  say  who  got  it? 

A.  He  said  the  girls  handed  it  over  but  he  did  not  say  to 
whom. 

Q.  Did  he  explain  how  he  himself  got  the  money  out  of  the 
liquor  department  register? 

A.  He  hit  the  key  number  20  with  a  gun. 
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Q.  Do  you  remember  anything  else  that  he  said  in  that 
conversation? 

A.  No;  that  is  all  that  I  can  remember. 

***** 

1014  By  Mr.  Laughlin: 

Q.  Mr-  Witness,  when  we  recessed  at  noon  I  asked 
you  some  questions  about  various  persons  who  were  there, 
and  you  told  me,  as  I  recall  it — and  if  I  am  incorrect  you  cor¬ 
rect  me — that  the  police  officer  had  not  said  anything  to  you; 
that  is,  anything  about  Wheeler,  is  that  right? 

The  Court.  I  don’t  think  that  was  the  testimony.  The 
testimony  was  that  Wheeler  was  not  mentioned  by  name. 

Mr.  Laughlin.  Well,  Your  Honor  may  be  correct. 

The  Court.  I  may  be  in  error,  but  that  is  my  recollection. 

Mr.  Laughlin.  Suppose  maybe  I  clear  it  up  with  this 
witness. 

By  Mr.  Laughlin: 

Q.  As  I  understand,  the  name  Wheeler  was  not  mentioned 
by  name,  is  that  correct,  Mr.  Witness? 

A.  Yes. 

Q.  Was  there  anything  said  referring  to  Wheeler — 

1015  keep  your  voice  up. 

A.  I  was  only  told  to  see  if  there  was  anyone  there 
that  I  had  seen  before. 

Q.  Will  you  please  repeat  that  answer? 

A.  I  was  asked  to  see  if  there  was  anyone - 

The  Court.  Speak  into  the  microphone. 

The  Witness.  I  said  I  was  only  told  to  see  whether  there 
was  anyone  there  I  had  seen  before  in  that  line-up. 

By  Mr.  Laughlin: 

Q.  You  were  told  that  by  whom? 

A.  One  of  the  officers. 

Q.  Tell  me  which  one. 

A.  I  don’t  remember. 

Q.  By  that  time  you  had  talked  with  various  officers, 
hadn’t  you,  many  times? 
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A.  Well,  not  specially,  only  just  told  to  come  down  and  see 
who  I  could  see — if  I  saw  anyone  there  that  I  had  seen  befope, 
that  is  all. 

Q.  This  happened  on  June  5th. 

Mr.  Murray.  What  happened,  Mr.  Laughlin? 

Mr.  Laughlin.  The  incident - 

Mr.  Murray.  The  murder,  do  you  mean? 

Mr.  Laughlin.  In  other  words,  I  object  to  the  term  “mur¬ 
der”  by  the  District  Attorney,  Your  Honor,  that  is  improper, 
it  is  for  the  jury  to  say  whether  a  murder  has  been  com- 
1016  mitted  or  not. 

The  Court.  Well,  the  Government’s  contention  is 
that  it  was  committed- 

Mr.  Murray.  I  used  the  word  to  distinguish  it  from  tie 
line-up,  about  which  you  had  been  questioning  him  theretp- 
fore. 

Mr.  Laughlin.  Thank  you. 

Mr.  Williams.  Wait  a  minute,  what  is  this - 

(Mr.  Williams  and  Mr.  Laughlin  confer.) 

Mr.  Laughlin.  Mr.  Williams  just  wanted  to  inquire  whkt 
had  transpired  here.  However,  I  have  stated  my  position 


on  it. 
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Redirect  examination  by  Mr.  Murray: 

Q.  Your  full  name  is  Iola  Latney? 

A.  Iola  Latney. 

Q.  And  you  have  already  testified - 

The  Court.  Speak  into  the  microphone,  so  that  everyone 
can  hear  you. 


My  Mr.  Murray: 

jQ.  Did  you  attend  a  so-called  line-up  at  which  the  defend¬ 
ant  Patton  was  present? 

A.  Yes;  I  did. 

Q.  Was  one  of  the  persons.  Can  you  give  us  the  date  and 
the  hour  and  the  place  of  that,  please? 

A.  It  was  No.  9,  around  midnight. 

Q.  And  the  date,  the  day  of  the  week? 

A.  It  was  the  tenth. 
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Q.  The  tenth  of  June? 

A.  Yes. 

1029  Q.  Do  you  remember  the  day  of  the  week? 

A.  It  was  on  Monday,  Monday  night. 

Q.  Now,  I  believe  you  already  testified  that  you  identified 
him  in  that  line-up? 

A.  Yes. 

Q.  Now,  after  that,  did  he  make  any  statement  about  this 
shooting  then  to  you? 

A.  Yes;  he  said - 

Q.  Wait  a  minute  now  before  you  go  into  what  he  said; 
do  you  remember  who  were  present,  and  just  where  it  hap¬ 
pened  that  he  made  the  statement? 

A.  It  was  at  No.  9. 

Q.  In  what  part  of  the  precinct? 

A.  It  was  in  the  little  room  there,  I  don’t  know  which - 

Q.  You  were  in  one  room,  and  the  others  were  in  one  room 
when  you  identified  him? 

A.  Yes. 

Q.  When  he  made  the  statement  after  that,  was  it  in  that 
same  room  or  a  different  room? 

A.  No ;  it  was  in  another  room. 

Q.  Another  room,  and  who  were  present? 

A.  Sergeant  Huffman  was  one,  and  Virginia  Stephens  and 
Dr.  Nusbickel  and  another  detective,  I  don’t  know  his  name. 

Q.  What  did  the  defendant  Patton  say  on  that  occa¬ 
sion? 

1030  A.  He  said  he - 

The  Court.  Talk  loudly. 

The  Witness.  He  said  he  wanted  the  girls  to  know  that 
he  didn’t  do  the  shooting,  and  he  said  that  one  of  the  girte— 
he  heard  one  of  the  girls  say,  “Lord  have  mercy.” 

My  Mr.  Murray: 

Q.  When  he  was  holding  the  gun  on  them,  I  think  you  said? 
A.  Yes. 

Q.  What  else  did  he  say,  if  you  remember — that  you  now 
remember,  if  anything? 

A.  I  don’t  remember  anything  else. 
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Q.  All  right,  I  will  ask  you  some  particular  questions.  Did 
he  say  he  went  into  the  store  the  day  of  the  shooting,  did  he 
say  he  went  in  there? 

A.  Yes;  he  said  he  came  in. 

Q.  Did  he  mention  anybody  going  in  with  him? 

A.  No;  I  don’t  remember  him  saying  that. 

Q.  Did  he  say  anything  about  money  being  obtained  in  the 
store  by  anybody? 

A.  I  don’t  remember  what  he  said  now. 

Q.  I  will  ask  you  if  you  said  anything  to  him  during  that 
statement,  during  the  time  he  was  talking  to  you,  did  you  also 
say  something  to  him? 

A.  During  the  time  of  the  statement  at  No.  9? 

1031  Q.  That  is  right. 

A.  During  that  time - 

Q.  During  the  time  he  was  telling  you  in  that  conversation, 
in  which  he  was  saying  what  happened  on  the  day  of  the  shott¬ 
ing,  did  you  say  anything  to  Patton? 

A.  No,  I  didn’t;  I  don’t  remember  saying  anything. 

Q.  Did  he  say  anything  about  who  were  in  the  store  at  the 
time? 

Mr.  Williams.  If  you  remember. 

A.  I  don’t  remember  his  saying  anything  about  that. 

By  Mr.  Murray: 

Q.  Did  he  mention  any  individuals? 

A.  No;  he  didn’t. 

Q.  I  will  ask  you  in  particular,  did  he  mention  a  boy — fif 
you  remember;  if  you  don’t,  just  say  so. 

A.  He  might  have,  but  I  don’t  remember  his  saying  that. 

Q.  Have  you  told  us  then  all  that  you  now  remember  that 
he  said  in  that  statement? 

A.  Yes. 

Q.  I  will  ask  you  whether  you  are  able  to  say  whether  some¬ 
body  did  on  the  day  of  the  shooting  use  the  expression,  “Loild 
have  mercy”? 

A.  It  was  me,  I  said  it. 

Q.  You  did  say  that? 

A.  I  did. 
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1032  Q.  Now,  after  that  were  you  also  present  at  any  other 
line-up  in  which  the  defendant  Wheeler  was  present? 

A.  At  headquarters? 

Q.  At  headquarters.  What  was  the  day  and  hour  of  that? 

A.  This  was  June  14. 

Q.  And  what  hour  of  the  day? 

A.  It  was  sometime  between  2  and  2:30,  I  don’t  know  just 
the  hour,  I  think  it  was  between  2  and  2:30. 

Q.  I  believe  you  have  testified  about  that,  that  he  looked 
something  like  the  man,  but  you  were  not  sure,  that  is,  the  de¬ 
fendant  Wheeler? 

A.  Yes. 

Q.  Now,  after  that  line-up,  did  he  make  any  statement  in 
your  hearing  about  the  shooting? 

A.  He  said  he  was  excited,  and  he  drew  his  gun,  I  remember 
that. 

Q.  All  right,  what  else  do  you  remember  that  he  said? 

A.  That  is  about  all  that  I  remember. 

Q.  Did  he  mention — I  will  now  ask  you  a  direct  question, 
if  you  please.  Have  you  told  us  all  you  remember  without 
being  asked  particular  questions? 

A.  Just  about;  yes. 

Q.  Did  he  say  whether  he  had  gone  into  the  store  or  not? 

A.  I  don’t  remember  whether  he  said  that  or  not. 

1033  Q.  Did  he  say  anything  about  money? 

A.  He  said  he  took  some  money  out  of  the  cash  reg¬ 
ister. 

Q.  Did  he  say  anything  else  about  money  that  you  now 
remember? 

A.  He  said  he  took  it,  but  I  don’t  remember  what  else  he 
said. 

Q.  You  have  told  us  now,  then,  everything  you  now  remem¬ 
ber  of  that  conversation? 

A.  Yes;  I  have. 

Q.  I  didn’t  get  this;  will  you  tell  us  who  were  present  when 
Wheeler  said  whatever  he  did  say  on  that  occasion,  what  per¬ 
sons  were  in  the  group? 

A.  Virginia  Stephens  and  Detective  Sergeant  Hunt,  Sergeant 
Perry,  I  think,  and  Sergeant  Hunt,  were  there. 
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Q.  Were  there  any  other  persons? 

A.  And  Dr.  Nusbickel  was  there  too. 

Q.  That,  as  you  say,  was  at  Police  Headquarters? 

A.  Yes;  it  was. 

Q.  Now,  at  this  line-up,  that  was  like  a  room  or  stage  or 
platform  or  something. 

A.  Yes. 

Q.  That  conversation  with  Wheeler — I  am  sorry,  I  will  with¬ 
draw  that  question. 

The  statement  that  Wheeler  made  then  occurred  there  in 
the  same  room  or  a  different  room? 

1034  A.  The  same  room;  yes. 

Q.  In  the  same  room.  That  is  the  end  of  the  direct 
examination. 

*  #  *  *  *  | 

Re-cross-examination  by  Mr.  Latjghlin: 

Q.  Miss  Latney,  you  say  that  insofar  as  the  defendant 
Wheeler  is  concerned,  you  were  at  headquarters  on  June  14th? 
A.  Yes,  sir. 

Q.  Between  2  and  2:30,  is  that  right? 

A.  As  far  as  I  can  remember  now. 

Q.  What  day  of  the  week  was  that? 

A.  As  far  as  I  can  remember,  I  think  it  was  Friday. 

Q.  How  did  you  happen  to  be  there  on  that  day? 

A.  I  think  I  was  called  to  come  down  there. 

1035  Q.  By  whom? 

A.  One  of  the  detectives,  I  don’t  know  which  one  it 

was. 

Q.  Were  you  on  duty  at  the  drug  store? 

A.  Yes,  sir;  I  was. 

Q.  And  you  got  a  call  at  the  drug  store? 

A.  Yes. 

Q.  You  don’t  know  the  name  of  the  detective? 

A.  No. 

Q.  Now,  when  you  got  the  call,  what  were  you  told,  over 
the  phone? 

A.  I  was  told  to  be  there  at  a  certain  hour. 

Q.  You  were  told  what? 

A.  I  was  told  to  be  there  at  a  certain  hour. 
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Q.  Why  were  you  to  go  there? 

A.  To  identify  the  line-up. 

Q.  Well,  were  you  told  who  you  were  supposed  to  identify? 
A.  No;  I  was  not. 

Q.  Well,  tell  us  as  near  as  you  can  remember  which — I  will 
withdraw  that,  Mr.  Reporter. 

As  I  understand,  you  don’t  know  the  name  of  the  person  who 
called  you;  is  that  right? 

A.  That  is  right. 

Q.  Did  he  identify  himself  to  you  as  a  police  officer? 

1036  A.  He  said  who  he  was,  but  I  have  forgotten  what 
the  name  was. 

Q.  Well,  then,  tell  us  as  nearly  as  you  can  remember  what 
he  told  you  over  the  phone. 

A.  He  said  he  wanted  us  to  be  down  there  at  a  certain  hour. 
Q.  What  do  you  mean  “we”? 

A.  Well,  Virginia  and  I  were  to  go,  with  the  other  girl  who 
was  working  with  me. 

Q.  Who  else  was  in  the  store  at  that  time?* 

A.  You  mean  at  the  time  of  the  call? 

Q.  Yes. 

A.  I  guess  the  one  that  was  working,  I  could  not  tell  you 
who  was  in  there. 

Q.  Well,  who  was  the  pharmacist  at  that  time? 

A.  Dr.  Nusbickel. 

Q.  Was  he  included  in  this  telephone  call? 

A.  Yes;  he  had  to  go  down  there  too. 

Q.  You  don’t  know,  of  course,  whether  he  had  received  a 
written  summons  the  day  before,  do  you? 

A.  It  could  have  been,  I  would  not  say. 

Q.  All  right.  Now,  then,  in  that  conversation,  Mrs.  Witness, 
was  the  name  of  Wheeler  mentioned  at  all? 

A.  Not  on  the  telephone. 

Q.  Now,  then,  were  you  told  to  go  to  a  certain  part 

1037  of  Police  Headquarters? 

A.  A  certain  part,  no;  after  we  got  there  they  took  me 
to  where  I  was  to  go. 

Q.  How  did  you  know  where  you  were  supposed  to  go? 
A.  Police  Headquarters - 
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Q.  Had  you  been  there  before?* 

A.  No:  I  don’t  think  I  had. 

V  1 

Q.  Then  that  was  the  first  time  you  had  been  to  Police 
Headquarters? 

A.  I  don’t  think  I  had — I  don’t  remember  whether  I  had 
been  there  before  or  not.  ' 

Q.  Can  you  give  us  your  best  recollection? 

A.  I  may  have  been  there,  but  I  am  not  sure. 

Q.  Well,  then,  how  did  you  and  the  other  girl  go,  by  streetcar 
or  bus,  or  did  you  go  by  taxi? 

A.  I  don’t  know  whether  I  went  in  the  car - 

Q.  What  is  that? 

A.  I  think  I  went  in  the  streetcar,  if  I  am  not  mistaken. 

Q.  At  that  time  did  you  know  the  location  of  Police  Head| 
quarters? 

A.  I  want  to  think - 

Q.  Take  as  much  time  as  you  want,  make  sure - 

Mr.  Murray.  Your  Honor,  will  you  instruct  the  witness 
if  she  does  not  remember,  just  to  say  so,  I  think  it  will! 
1038  save  some  time.  ■ 

Mr.  Laughlin.  No;  I  object  to  any  suggestion  made 
by  the  prosecutor.  j 

The  Witness.  I  have  been  there  so  many  times  in  different  I 
ways  that  I  cannot  say  today  how  we  went  down  there. 

The  Court.  The  witness  has  a  right  to  say,  “I  don’t  remem¬ 
ber,”  if  she  does  not. 

By  Mr.  Laughlin: 

Q.  My  question  is,  at  that  time  did  you  know  the  location  i 
of  Police  Headquarters? 

A.  No;  I  never  knew,  I  used  to  go  with  the  girls,  that  was 
the  one  that  pointed  out  to  me  where  to  go,  unless  I  went  with 
someone  else,  because  I  didn’t  go  there - 

Q.  Is  it  your  testimony  the  other  girl  knew  where  Police 
Headquarters  was  but  you  didn’t? 

A.  That  is  right. 

Q.  Now,  then,  when  you  got  to  Police  Headqaurters — by  the 
way,  do  you  remember  the  name  of  the  streetcar  you  took?*  ! 

I  No,  I  don’t. 
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The  Court.  I  do  not  think  we  need  to  know - 

Mr.  Laughlin.  I  beg  your  pardon,  Your  Honor. 

The  Court.  I  do  not  think  we  need  to  know  what  streecar 
she  took  to  Police  Headqaurters. 

Mr.  Laughlin.  It  may  go  to  the  credibility,  Your 

1039  Honor,  that  is  the  purpose  of  it. 

The  Court.  I  know,  but  the  Court  has  discretion  about 
the  limitation  of  the  extent  of  cross-examination. 

Mr.  Laughlin.  There  is  no  question  about  that,  no  dispute 
on  that  point. 

By  Mr.  Laughlin: 

Q.  Now,  then,  you  finally  arrived  at  Police  Headquarters, 
then  where  did  you  go? 

A.  Where  did  I  go;  I  went  in  the  building. 

Q.  What  part  of  the  building  did  you  go? 

A.  I  went  in  a  large  room  with  a  screen  in  front,  what  do 
you  call  it? 

Q.  I  will  ask  you  this,  were  you  supposed  to  meet  someone 
there? 

Yes. 

Q.  Who  were  you  supposed  to  see? 

A.  I  was  supposed  to  go  to  the  lineup,  I  mean,  in  the  build¬ 
ing  where  the  lineup - 

The  Court.  Let  me  see  if  I  can  shorten  this;  who  did  you 
report  to  when  you  arrived  at  Police  Headquarters,  if  you 
remember? 

The  Witness.  The  detective,  I  don’t  remember,  I  think 
it  was  Sergeant  Hunt,  Sergeant  Perry  and  Sergeant  Huffman, 
I  think. 

By  Mr.  Laughlin: 

1040  Q.  And  you  did  report  to  them? 

A.  Yes. 

Q.  All  right.  Now,  then,  before  you  saw  Wheeler  then,  or 
whoever  you  saw  in  this  lineup,  you  talked  to  certain  police 
officers,  didn’t  you? 

A.  No;  I  went  in  and  sat  down  and  a  man  came  in  and  told 


me 


347 


Q.  What  I  want  to  know  now,  did  you  have  any  conversa¬ 
tion  with  any  police  officer  before  you  took  a  look  at  the  lineup? 
A.  No,  I  didn’t. 

Q.  Then  where  you  met  these  officers  is  in  the  same  room 
where  the  lineup  was  held,  or  did  you  go  to  another  room? 

A.  No;  I  went  in  the  room  that  I  first  stayed  in.  These  men 
were  behind  the  screen. 

Q.  Who  took  you  to  this  room? 

A.  These  men  I  told  you  before.  „  I 

Q.  The  same  ones?  | 

A.  Yes. 

Q.  Is  it  your  testimony  that  nothing  was  said  to  you? 

A.  Not  from  the  men;  no.  i 

Q.  Not  what?  i 

A.  They  didn’t  say  anything  to  me,  they  didn’t  hold  awy 
conversation  with  me. 

1041  Q.  Then  when  you  finally  got  to  the  room  there  w; 
a  lineup,  is  that  right?  j 

A.  Yes. 

Q.  Now,  from  where  you  were  sitting,  how  far  would  you 
say  that  lineup  was  from  you,  can  you  demonstrate  that  with 
some  object  in  this  courtroom? 

A.  It  was  a  little  farther  distance  than  the  door  from  where 
I  am  sitting. 

Q.  You  mean  underneath  the  clock? 

A.  Yes. 
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Q.  Beyond  that? 

A.  A  little  distance  further,  I  imagine. 

Q.  How  many  people  were  in  the  lineup? 

A.  Five.  I 

Q.  Now,  then,  in  that  lineup  were  you  able  to  identify  any-i 
one? 

A.  Well,  as  far  as  I  could  glimpse  of  him  in  the  store,  that! 
seemed  to  look  like  the  same  person. 

Q.  To  look  like  the  same  person,  who  looked  like  the  same 
person? 

A.  Wheeler  is  the  name. 
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Q.  Mrs.  Latney,  do  you  recall  about  two  weeks  ago,  about 
the  time  this  trial  started  that  I  came  to  the  drug  store  with 
Mr.  Flasphaler;  do  you  recall  that? 

A.  Yes. 

1042  Q.  And  we  saw  the  pharmacist? 

A.  Yes. 

Q.  By  the  way,  do  you  remember  his  name? 

A.  The  pharmacist? 

Q.  Yes. 

A.  Dr.  Nusbickel. 

Q.  No;  the  pharmacist  there  now. 

A.  There  is  no  pharmacist  there  now. 

Q.  Who  is  the  gentleman  that  is  in  charge  at  night  around 
about  9  or  9 : 30  at  night  at  the  present  time,  or  rather  Halloween 
night,  do  you  know  when  Halloween  night  was? 

A.  There  was  no  pharmacist  there. 

Q.  Anyway,  on  the  30th  or  31st  of  October,  last  month,  who 
was  in  the  drug  store  who  was  in  charge,  some  man,  who  was  it? 
A.  Mr.  Barr,  I  guess;  he  is  the  owner. 

Q.  Do  you  recall  this  gentleman  taking  Mr.  Flasphaler  and 
myself  to  you? 

A.  Yes,  I  do. 

Q.  And  do  you  recall  that  gentleman  saying  to  you  to  an¬ 
swer  any  questions  that  we  asked  you,  do  you  recall  that? 

A.  Yes. 

Q.  Do  you  recall  the  gentleman  standing  there? 

A.  Yes. 

1043  Q.  Do  you  recall  saying  to  Mr.  Flasphaler  and  I  at 
that  time  that  at  Police  Headquarters  you  could  not 

identify  Wheeler,  but  that  there  had  been  strong  influence  to 
induce  you  to  do  so? 

A.  Yes. 

Q.  You  recall  that? 

A.  Yes. 

Q.  All  right.  Now,  then,  tell  us  this,  after  this  lineup  is  it 
your  testimony  then  that  Wheeler  came  to  you  or  came  to  the 
pharmacist — suppose  I  put  it  this  way,  I  don’t  want  to  confuse 
you. 
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You  have  testified  here  when  Mr.  Murray  interrogated  you, 
you  testified  that  certain  statements  were  made  by  the  defend¬ 
ant  Wheeler — now,  don’t  nod,  because  the  reporter  does  pot 
get  your  nod,  you  can  answer  that  yes  or  no. 

A.  Will  you  repeat  that  question? 

Q.  You  have  testified  here  when  you  were  interrogate^  a 
while  ago  by  Mr.  Murray  that  after  you  viewed  this  lineup, 
that  the  defendant  Wheeler  made  certain  statements  to  you 
or  to  the  pharmacist,  the  pharmacist,  that  gentleman  sitting 
right  here. 

A.  Yes,  sir. 

Q.  All  right.  How  did  he  happen  to  make  those  statements, 
Mrs.  Witness? 

A.  How  did  he  make  them? 

1044  Q.  Yes. 

A.  Well,  he  said  a  few  words.  The  only  ones  I  chn 
remember  that  he  said -  j 

Q.  What  I  want  to  know,  did  someone  call  him  over  from 
the  lineup  and  ask  him  to  come  to  the  pharmacist? 

A.  Yes. 

Q.  Who  did  that? 

A.  Well,  I  don’t  know,  I  don’t  know  who  did  it. 

Q.  It  was  one  of  the  officers?  | 

A.  Yes;  that  is  right. 

Q.  And  that  officer  said  that  was  the  man,  something  like 
that,  didn’t  you  say? 

A.  Well,  he  asked  us  if  we  could  identify  him  and  we  said — 
I  said,  rather,  so  far  as  I  got  a  description  of  him  in  the  store, 
it  looked  like  him.  ! 

Q.  You  said  that  on  June  14th? 

A.  Yes.  j 

Q.  But  you  didn’t  tell  us  that  on  October  30th  or  31st,  diji 
you? 

A.  I  don’t  think  I  did. 

Mr.  Laughlin.  That  is  all. 

The  Court.  Mr.  Williams,  any  cross-examination? 

Mr.  Williams.  No. 

The  Court.  Any  redirect? 

Mr.  Murray.  Yes. 
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1045  Redirect  examination  by  Mr.  Murray  : 

\ 

Q.  Mr.  Laughlin  asked  you  a  question  about  your  con¬ 
versation  with  him  and  Mr.  Fasphaler  in  the  drug  store  on 
October  30th  or  31st.  Now,  I  am  going  to  ask  you  a  question 
about  that — do  you  know  now  what  I  am  talking  about? 

A.  Yes. 

Q.  Now,  what  did  you  say  to  him  about  identifying  Wheeler? 

A.  What  did  I  say? 

Q.  Yes,  do  you  understand  my  question?  What  did  you  say 
to  Mr.  Laughlin  and  Mr.  Fasphaler  when  they  asked  you  about 
your  identifying  Wheeler? 

A.  I  said  seeing  the  way  I  got  him  in  the  store,  it  looked  like 
the  same  person. 

Q.  Now,  you  were  asked  a  question  in  which  the  term  “strong 
influence”  was  used,  did  you  understand  that  question? 

A.  I  think  I  did. 

Q.  You  answered  that  you  did  make  such  a  statement,  using 
the  words  “strong  influence.”  Do  you  remember  that? 

A.  I  don’t  remember  saying  that. 

Q.  I  will  ask  you  the  direct  question  again. 

Did  you  say  to  Mr.  Laughlin  and  Mr.  Fasphaler  that  you 
had  not  been  able  to  identify  Wheeler  positively,  but  that 
strong  influence  had  been  brought  to  bear  upon  you  to 

1046  make  you  identify  him;  did  you  say  that  to  him  or  not? 

A.  I  don’t  remember  saying  anything  like  that. 

Q.  Did  you  understand  what  that  means? 

A.  Yes. 

Q.  Strong  influence  to  bear? 

A.  Yes;  because  I  always  said  I  never  could  identify  him  as 
well  as  I  did  the  other  defendant. 

Q.  Did  anybody  try  to  make  you  identify  him? 

A.  No. 

The  Court.  Did  anyone  urge  you  or  try  to  persuade  you  to 
identify  Wheeler? 

The  Witness.  No. 

By  Mr.  Murray: 

Q.  Did  you  ever  tell  Mr.  Laughlin  and  Mr.  Fasphaler  that 
anybody  did  do  that  to  you? 
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A.  No;  I  remember  the  same  way  as  I  told  you  before,  that 
I  could  not  get  a  good  look  at  him  like  I  did  the  other  person.! 

Q.  Now,  I  believe  you  said  “Yes”  to  his  question  that  he 
asked  you.  He  asked  you  this  question,  did  you  say  to  me  and 
Mr.  Fasphaler  that  you  could  not  identify  Wheeler  but  strong 
influence  had  been  put  upon  you  to  induce  you  to  identify  hi|m 
and  you  said  “Yes”  to  that  question? 

A.  Well,  I  don’t  remember  saying  it,  if  I  did. 

Mr.  Murray.  Your  Honor,  is  he  trying  to  impeach  h)is 
1047  own  witness? 

Mr.  Murray.  I  am  trying  to  unimpeach  your  cross- 
examination.  i 

The  Court.  That  is  not  impeaching  his  own  witness. 

Mr.  Laughlin.  Have  you  finished? 

Mr.  Murray.  Yes;  I  have  finished. 


Re-cross-examination  by  Mr.  Laughlin  : 

Q.  Now,  you  recall  Mr.  Fasphaler  and  I  were  down  at  tlie 
store — what  is  your  recollection  of  the  time  that  we  weife 
there,  Mrs.  Witness? 

A.  It  was  around  8:30. 

Q.  Yes;  and  I  mean  the  day  now. 

A.  The  day? 

Q.  Yes. 

A.  No;  I  would  not  know  the  day,  because  I  was  not  paying 
any  attention. 

Q.  Would  you  say  it  was  before  election  or  was  it  after  th^ 
election,  do  you  know  when  the  election  was? 

A.  Yes. 


Q.  Now,  was  this  before  election  or  was  it  after  election?  ' 
A.  I  don’t  know,  because  I  could  not  tell  you  what  day  it  was. 
Q.  Now,  then,  with  reference  to  the  time  of  this 
1048  trial,  this  trial  started,  was  it  in  the  midst  of  the  trial 
or  during  the  trial,  or  was  it  before  the  trial  began  or 
shortly  after  it  got  under  way? 

A.  I  don’t  remember. 

Q.  In  other  words,  you  don’t  know  just  when  that  was? 

A.  No;  because  I  didn’t  think  anything  more  about  it,  you 
came  in  there - 
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Q.  Tell  me,  this  is  November  13th.  Now,  then,  having  that 
in  mind,  this  is  November  13th,  about  how  many  days  ago  was 
it  that  Mr.  Fasphaler  and  I  were  there? 

A.  I  don’t  know  how  many  days  ago. 

Q.  All  right.  Now,  you  recall  telling  us,  don’t  you,  Mrs. 
Latney,  that  you  could  not  identify  Wheeler,  you  do  recall 
that? 

A.  Yes,  I  always  said  that  I  could  not. 

Q.  That  is  right,  and  the  pharmacist  that  was  in  charge,  the 
gentleman  right  there,  at  our  request,  is  that  right,  he  remained 
right  there,  you  recall  that? 

A.  I  remember  his  staying  there,  I  don’t  remember  your 
telling  him,  but  he  was  there. 

Q.  All  right.  Now,  then,  isn’t  it  a  fact  you  told  us  this,  and 
think  carefully,  that  you  could  not  identify  Wheeler,  but  that 
certain  officers,  certain  police,  wanted  you  to  do  it,  but  you 
said  that  you  could  not? 

A.  I  didn’t  say  anybody — nobody  made  me  identify 
1049  anybody,  I  mean,  I  always  said  the  way  I  say  it  what  I 
had  in  mind,  and  that  is  all  there  was  to  it. 

Q.  What  did  you  mean  a  while  ago  then  when  you  answered 
my  question  then  and  you  said  strong  influence  had  been 
brought  to  bear - 

The  Court.  She  didn’t  say  that,  you  asked  her  whether  she 
said  strong  influence  was  brought  to  bear  and  she  said  “Yes.” 
Now,  judging  from  the  witness’  educational  level,  I  doubt  very 
much  whether  she  would  use  that  terminology. 

Mr.  Laughlin.  Well,  I  must  object  to  Your  Honor’s  state¬ 
ment  on  her  education,  because  I  think  that  under  the  state 
of  the  record  that  is  unwarranted,  Your  Honor.  I  want  to 
preserve  that  point. 

By  Mr.  Laughlin: 

Q.  Now,  then,  you  deny  that  anything  was  said  to  you — 
you  deny  that  anything  was  said  then  that  night  that  certain 
persons — let  me  finish  please — wanted  you  to  identify  Wheeler 
but  you  said  you  could  not? 

A.  Yes. 

Q.  All  right,  that  is  all. 
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Further  redirect  examination  by  Mr.  Murray: 

Q.  Just  a  moment,  did  you  understand  that  last  question? 

A.  What  is  that? 

Q.  That  you  said  yes  to. 

1050  A.  He  said  certain  persons  wanted  me  to  identify 
Wheeler,  that  is  what  I  said. 

Q.  What  did  you  understand  him  to  mean  when  you  an¬ 
swered  that  question  and  your  answer  was  yes? 

A.  Well,  I  was  asked  to  identify,  to  describe  the  best  I  could; 
and  that  is  what  I  did  say,  and  that  is  all  I  can  say  about  thlat. 

Q.  What  did  you  mean  when  you  said  you  were  askedl  to 
identify  him? 

A.  Well,  I  was  asked  to  identify  Patton,  but  I  never  coiiild 
give  a  full  description  of  him  as  I  did  Patton. 

Q.  All  right,  did  anybody  ever  try  to  persuade  you  that 
Wheeler  was  the  man  ? 

A.  No. 

Q.  All  right.  , 

A.  Nobody  ever  tried  to  do  that.  I 

Mr.  Murray.  All  right. 

Further  re-cross-examination  by  Mr.  Laughlin: 

Q.  Didn’t  you  say  a  minute  ago  that  you  could  not  identity 
Wheeler,  and  you  told  us  at  the  time,  that  is,  Mr.  Fasphaler 
and  I,  that  you  could  not  identify  Wheeler,  you  told  us  that, 
didn’t  you? 

A.  Yes. 

Q.  That  is  right,  didn’t  you  tell  us  also  that  certain 

1051  persons  had  suggested  to  you  or  had  asked  you  to  iden¬ 
tify  Wheeler,’  but  you  said  you  could  not,  you  told  us 

that,  didn’t  you? 

A.  Well,  they  asked  me  in  a  way,  just  like  they  asked  me  t|o 
describe  Patton. 

Mr.  Williams.  I  suggest  that  she  make  the  answer  respon¬ 
sive,  I  mean,  she  is  continually  talking  about  Patton,  Patton 
had  nothing  to  do  with  the  question. 

The  Court.  Answer  the  question,  listen  to  the  question  very 
carefully,  and  don’t  say  anything  except  to  answer  the  direct 
question  that  you  are  asked. 

737770 — 47 - 23 
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Mr.  Laughlin.  Your  Honor,  may  I  have  the  reporter  please 
repeat  the  last  question  and  answer? 

The  Court.  Yes,  indeed. 

(The  last  question  and  answer  was  read.) 

Mr.  Laughlin.  That  is  all. 

Mr.  Murray.  You  may  step  down. 

(Witness  excused.) 

Mr.  Murray.  I  will  call  Mrs.  Stephens. 

Thereupon  Virginia  Stephens  was  recalled  as  a  witness  for 
and  on  behalf  of  the  United  States  and,  having  been  previously 
duly  sworn,  was  examined  and  testified  further  as  follows: 

Redirect  examination  by  Mr.  Murray: 

1052  Q.  You  have  already  testified  earlier  in  the  case,  your 
name  is  Virginia  Stephens? 

A.  That  is  right. 

Q.  You  are  one  of  the  clerks  back  of  the  soda  fountain  on 
the  day  of  the  shooting? 

A.  Yes,  sir. 

Q.  Did  you  get  a  call  to  go  to  No.  9  Precinct? 

A.  Yes,  I  did. 

Q.  To  look  at  a  lineup  out  there? 

A.  Yes,  to  look  at  a  lineup. 

Q.  I  believed  you  testified  that  on  that  occasion  you  identi¬ 
fied  the  defendant  Patton? 

A.  That  is  right. 

Q.  At  the  lineup  did  Patton  make  certain  statements  about 
the  shooting? 

A.  Yes,  he  did. 

Q.  And  who  were  there  when  he  made  them? 

A.  Dr.  Nusbickel  and  myself  and  Mrs.  Latney  and  some  of¬ 
ficer,  I  don't  know  the  officer’s  name. 

Q.  Now,  will  you  tell  His  Honor  and  the  members  of  the 
jury  exactly  what  Patton  said  on  that  occasion? 

A.  Well,  he  said  that  he  took  part  in  the  holdup,  but  he  was 
the  not  one  that  did  the  shooting.  He  said  he  went  inside 

1053  and  sat  down  on  a  stool  and  ordered  a  hot  dog  and  he  said 
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that  one  of  the  girls  then  asked  him — she  said,  “Lord  h^,ve 
mercy”.  I 

Q.  All  right.  What  else,  if  you  remember  anything  elset 
A.  I  don’t  remember  anything  else  he  said. 

Q.  What? 

A.  I  don’t  remember  anything  else  he  said  that  time. 

Q.  Did  he  say  what  happened  after  the  hot  dog  was  ordered, 
and  somebody  said  “Lord  have  mercy”,  did  he  say  what  went 
on  from  then  on? 

A.  Yes,  he  told  about  this  man  going  back  in  the  back  pajrt 
of  the  store  and  getting  money  out  of  the  register  and  he  sa^d 
he  ordered  him  to  get  the  money  out  of  the  register  but  inste4d 
he  asked  Iola  to  hand  over  the  money  and  he  said  Iola  handed 
over  the  money  but  he  didn’t  take  it.  1 

Q.  Did  he  say  who  took  it?  | 

A.  He  said  the  other  fellow  took  it.  i 

Q.  Did  he  mention  the  other  fellow  by  name?  j 

A.  He  called  him  Wheeler.  j 

Q.  All  right,  what  else  did  Patton  say  at  the  time? 

A.  Then  he  said  they  went  on  out  in  the  street  and  got  a 
cab  and  he  told  the  cab  to  take  them  to  13th  and  Riggs  Street. 
When  they  got  there  they  got  out  and  went  in  the  alley,  anci 
Wheeler  gave  him  twelve  dollars  of  the  money. 

Q.  Now,  did  Patton  say  anything  about  the  persons! 
1054  that  were  in  the  store  at  that  time?  j 

A.  Yes,  he  said  Mrs.  Latney  and  myself  and  there! 
was  a  little  boy  in  the  store.  1 

Q.  Did  he  say  what  the  boy  was  doing?  1 

A.  Yes,  he  said  the  little  boy  was  trying  to  get  out,  he  had1 
to  go  back  to  school,  but  he  told  him  to  sit  down  and  everything 
would  be  all  right.  j 

Q.  Now,  do  you  remember  whether  you  or  Mrs.  Latney  said  j 
anything  to  Patton  during  that  conversation?  i 

A.  No,  I  didn’t. 

Q.  Do  you  remember  any  conversation,  that  is,  on  your  part, 
either  you  or  anybody  else  besides  Patton,  regarding  the  hand-  | 
ing  of  money  from  the  soda  fountain  register? 

A.  That  morning? 
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Q.  Yes. 

A.  We  said  we  gave  him  the  money  because  he  was  the  one 
that  asked  for  it,  we  said  he  was  not  the  one  that  took  the 
money. 

Q.  Did  you  tell  Patton  that? 

A.  Well,  we  made  the  remark  in  his  hearing. 

Q.  You  made  that  remark  in  his  hearing? 

A.  Yes. 

Q.  Who  was  it  that  made  that  remark? 

A.  Well,  I  guess  it  was  Iola,  because  he  asked'Iola  to  hand 
over  the  money. 

1055  Q.  Now,  do  you  recall  whether  the  account  he  gave 
of  what  happened  was  true  as  you  knew  it,  or  did  he  tell 

what  happened  as  you  knew  what  happened? 

A.  Yes. 

Q.  For  instance,  do  you  recall  the  expression  “Lord  have 
mercy”  being  used  by  somebody? 

A.  Yes;  Iola  was  standing  there. 

Q.  At  a  later  time  did  you  attend  a  line-up  at  which  the 
other  defendant,  Wheeler,' -  was  one  of  the  persons  lined  up? 

A.  Yes;  I  did. 

Q.  Can  you  give  us  the  place  of  that? 

A.  Police  Headquarters. 

Q.  And  the  date? 

A.  June  14th,  about  2:30. 

Q.  The  hour  of  the  day — I  am  sorry,  the  day  of  the  week? 
A.  The  14th. 

Q.  What  day  of  the  week  was  it? 

A.  On  a  Friday. 

Q.  I  believe  you  have  said  that  you  did  not  identify  Wheeler 
in  that  line-up? 

A.  That  is  right. 

Q.  After  the  line-up  did  Wheeler  make  any  statement  in 
your  hearing  about  the  shooting? 

A.  Yes,  he  did. 

1056  Q.  Where  did  he  make  that  statement? 

A.  It  was  at  the  line-up. 

Q.  Was  it  in  the  same  room  or  a  different  room  from  where 
the  line-up  was? 
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A.  He  was  in  the  line-up,  right  behind  the  screen,  after  that 
he  came  down  where  we  were. 

Q.  Was  it  there - 

A.  Yes. 

Q.  That  he  made  this  statement? 

A.  Yes,  sir. 

Q.  Who  were  present  at  that  particular  conversation? 

A.  Dr.  Nusbickel,  Mrs.  Latney,  myself  and  the  officers. 

Q.  What  did  Wheeler  say  then? 

A.  He  told  about  coming  into  the  store  and  he  said  he  noticed 
a  few  customers  in  the  store  and  he  asked  Patton  if  he  could 
take  care  of  the  people  in  the  front  and  he  would  go  back.  He 
did  go  back  where  Dr.  Nusbickel  was,  and  Nusbickel,  he  asked 
where  the  safe  was,  and  Dr.  Nusbickel  told  him  it  was  in  the  • 
back,  and  when  he  went  back  there  Dr.  Nusbickel  put  his  rightj 
hand  up  on  the  wall  and  when  he  put  his  hand  up  on  the  wall 
he  thought  he  was  trying  to  give  a  signal  to  somebody  else  and 
it  was  right  then  when  he  saw  Dr.  Bernstein  coming  up,  and  he 
became  excited  and  he  remembered  raising  his  gun,  but  he 
didn’t  remember  shooting. 

Q.  Then  what  happened,  did  he  say? 

1057  A.  Yes;  he  came  to  the  cash  register  and  he  took  his 
gun  and  hit  the  key  and  the  drawer  came  open  and  he 
got  $35  in  bills,  I  think  he  said  $35  in  bills  and  $2  in  nickels, 
and  he  said  that  he  didn’t  have  anything  to  do  with  the  money 
out  of  the  front  cash  register,  that  Patton  had  that  money,  so 
he  told  about  going  out  and  catching  a  cab  and  where  they  went. 

Q.  What  did  he  say  about  going  out  and  catching  a  cab? 

A.  He  said  he  caught  a  cab  and  told  the  cab  to  take  them 
to  13th  and  Riggs  Street,  and  then  they  got  out  of  the  cab  there  | 
and  then  they  went  up  the  alley  and  he  said  that  they  separated  | 
there,  and  he  said  that  he  didn’t  know  that  the  man  was  dead, 

I  think  he  said  until  the  day  after  when  he  said  he  got  a  call  ! 
from  Patton,  that  they  had  a  conversation  on  the  telephone. 

Q.  Now,  did  he  say  anything  about  the  amount  of  money  j 
that  he  obtained? 

A.  He  only  said  he  got  $35  in  bills  and  $2  in  nickels. 
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Q.  I  mean,  did  he  say  anything  about  what  Patton  had  in 
the  way  of  money  after  they  met  each  other  in  the  house? 

A.  If  he  did  I  don’t  remember. 

Q.  Now,  did  you  hear  this  little  boy  say  what  Patton  said, 
that  he  wanted  to  go  to  school? 

Yes;  I  did. 

1058  Q.  And  Patton  told  him  that  he  would  be  all  right; 
just  to  stay  there? 

A.  Yes. 

Q.  Did  you  hear  Patton  order  a  hot  dog? 

A.  No,  I  didn’t. 

Q.  Did  Patton  in  his  statement  say  whether  he  had  a 
weapon? 

A.  Yes;  he  said  he  had  a  gun,  but  it  was  not  loaded. 

Q.  Did  he  say  what  kind  it  was? 

A.  He  said  he  had  a  .25  automatic. 

Q.  Did  Wheeler  say  whether  he  had  a  weapon? 

A.  Yes,  he  did. 

Q.  What  did  he  say  he  had? 

A.  Well,  it  was  a  .38;  I  forget  what  kind  of  a  gun  he  said 
it  was. 

*  *  *  *  * 

1073  Mr.  Murray.  Howard  Wright. 

Thereupon  Howard  L.  Wright  was  recalled  as  a  witness 
for  and  on  behalf  of  the  United  States  and,  having  been 
previously  duly  sworn,  was  examined  and  testified  as  fol¬ 
lows: 

1074  Mr.  Murray.  Your  Honor,  this  witness  has  been  on 
before.  I  am  recalling  him  for  just  one  item. 

The  Court.  Yes;  I  remember. 

Redirect  examination  by  Mr.  Murray: 

Q.  Your  name  is  Howard  L.  Wright,  is  it? 

A.  Yes. 

•  Q.  You  are  the  one  who  lived  at  1334  Corcoran  Street  when 
Patton  did? 

A.  Yes. 
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Q.  Were  you  there  when  the  police  officers  came  and  got 
clothing  from  that  house? 

A.  Yes. 

Q.  Did  you  see  this  Government’s  Exhibit  No.  13  takep  by 
the  officers? 

A.  Yes. 

Q.  Did  you  see  Government’s  Exhibit  No.  12  taken  by  the 
officers? 

A.  Yes. 


Q.  Where  were  those  articles  of  clothing  when  the  officers 
took  them,  if  you  know? 

A.  On  the  floor  of  the  wardrobe. 

Mr.  Murray.  That  is  all. 

The  Court.  Mr.  Williams,  do  you  have  any  cross-examiha- 
tion? 

1075  Mr.  Williams.  Yes,  Your  Honor. 

Re-cross-examination  by  Mr.  Williams:  i 

Q.  Whose  trousers  are  these?  j 

A.  Patton’s.  S 

Q.  They  aren’t  yours? 


A.  No. 


Q.  Whose  trousers  do  you  have  on? 

A.  Patton’s. '  j 

Q.  And  it  is  your  statement  that  you  didn’t  have  this  jacket 
on  on  the  5th  of  June? 

A.  No.  j 

Mr.  Murray.  Just  a  moment.  I  object  to  that.  j 

The  Court.  I  didn’t  get  the  question.  What  is  it? 

Mr.  Williams.  I  asked  him  if  it  is  his  statement  he  didn  t 
have  this  jacket  on  on  the  5th  of  June. 

Mr.  Murray.  He  asked  him  about  that  previously. 

The  Witness.  No. 

By  Mr.  Williams: 

Q.  You  stated  the  other  day  that  you  took  these  trousers  to 
the  cleaner’s,  isn’t  that  correct? 

A.  Yes. 
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Q.  What  time  did  you  take  them  there? 

The  Court.  We  have  been  over  that. 

Mr.  Williams.  If  he  took  them  to  the  cleaner’s  and 

1076  got  them  when  he  said  he  did,  if  my  memory  serves  me 
correctly,  they  wouldn’t  have  been  there.  May  we  go 

into  that? 

The  Court.  Yes;  you  may  ask  the  question. 

By  Mr.  Williams: 

*  Q.  You  took  them  to  the  cleaner’s  on  what  day? 

A.  On  Monday. 

Q.  Monday  the  what,  what  date? 

A.  I  don’t  know  the  date. 

Q.  Was  it  the  first  Monday  in  June  or  was  it  the  last  Monday 
in  May? 

A.  No;  I  don’t  know  whether  it  was  the  first  Monday  in 
June  or  the  last  in  May. 

Q.  Where  were  you  when  the  officers  came  in?  You  say  you 
saw  them  get  these  clothes  out  of  the  wardrobe.  Where  were 
you? 

A.  In  the  room. 

Q.  What  day  was  that? 

A.  The  day  after  the  arrest. 

Q.  What  day  were  you  arrested? 

A.  On  a  Saturday,  Sunday  morning. 

Q.  What  date  was  that? 

A.  I  don’t  know  the  date. 

Q.  Was  it  after  the  5th  of  June? 

A.  After  the  5th ;  yes. 

Q.  Would  you  say  it  was  on  the  9th ;  Sunday  would  be 

1077  the  9th,  wouldn’t  it? 

A.  Yes. 

Q.  And  you  were  arrested  on  the  9th;  is  that  correct? 

A.  Yes. 

Q.  And  it  is  your  testimony  that  the  officers  got  this  clothing 
the  day  after  the  arrest? 

A.  After  I  returned. 

Q.  That  would  be  the  10th? 

A.  The  10th  or  11th,  I  don’t  remember. 

Mr.  Williams.  That  is  all. 
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Re-cross-examination  by  Mr.  Laughlin  : 


Q.  Mr.  Wright,  when  you  testified  here  two  weeks  ago  yo 
had  a  mustache? 

A.  Yes. 

Q.  You  have  shaved  it  off  since  then? 

A.  Yes. 


u 
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Q.  On  June  5, 1946,  did  you  have  a  mustache? 

A.  I  can't  recall.  I  shave  it  often. 

Q.  Also,  what  is  your  weight? 

A.  About  148. 

Q.  How  tall  are  you? 

A.  I  don’t  know  my  height. 

Q.  Would  you  say  you  are  about  5  feet  10  or  5  feet  11? 

A.  I  couldn’t  say. 

1078  The  Court.  Mr.  Laughlin,  may  I  call  your  attention 
to  the  fact  that  the  witness  is  not  testifying  against} 
your  client. 

Mr.  Laughlin.  I  realize  that  but  if  Your  Honor  saw  what  is 
before  me  you  would  see  the  importance  of  these  questions.j 
The  Court.  Very  well.  I  have  no  desire  to  see  anything  but 
what  is  offered  in  court. 

Mr.  Laughlin.  That  is  true.  May  the  witness  step  down 
here  a  minute? 

The  Court.  Yes. 

Mr.  Laughlin.  Will  you  stand  beside  me,  Mr.  Witness?  j 
(The  witness  stepped  down  from  the  witness  stand.) 

Mr.  Laughlin.  You  may  get  back. 

By  Mr.  Laughlin: 

Q.  Wouldn’t  you  say,  Mr.  Witness,  that  you  are  about  5  feet 
10  or  5  feet  11? 

A.  I  still  couldn’t  say. 

Q.  And  your  weight? 

A.  About  148. 

Q.  And  you  consider  you  are  a  slender  build? 

A.  Yes. 

Q.  And  you  consider  yourself  a  brown  skinned  colored  man? 
A.  Yes. 
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Mr.  Laughlin.  That  is  all. 

Mr.  Murray.  That  is  all. 

1079  Mr.  Williams.  I  have  another  question,  Your  Honor. 

Further  re-cross  examination  by  Mr.  Williams: 
Q.  Do  you  remember  baking  a  cake  on  the  5th  of  June? 

A.  Yes. 

Q.  Do  you  recall  whether  or  not  you  took  these  trousers  to 
the  cleaners  after  you  baked  the  cake  or  before  you  baked  the 
cake? 

A.  Before. 

Q.  Do  you  recall  getting  the  trousers  from  the  cleaners  after 
you  baked  the  cake? 

A.  Not  afterward. 

Q.  Did  you  get  a  ticket  for  the  trousers  when  you  took  them 
to  the  cleaners? 

A.  Yes. 

Q.  What  did  you  do  with  the  ticket? 

A.  I  carried  it. 

Q.  Do  you  recall  going  back  to  the  cleaners  at  any  time  to 
relieve  yourself  of  that  ticket? 

A.  No,  I  can’t. 

Q.  Could  you  get  the  trousers  without  the  ticket? 

A.  No. 

Q.  I  beg  pardon? 

A.  No. 

Q.  And  it  is  your  testimony  that  you  didn’t  use  the 

1080  ticket? 

A.  Not  of  my  knowing. 

Q.  When  you  say  not  to  your  knowing,  you  mean  you  might 
have  gotten  the  trousers  and  not  recall  it  at  this  time;  is  that 
correct? 

A.  Yes. 

Q.  So,  therefore,  from  what  you  state  after  June  5  you  could 
have  worn  these  trousers  yourself? 

A.  I  can’t  wear  his  trousers. 

Q.  You  can’t  wear  any  trousers? 

A.  I  can’t  wear  his  trousers. 
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Q.  You  have  his  trousers  on  now,  don’t  you? 

A.  They  have  been  cut  down. 

Q.  With  his  permission? 

The  Court.  No. 

Mr.  Williams.  I  am  sorry,  Your  Honor. 

By  Mr.  Williams: 

Q.  When  you  say  they  have  been  cut  down,  you  mean  they 
are  too  long? 

A.  Long;  yes. 

Q.  Couldn’t  you  roll  these  up? 

A.  Yes;  I  could  have,  but  I  didn’t. 

Q.  You  didn’t.  Your  solemn  testimony  now  under  oath  is 
you  don’t  recall  whether  you  got  them  out  of  the  cleaners  after 
you  baked  the  cake  or  not ;  is  that  correct?  ' I 

1081  A.  More  than  likely  I  got  them  before. 

Q.  And  you  would  say  you  got  them  around  3:30 
that  afternoon?  [ 

A.  No;  I  didn’t  get  them  then. 

Q.  I  beg  pardon?  j 

A.  Not  that  day.  I  didn’t  get  them  on  Wednesday.  ! 

Q.  Might  it  have  been  Tuesday?  j 

A.  It  might  have  been  Tuesday.  I  can’t  recall  whether  I 
gave  him  the  money  to  get  them  or  whether  I  got  them  on 
Tuesday.  I  can’t  recall.  1 

Q.  Who  cleans  the  room  up?  1 

A.  I  do  the  cleaning. 

Q.  When  was  the  last  time  you  cleaned  the  closet  before 
that  Monday,  June  10? 

A.  I  generally  clean  it  practically  every  week ;  every  Monw 
day.  l 

Q.  On  that  Monday,  June  10.  what  were  you  doing  in  th^ 
house  at  the  time  the  officers  came  there? 

A.  Just  sitting  down  listening  to  the  radio. 

Q.  Did  you  let  the  officers  in? 

A.  Yes. 

Q.  Did  you  give  them  permission  to  search  around? 

A.  Yes;  they  looked  around. 
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Q.  I  beg  pardon? 

A.  They  looked  around. 

1082  Q.  Had  you  seen  these  trousers  before  they  came  in? 
A.  No. 

***** 

1084  By  Mr.  Williams: 

Q.  Where  do  you  live  now,  by  the  way? 

A.  1430  V  Street,  Apartment  1. 

Q.  How  long  have  you  lived  there,  Mr.  Wright? 

A.  About  three  months. 

Q.  Where  did  you  live  before  that  time? 

1085  A.  1334  Corcoran,  Northwest. 

Q.  It  is  now  your  testimony  that  you  have  only  lived 
at  the  two  places  since  this  case  began? 

A.  Yes,  sir. 

Q.  You  have  been  living  at  1430  V  Street  for  three  months; 
is  that  correct? 

A.  Yes. 

Q.  Has  any  officer  or  anyone  else  threatened  you  or  at¬ 
tempted  to  coerce  you  into  testifying  to  certain  matters  in 
this  case? 

A.  No. 

Q.  Do  you  have  any  fear  of  the  officers  or  anyone  else  as 
to  what  you  would  testify  to? 

A.  No. 

Mr.  Williams.  That  is  all. 

Mr.  Laughlin.  May  I  ask  just  one  more  question? 

Further  re-cross-examination  by  Mr.  Laughlin: 

Q.  Mr.  Witness,  have  you  ever  lived  on  V  Street  in  the  last 
few  months? 

The  Court.  He  just  said  he  lived  at  1430  V  Street. 

The  Witness.  V  Street,  during  the  last  three  months. 

By  Mr.  Laughlin  : 

Q.  Are  you  still  afraid  you  may  be  arrested  in  this 
case? 

1086  Mr.  Murray.  I  object  to  that. 

The  Court.  I  am  going  to  exclude  that  question. 
You  said  is  he  still  afraid.  He  has  never  said  that. 
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By  Mr.  Laughlin  : 

Q.  Are  you  afraid  you  will  be  arrested  in  this  case? 

A.  I  can’t  recall.  I  can’t  say. 

The  Court.  You  may  step  down. 

Mr.  Williams.  If  Your  Honor  please,  Mr.  Laughlin  cjame 
and  asked  a  question  which  now  makes  it  my  duty  to  protect 
my  client’s  interest.  j 

The  Court.  I  don’t  understand  that  your  interests  are 
diverse. 

Mr.  Williams.  Your  Honor - 

The  Court.  All  right,  I  will  let  you  ask  the  question,  j 

i 

Further  re-cross-examination  by  Mr.  Williams: 

Q.  You  stated  that  you  don’t  know  whether  you  are  afraid 
of  being  arrested  in  this  case. 

A.  No,  I  don’t. 

Q.  If  I  told  you  that  you  could  not  be  arrested  in  this  case, 
that  no  one  could  bother  you  about  this  particular  offense, 
would  your  answers  be  any  different? 

A.  Still  be  the  same. 

Mr.  Williams.  Still  be  the  same.  Thank  you. 

The  Court.  Any  redirect?  | 

I 

*  *  *  *  «  | 

1087  Walter  B.  Vogelsang  was  recalled  as  a  witness  for 
and  on  behalf  of  the  United  States  and,  having  bepn 
previously  duly  sworn,  was  examined  and  testified  as  follows: 

Redirect  examination  by  Mr.  Murray: 

Q.  Mr.  Vogelsang,  your  full  name  is  Walter  B.  Vogelsang^ 

A.  That  is  correct. 

Q.  You  are  attached  to  the  Police  Department.  How  long 
have  you  been  a  member? 

A.  About  15  years. 

Q.  What  are  your  duties  at  this  time? 

A.  I  am  assigned  to  the  Detective  Sergeant,  Homicide 
Squad. 

Q.  Do  you  type  statements? 

A.  At  times  I  do,  Mr.  Murray,  but  .1  am  not  regularly 
assigned  to  that  now.  I  was  at  one  time. 
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Q.  Did  you  type  the  statement  which  I  now  show  you, 
Government  Exhibit  17? 

A.  Yes,  sir;  I  did. 

1088  Q.  That  is  the  statement  of  what  person? 

A.  Jesse  James  Patton. 

Q.  Will  you  tell  His  Honor  and  the  members  of  the  jury 
the  circumstances  of  the  writing  of  that  statement? 

A.  About  8  p.  m.  on  Monday,  June  10,  I  was  called  to  the 
office  of  the  Automobile  Squad  by  Detective  Sergeant  Perry 
who  told  me  that  he  had  a  written  statement  for  me  to  take. 

The  Court.  May  I  inquire,  Mr.  Murray,  whether  that 
wouldn’t  be  rebuttal  testimony?  On  the  present  state  of  the 
record,  is  that  necessary? 

Mr.  Murray.  It  probably  is  not,  Your  Honor. 

The  Court.  I  am  not  going  to  exclude  it.  You  have  to  try 

your  own  case  in  your  own  way  but  I  was  wondering - 

Mr.  Murray  (interposing).  You  are  right  about  that,  sir. 
I  will  withdraw  this  witness.  If  Your  Honor  will  pardon  me 
a  moment,  I  may  be  able  to  rest. 

The  Court.  Because  I  have  already  admitted  the  statement. 
That  is  what  I  had  in  mind,  Mr.  Murray. 

Mr.  Murray.  Yes. 

The  Court.  So  that  it  is  not  necessary  to  identify  it  any 
further. 

Mr.  Murray.  Yes;  I  will  withdraw  this  witness,  if  I  may. 
Mr.  Williams.  Your  Honor,  I  am  going  to  object  to 

1089  him  withdrawing  at  this  point  without  my  opportunity 
to  cross-examine  him  since  he  has  made  certain  state¬ 
ments  about  this  statement  now. 

The  Court.  No;  I  will  permit  him  to  be  withdrawn. 

Mr.  Williams.  Of  course,  I  will  have  an  exception,  Your 
Honor,  and  you  are  going  to  strike,  of  course,  his  answers  and 
everything? 

The  Court.  No.  , 

Mr.  Williams.  Then  may  I  approach  the  bench?  I  think 
I  should  have  an  opportunity  to  express  this. 

The  Court.  Surely. 
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(Thereupon,  counsel  approached  the  bench  and  the  follow¬ 
ing  proceedings  were  had  out  of  the  hearing  of  the  jury:) 

The  Court.  I  do  not  strike  anything  out  physically.  That 
is  why  I  am  not  going  to  have  anything  stricken  physically 
from  the  record. 

Mr.  Williams.  My  point  is  this,  that  as  the  record  now 
stands  he  has  testified  that  he  took  this  statement  from  Patton. 

Mr.  Murray.  No;  he  has  not. 

Mr.  Williams.  Read  the  last  remark. 

(The  record  was  read  by  the  reporter.) 

Mr.  Williams.  He  asked,  “Did  you  take  a  statement  of 
Jesse  James  Patton.”  j 

1090  The  Court.  Is  that  testimony  withdrawn? 

Mr.  Murray.  Yes;  I  am  perfectly  willing  to  with¬ 
draw  it.  j 

The  Court.  The  testimony  is  withdrawn. 

Mr.  Williams.  I  object  to  that  testimony  being  withdrawn 
without  an  opportunity  for  my  cross-examination  because;  in 
effect,  what  he  is  doing  is  putting  on  a  witness  and  creating  a 
certain  impression,  over-emphasizing  the  confession  which  is 
already  put  in  without  giving  me  an  opportunity  to  have  an 
equal  chance  to  counteract  it. 

The  Court.  Mr.  Williams,  I  assume  that  you  will  have  testi¬ 
mony  to  offer  in  reference  to  the  manner  in  which  the  state¬ 
ment  was  obtained.  I  draw  that  assumption  from  what  went 
on  in  the  preliminary  hearing  outside  of  the  hearing  of  tjhe 
jury  and  that  then  Mr.  Murray  will  put  this  officer  on  the  stafid 
in  rebuttal  and  you  will  then  have  full  opportunity  for  cross- 
examination. 

Mr.  Laughlin.  Here  is  my  suggestion,  Your  Honor:  That 
unless  Mr.  Murray  recalls  this  witness  then  at  that  time  it 
should  be  stricken  but  if  he  recalls,  of  course,  in  my  own  per¬ 
sonal  view  I  see  no  point  in  striking  but  if  he  is  not  recalled  I 
think  what  he  has  said  should  be  stricken. 

The  Court.  That  is  what  I  said.  It  is  withdrawn  but  jl 
won’t  strike  it  physically.  The  testimony  will  be  withdraw^. 
What  do  you  mean  by  striking? 
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Mr.  Laughlin.  Of  course,  you  can’t  really  strike.  It 
1091  has  to  stay  in  for  the  purpose  of  review. 

The  Court.  The  testimony  will  not  be  stricken  from 
the  record  but  I  will  say  this,  Mr.  Williams,  in  order  to  protect 
your  rights  that  if  Mr.  Murray  finds  that  it  is  not  necessary 
to  call  Mr.  Vogelsang,  so  as  to  give  you  an  opportunity  to 
cross-examine  I  will  let  him  be  recalled  for  cross-examination  at 
a  later  date  so  that  you  will  have  the  opportunity  to  cross- 
examine  him. 

Mr.  Williams.  Assuming  my  client  does  not  take  the  stand, 
I  will  still  have  the  opportunity  to  cross-examine? 

The  Court.  You  will  but,  in  the  interest  of  saving  time,  if 
he  takes  the  stand,  if  Mr.  Vogelsang  takes  the  stand  I  think 
you  should  cross-examine  him  then  instead  of  now.  If"  he 
doesn’t  take  the  stand,  I  will  give  you  opportunity  to  cross- 
examine. 

*  •  *  * .  * 

1093  Mr.  Murray.  I  want  to  say  this,  for  the  benefit  of 
counsel  and  of  the  Court,  that  I  expect  as  soon  as  we 

meet  tomorrow  to  rest  the  Government’s  case. 

Mr.  Laughlin.  I  was  going  to  ask  that  question. 

Mr.  Murray.  There  may  be  a  change - 

The  Court.  You  don’t  want  to  rest  now? 

Mr.  Murray.  I  would  rather  not  as  long  as  it  is  time  to 
adjourn., 

Mr.  Williams.  In  view  of  that,  I  want  to  move  that  we 
have  an  opportunity,  as  well  as  the  jury,  to  visit  the  scene  of 
this  affair,  Your  Honor,  because  it  is  not  clear  in  my  mind  as 
to  the  physical  set-up. 

The  Court.  You  have  the  opportunity  to  visit  the  place. 

Mr.  Williams.  I  want  the  jury  to  visit  it.  My  opinion 
doesn’t  mean  very  much. 

Mr.  Murray.  Why  don’t  you  put  Mr.  Laughlin  oh  the  stand? 
He  has  been  up  there. 

The  Court.  I  don’t  know  whether  Mr.  Laughlin  would  join 
in  the  motion  so  I  won’t  pass  on  it  now.  Unless  both 

1094  counsel  join  in  the  motion  I  certainly  would  deny  it. 

Mr.  Laughlin.  My  view  is  those  motions  should  be 
in  writing. 
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The  Court.  No ;  I  do  not  think  that.  I  do  think  oral  mo¬ 
tions  are  proper.  They  go  in  the  transcript  of  the  hearing  but 
suppose  both  defense  counsel  think  the  matter  over. 

Mr.  Laughun.  Yes. 

The  Court.  Because,  unless  both  counsel  join  in  the  motion, 
I  certainly  will  deny  it.  I  won’t  grant  such  a  motion  unless 
both  defense  counsel  join  in. 

Mr.  Williams.  Bearing  in  mind,  Your  Honor,  that  our  Orig¬ 
inal  motion  for  a  severance  is  based  on  just  such  an  expected 
event. 

I 

The  Court.  I  don’t  see  personally  what  is  to  be  gained  by 
having  the  jury  inspect  the  drug  store. 

Mr.  Williams.  Maybe  Your  Honor  is  not  viewing  it  from 
my  angle. 

The  Court.  You  do  not  have  to  answer  this  question  if  you 
do  not  want  to  but  may  I  ask  what  you  expect  to  gain?  1 

Mr.  Williams.  I  expect  to  gain  confirmation  of  certain  tes¬ 
timony  I  was  trying  to  bring  out. 

The  Court.  You  were  trying  to  bring  out  there  was  qijiite 
a  distance  between  the  operations  of  the  two  participant^  in 
this  unfortunate  affair.  Isn’t  that  right? 

Mr.  Williams.  Yes;  that  is  right.  i 

1095  The  Court.  I  think  we  have  stipulated  what  the  dis¬ 
tances  were.  I 

Mr.  Williams.  Yes.  In  addition  to  that,  Your  Honor,  we 
aren’t  able  to  stipulate  as  to  the  ability  of  one  to  see  in  certain 
spots  in  the  drug  store. 

Mr.  Murray.  That  would  depend  on  certain  boxes. 

The  Court.  I  am  not  going  to  discuss  this  matter  now. 

Mr.  Laughlin.  We  will  both  think  it  over. 

The  Court.  I  do  not  think  there  is  any  advantage  to  that. 
You  have  nothing  further,  Mr.  Murray? 

Mr.  Murray.  No. 


1099  Mr.  Murray.  The  Government  rests  at  this  tim|e, 
Your  Honor.  Perhaps  I  should  state  to  Your  Honor 
my  views  on  the  second  count. 
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The  Coubt.  Do  you  want  to  state  them  at  the  bench? 

Mr.  Murray.  Whatever  the  Court  desires. 

The  Court.  I  think  that  would  be  better. 

(Thereupon,  counsel  approached  the  bench  and  the  follow¬ 
ing  proceedings  were  had  out  of  the  hearing  of  the  jury:) 

Mr.  Murray.  I  believe  we  should  rely  on  the  first  count  only 
and  abandon  the  second  count  but  counsel  should  know  the 
probability  that,  in  that  event,  there  can  be  only  one  verdict 
of  guilt  and  that  would  be  first  degree.  I  do  not  see  the  legal 
possibility  of  a  second  degree  verdict  on  murder  in  the  com¬ 
mission  of  a  felony  count. 

The  Court.  You  are  abandoning  the  count? 

Mr.  Murray.  I  am  abandoning  the  premeditation  count; 
Count  No.  2. 

1100  The  Court.  Yes.  I  should  be  inclined  anyway,  if 
you  had  not  abandoned  it,  to  withdraw  the  second 
count  from  the  jury.  I  do  not  see  any  basis  for  it. 

Mr.  Laughlin.  Of  course,  we  could  not  oppose  his  aban¬ 
doning  the  second  count  but  it  does  present  a  legal  proposi¬ 
tion  on  the  first  count.  Does  Your  Honor  share  that  view  that 
there  can  be  only  one  verdict  on  the  first  count? 

The  Court.  Yes,  I  do. 

Mr.  Williams.  But  Your  Honor  will  give  the  charge  for 
the  included  offense? 

The  Court.  No;  not  in  case  of  a  homicide  committed  in 
the  course  of  a  robbery.  I  do  not  think  the  charge  should 
go  to  the  included  offenses. 

Mr.  Murray.  I  should  advise  the  Court  it  was  done  but 
I  think  erroneously  in  the  Mumford  case. 

The  Court.  Yes.  The  Court  of  Appeals  suggested  in  that 
case  that  the  charge  was  more  favorable  to  the  defendant  than 
the  defendant  was  entitled  to.  I  would  be  very  glad  to  get 
your  views  as  to  whether  the  defendants  are  entitled  to  a  charge 
on  the  lesser  offense. 

Mr.  Murray.  On  the  first  count? 

The  Court.  Yes. 

Mr.  Murray.  In  my  view,  they  are  not  but  I  do  not  object 
to  it  if  the  Court  chooses  to  give  it. 
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Mr.  Laughlin.  I  am  going  to  ask  you  to  give  the 

1101  charge  on  second  degree  and  manslaughter. 

The  Court.  I  think  you  should  ask  that  in  order  to 
protect  your  client’s  rights.  I  would  do  that  in  your  position 
but  I  am  going  to  decline  it  unless  you  can  show  me  authorities. 

Mr.  Laughlin.  I  have  no  authority  that  says  you  can  hot 
give  it.  j 

The  Court.  There  is  no  authority  that  says  I  may  not  do 
so  but  the  rule  of  law  in  this  jurisdiction,  as  I  understand  it 
to  be,  is  that  the  charge  on  included  offenses  is  required  to  be 
given  or  should  be  given  if  there  is  some  evidence,  some  theory 
on  which  a  verdict  for  a  lesser  offense  might  be  justified.  |  If 
there  is  no  evidence  tending  to  show  a  lesser  offense  or  included 
offense  then  there  is  no  basis  for  such  a  charge. 

Mr.  Murray.  In  my  opinion,  the  only  legal  basis  there  could 
be  for  a  second  degree  verdict  on  the  first  count  and  that  woujld 
be  a  finding  by  the  jury  that  there  was  a  killing  without  pre¬ 
meditation  and  not  in  the  commission  of  a  felony.  j 

The  Court.  Yes- 

Mr.  Murray.  I  think  that  is  repugnant  to  our  evidence. 

Mr.  Williams.  That  I  disagree  with  because  it  seems  \o 
me  the  jury  is  the  one  that  is  going  to  conclude  what  the  evi¬ 
dence  establishes  and  in  order  for  them  to  arrive  at  a  true  and 
just  verdict,  therefore,  the  various  phases  of  the 

1102  homicide  if  they  find  no  robbery  was  committed  or  an¬ 
ticipated — 

Mr.  Murray  (interposing).  May  I  suggest  the  present  dis¬ 
cussion  is  only  as  to  the  abandoning  of  the  second  count. 

The  Court.  I  was  going  to  say  this  is  not  the  time  to  dis¬ 
cuss  what  I  will  charge  the  jury.  In  view  of  the  turn  thijs 
matter  has  taken  you  probably  have  not  had  time  for  mature 
reflection  anyway  to  argue  whatever  you  wish  to  argue  in  th£ 
matter.  What  we  have  done  now  is  that  the  Government 
abandons  the  second  count. 

Mr.  Murray.  As  a  matter  of  fact,  most  of  this  would  be 
premature  because  there  is  only  one  part  of  the  evidence  iq 
now.  The  evidence  on  behalf  of  the  defendants  might  dis^ 
close  a  situation  that  would  make  it  necessary  on  the  part  of 

I 

I 


372 


Your  Honor  to  give  the  instruction  we  have  requested  while 
it  may  not  appear  that  way  now. 

The  Court.  I  always  like  to  take  up  the  matter  that  I  have 
to  rule  on  at  the  time  that  I  have  to  rule  and  only  that  particu¬ 
lar  matter. 

Mr.  Laughlin.  X  know  of  no  way  we  could  oppose  it. 

The  Court.  No;  you  cannot. 

Mr.  Laughlin.  I  would  much  prefer  you  would  abandon 
the  first  count  and  keep  the  second  count  in. 

The  Court.  If  he  did  that  I  would  direct  a  verdict  of  ac¬ 
quittal. 

***** 

1123  The  Court.  Very  well.  Then  I  will  make  a  similar 
order  as  to  a  gun  expert,  also  not  naming  the  expert  in 

the  order  because  I  would  not  want  to  put  my  imprimatur  on 
the  name  of  any  expert. 

Mr.  Laughlin.  What  my  difficulty  is  in  this  matter  is  try¬ 
ing  to  get  an  individual.  When  we  have  contacted  the  War 
Department,  they  invariably  come  back - 

Mr.  Flasphaler  (interposing).  They  have  an  expert  in 
the  Ordnance  Division  but,  in  view  of  the  fact  the  war  is 
technically  on,  technicians  hired  by  the  Government  to  work 
for  them  are  not  allowed  to  testify  against  the  Govern¬ 
ment. 

1124  The  Court.  I  am  willing  to  proceed  under  Rule  28 
providing  it  is  a  Government  employee. 

Mr.  Laughlin.  I  am  willing  that  you  invoke  the  provisions 
of  that  rule,  Your  Honor. 

The  Court.  Who  is  the  man? 

Mr.  Laughlin.  I  don’t  know.  Is  there  someone  who  you 
would  suggest? 

The  Court.  I  am  not  familiar  with  any  gun  expert. 

Mr.  Laughlin.  It  would  be  up  to  us  to  suggest  one  to  you. 

Mr.  Flasphaler.  I  called  over  there  and  they  said  they 
would  call  at  noon  and  they  would  see  if  they  could  get  an 
order  from  the  authorities  releasing  some  man,  giving  him  that 
privilege  and  they  would  call  but  they  do  not  know  who  it 
would  be. 
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Mr.  Laughlin.  Would  it  be  an  officer  in  the  Army? 

Mr.  Flasphaler.  Yes;  an  officer  in  the  Army,  in  Ordnance. 

Mr.  Laughlin.  Would  such  an  officer  be  acceptable  to  you? 

Mr.  Murray.  Yes. 

The  Court.  At  the  proper  time,  if  it  is  an  Army  officer  and 
not  a  person  in  private  practice,  I  would  be  willing  to  appoint 
him  as  a  Court  expert  if  it  is  agreeable  to  both  sides. 

Mr.  Laughlin.  That  would  be  all  right  with  me. 

The  Court.  Is  there  anything  else  at  this  time? 

*  *  *  *  *  I 

i 

1125  Mr.  Williams.  Would  you  like  to  hear  my  motion 
for  a  directed  verdict  of  acquittal? 

The  Court.  Yes;  make  any  motions  you  want. 

Mr.  Williams.  In  reading  this  indictment,  Your  Honor, 
Count  1  seems  to  set  up  two  substantive  offenses,  the  first1  on 
line  7  or  thereabouts  and  the  second  offense. 

The  Court.  There  are  two  robberies  set  forth. 

I 

Mr.  Williams.  That  is  right,  Your  Honor.  There  is  no  evi¬ 
dence  whatsoever,  in  my  opinion,  to  indicate  that  iny 

1126  defendant  took  part  in  the  first  substantive  offense  aijid, 
obviously,  there  was  no  killing  perpetrated  in  the  second 

offense.  i 

The  Court.  I  think  the  count  charges  only  one  offence, 
namely,  murder.  There  is  only  one  murder  which  has  been 
committed.  It  alleges  that  the  murder  was  committed  in  the 
perpetration  of  two  robberies  but  there  was  only  one  murdjer 
committed.  There  is  evidence,  moreover,  and  I  have  to  con¬ 
strue  the  evidence  at  this  juncture  most  favorable  to  the  Gov¬ 
ernment  that  the  two  defendants  acted  in  concert  and  that  the 
two  robberies  were  part  of  the  same  plan.  In  fact,  the  jurjy 
would  have  a  right  to  find  the  two  robberies  were  part  of  the 
same  transaction. 

Mr.  Williams.  In  other  words,  that  becomes  a  question  qf 
fact? 

The  Court.  That  is  right.  Therefore,  it  being  a  question  of 
fact  I  think  I  must  deny  your  motion. 

Mr.  Williams.  Before  Your  Honor  makes  that  definite  rul¬ 
ing,  I  would  like  to  say  that  other  than  the  statements  allege4 
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to  have  been  made  by  Wheeler  himself,  there  seem  to  have 
been  no  other  evidence  establishing  the  prima  facie  case  with 
respect  to  the  first  robbery,  that  is,  in  the  back  of  the  store. 

The  Court.  Prima  facie  in  respect  to  what? 

Mr.  Williams.  The  robbery  in  the  back  of  the  store 
1127  when  Mr.  Bernstein  was  shot  except  for  the  statements 
alleged  to  have  been  made  by  the  codefendant  Wheeler. 

The  Court.  How  about  Mr.  Nusbickers  testimony? 

Mr.  Williams.  But  his  testimony  was  only  to  the  effect  that 
he  heard  what  these  boys  said  after  the  line-up. 

The  Court.  No,  Mr.  Nusbickel,  when  he  was  first  on  the 
stand,  testified  to  the  facts  of  the  transaction. 

Mr.  Williams.  He  said  he  did  not  see  any  other  man. 

The  Court.  I  thought  you  were  trying  to  make  the  point 
there  was  no  testimony  of  the  robbery  in  the  back  of  the  store 
and  there  is. 

Mr.  Williams.  Yes. 

Mr.  Murray.  He  says  Patton  had  no  part  in  that. 

Mr.  Williams.  Patton  had  no  part  in  that.  There  is 
nothing  connecting  Patton  with  that  other  than  the  alleged 
confessions. 

The  Court.  I  would  say  Patton’s  confession  connected  him. 

Mr.  Williams.  That  is  not  sufficient  of  itself. 

The  Court.  Yes,  it  is.  The  only  thing  that  you  need  cor¬ 
roboration  of  is  the  corpus  delicti  and  the  corpus  delicti,  I 
take  it,  is  the  homicide. 

Mr.  Williams.  Yes,  but  Patton’s  statement  was  so  bare  as 
not  to  give  any  indication  of  the  particular  robbery  in  the  back 
of  the  store. 

112S  The  Court.  But  the  two  robberies,  I  think,  were  part 
of  the  same  transaction.  It  is  as  though  two  robbers 
held  up  two  individuals  at  the  same  time,  acting  in  concert; 
one  robber  pointed  the  gun  at  one  individual  and  the  other 
at  the  other  individual  and  that  is  part  of  the  same  transaction. 

Mr.  Williams.  Then,  Your  Honor,  I  offer  this  further  rea¬ 
son  for  a  directed  acquittal  because  of  Your  Honor’s  failure  to 
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grant  me  a  severance  in  this  case  for  the  reasons  I  previously 
stated. 

The  Court.  I  will  deny  both  motions. 

Any  other  motion? 

Mr.  Laughlin.  On  behalf  of  the  defendant  Wheeler,  I  mdve, 
on  Count  1,  for  a  judgment- of  acquittal,  a  directed  judgment 
of  acquittal  on  the  ground  that  the  allegations  of  the  indictment 
are  not  sustained  by  the  evidence.  The  evidence  is  not  ample 
to  justify  and,  as  a  matter  of  law,  you  should  now  take  this 
case  from  the  jury. 

The  Court.  Motion  denied. 


1129  The  Court.  Yes,  but  I  want  to  dispose  of  all  motions 
at  this  time. 

Mr.  Laughlin.  I  know  of  nothing  else,  Your  Honor. 

The  Court.  Very  well. 

Mr.  Williams.  Before  I  lose  this  point,  I  do  not  know 
whether  I  will  or  not,  but  I  wish  to  give  another  reason  for)  a 
directed  verdict  on  the  failure  on  the  part  of  Governments 
counsel  to  withdraw  from  the  case  preliminary  to  Mr.  Curran’s 
appointment  to  the  bench.  j 

The  Court.  I  beg  your  pardon? 

Mr.  Williams.  On  the  basis  of  the  Honorable  Judge  Cur 
ran’s  failure  to  withdraw  from  this  case  prior  to  his  appointment 
to  the  bench  or  immediately  thereafter.  As  the  record  stands, 
he  is  still  in  this  case. 

The  Court.  Motion  denied. 

Anything  else? 

Mr.  Williams.  Further,  Your  Honor,  1  have  one  more  rea¬ 
son  and  that  is  there  was  no  United  States  Attorney  for  thi 
period  during  the  trial  of  this  case. 

The  Court.  Yes,  there  is.  I  think  the  Court  will  take  judi¬ 
cial  notice  of  its  own  record.  The  Court  appointed  George  Ej. 
McNeil. 

Mr.  Williams.  At  what  time? 

Mr.  Murray.  Before  the  trial  started.  I  asked  the 

1130  Court  about  that.  ! 


Mr.  Williams.  I  just  wanted  to  save  those  points,  if  they 
have  any  merit.  That  is  all  I  have  at  the  present  time. 

*  *  .  *  »  * 

The  Court.  The  defendant  Wheeler  will  proceed. 

Mr.  Laughlin.  Your  Honor,  I  would  like  to  offer  in  evidence 
the  official  transcript  of  the  testimony  taken  before  Dr.  Mac¬ 
Donald  on  June  11, 1946.  It  is  reported  by  Campbell  B.  Slemp, 
the  official  reporter.  While  he  is  not  here,  perhaps  Mr.  Mur¬ 
ray  will  concede  this  is  an  accurate  transcript. 

Mr.  Murray.  Yes,  I  concede  the  accuracy  subject  only  to 
relevancy. 

The  Court.  How  is  the  transcript  relevant  or  competent? 

Mr.  Laughlin.  I  think  it  is  relevant,  Your  Honor,  to  con¬ 
tradict  the  testimony  of  certain  witnesses  already  offered  in 
this  case  and  I  have  particular  reference  to  page  29  which  I 
will  pass  up  to  you. 

1131  The  Court.  That  is  the  findings  of  the  Coroner’s 
jury? 

Mr.  Laughlin.  Sir? 

The  Court.  The  passage  you  refer  to  appears  to  be  the  find¬ 
ings  of  the  Coroner’s  jury. 

Mr.  Laughlin.  Yes. 

The  Court.  They  are  not  admissible  unless  the  Government 
is  willing  to  waive  objections  to  them. 

Mr.  Murray.  No;  I  do  not  waive  objections  to  any  admis¬ 
sible  part. 

The  Court.  It  will  not  be  admitted. 

Mr.  Laughlin.  Of  course,  it  is  part  of  the  proceedings  be¬ 
fore  the  Coroner,  Your  Honor. 

The  Court.  I  do  not  think  the  proceedings  before  the  Cor¬ 
oner  are  admissible.  Of  course,  if  there  is  testimony  in  that 
transcript  given  by  any  person  who  was  a  witness  in  this  case 
and  that  person  contradicted  himself  then  if  you  had  confronted 
him  with  the  testimony  you  may  offer  it  in  evidence  merely 
for  the  purpose  of  impeachment  but  you  may  not  offer  the 
whole  transcript  in  evidence. 
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1132  Nunzio  Bonaccorsy  was  called  as  a  witness  for  and 
on  behalf  of  the  defendant  Wheeler,  having  been  first 
duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Laughlin:  j 


Q.  State  your  full  name,  please. 

A.  Nunzio  Bonaccorsy.  I 

Q.  And  you  are  connected  with  the  Police  Department  are 
you  not,  sir? 

A.  I  am,  sir. 

Q.  How  long  have  you  been  so  connected? 

A.  I  am  in  my  sixth  year,  sir. 

Q.  I  believe  you  are  connected  with  the  Homicide  Squad? 

A.  No,  sir ;  I  am  a  detective  sergeant  attached  to  the  Robbery 
Squad  detailed  to  the  Homicide  Squad  on  this  case. 

Q.  You  were  at  one  time  attached  to  the  Homicide  Sqiliad? 

A.  No,  sir;  I  have  never  been  attached  to  the  Homicide 
Squad. 

Q.  Will  you  tell  me  this,  Mr.  Bonaccorsy,  when  you  were 
first  assigned  to  this  case?  | 

1133  A.  Yes,  sir;  on  June  5, 1946.  j 

Q.  Did  you  go  to  the  premises  of  Dr.  Bernstein? 

A.  Yes,  sir;  I  did.  I 

Q.  What  time  did  you  get  there?  .  | 

A.  I  was  cruising  with  Detective  Sergeant  Hunt  about  10:50 
a.  m.  when  we  got  a  call  that  there  was  a  hold-up  and  a  shooting 


at  a  drug  store  at  1786  Florida  Avenue,  Northwest,  and  I  pro¬ 
ceeded  there  immediately. 

Q.  When  you  arrived  there,  sir,  how  many  persons  were 
there?  I 

A.  Well,  there  was  several  uniformed  men  there,  Detective 
Sergeant  Huffman  was  here,  Captain  Strange  was  there  ajid 
the  witnesses  Virginia  Stephens,  Iola  Latney  and  Dr.  Nusbick|el. 
That  is  who  I  recall  at  the  present. 

Q.  At  the  scene,  did  you  talk  to  certain  witnesses? 

A.  I  did,  sir.  | 

Q.  Who  did  you  first  talk  to  among  the  witnesses?  j, 
A.  The  first  person  I  talked  to  was  Captain  Strange. 
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Q.  Yes. 

A.  I  don’t  recall  which  one  of  the  witnesses  I  first  talked  to 
but  I  talked  to  all  three  of  the  witnesses  at  the  store. 

Q.  Did  you  talk  to  them  in  a  group  or  did  you  talk  to  them 
one  separated  from  the  other? 

A.  At  that  time,  I  talked  to  them,  they  were  all  in  the 

1134  presence  of  each  other. 

Q.  All  right.  Tell  me  at  that  time  what  description 
these  witnesses  gave  you  of  the  persons  who  were  in  the  drug 
store? 

Mr.  Murray.  I  object  to  that.  There  has  been  no  founda¬ 
tion  laid  for  that. 

The  Court.  Objection  sustained. 

By  Mr.  Laughlin  : 

Q.  Did  any  of  these  witnesses  give  you  a  description? 

Mr.  Murray.  I  object  to  that. 

Mr.  Laughlin.  He  can  answer  that  yes  or  no. 

The  Court.  Yes,  he  can  answer  that. 

The  Witness.  Yes,  sir. 

By  Mr.  Laughlin: 

Q.  What  witnesses? 

A.  All  the  witnesses  give  a  vague  description. 

Q.  Later  on  then  did  you  talk  to  a  taxicab  driver? 

A.  I  did,  sir. 

Q.  When  was  that? 

A.  That  was  possibly  an  hour  and  a  half  later,  two  hours 
at  the  most. 

Q.  Where  did  you  first  contact  him? 

A.  He  was  brought  to  police  headquarters  and  that  is  the 
first  time  I  talked  to  him. 

Q.  By  the  way,  what  was  his  name? 

1135  A.  His  name  is  William  Walker. 

Q.  Was  he  at  that  time  known  to  you? 

A.  I  had  never  seen  him  before  in  my  life. 

Q.  Did  you  take  a  statement  from  him? 

A.  I  didn’t  take  a  written  statement  from  him.  Someone 
else  did  that  but  I  did  talk  to  him  and  from  him - 


379 

! 

Mr.  Murray  (interposing).  Just  a  moment.  Just  answer 
the  questions. 

By  Mr.  Laughlin  : 

Q.  You  did  talk  with  him? 

A'.  Yes,  I  did. 

Q.  You  say  a  statement  was  taken  by  other  officers, 
that  in  your  presence? 

A.  No,  sir;  it  was  not. 

Q.  In  your  conversation  with  him,  did  he  give  you  a  (Jo 
scrip tion  of  the  persons? 

A.  Yes,  he  did. 

Q.  And  will  you  tell  us  what  description  he  gave  you? 

Mr.  Murray.  I  object  to  that. 

The  Court.  Object  sustained. 

By  Mr.  Laughlin: 

Q.  Did  you  take  statements  from  any  of  the  witnesses  in 
the  case,  you,  yourself? 

A.  Did  I  personally? 

Q.  You  yourself  or  other  officers  in  your  presence? 
1136  A.  No,  sir;  I  did  not. 

Q.  As  I  understand  it,  you  made  a  trip  to  South  Caro¬ 
lina;  is  that  correct? 

A.  Yes,  sir ;  I  did. 

Q.  When  was  that? 

A.  We  left  here  early  on  the  morning  of  June  12,  1946. 

Q.  With  whom  did  you  go? 

A.  Detective  Sergeant  Perry,  Detective  Sergeant  Huffman 
and  myself. 

Q.  By  the  way,  were  you  present  at  the  inquest  at  the 
morgue? 

A.  Yes,  sir;  I  was. 

Q.  Did  you  hear  the  testimony  there? 

A.  Yes,  sir;  I  did. 

Q.  Did  you  yourself  testify? 

A.  No,  sir;  I  did  not. 

Q.  With  reference  to  the  inquest  at  the  Morgue,  when  was 
it  you  left  for  South  Carolina? 
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A.  The  inquest  at  the  Morgue,  if  I  recall,  was  somewheres 
between  11:30  and  12  noon  and  we  didn’t  leave  for  South  Caro¬ 
lina  until  1  or  2  o’clock  the  following  morning. 

Q.  What  was  your  purpose  in  going  to  South  Carolina? 

A.  To  apprehend  Reginald  Joseph  Wheeler. 

Q.  At  that  time,  had  you  been  given  a  description  of 
Wheeler? 

1137  A.  Yes,  sir. 

Q.  What  description  had  you  been  given? 

Mr.  Murray.  I  object. 

The  Court.  Objection  sustained.  This  witness  is  your  wit¬ 
ness  and  this  is  direct  examination. 

Mr.  Laughlin.  That  is  not  my  understanding.  He  is  sub¬ 
ject  to  cross-examination.  He  is  on  the  Government  list.  That 
has  always  been  the  practice. 

Mr.  Murray.  No;  it  has  not. 

The  Court.  The  mere  fact  the  witness  is  a  Government 
witness  does  not  subject  him  to  cross-examination. 

Mr.  Laughlin.  Is  it  your  view  I  cannot  examine  this  wit¬ 
ness  as  a  hostile  witness? 

The  Court.  At  this  time,  you  cannot.  You  first  have  to  show 
hostility. 

Mr.  Laughlin.  I  think  that  would  be  presumed,  Your  Hon¬ 
or,  from  the  very  nature  of  his  his  position,  the  job  he  holds. 

Mr.  Murray.  No,  sir. 

The  Court.  No.  I  think  you  should  proceed  as  you  would 
with  any  other  witness  on  direct  examination  and  if,  on  direct 
examination,  reasons  develop  why  cross-examination  should 
be  allowed  then,  of  course,  I  would  have  discretion  to  permit 
you  to  cross-examine. 

Mr.  Laughlin.  Suppose  we  exhaust  the  other  first. 

The  Court.  Yes ;  I  think  the  other  should  be  exhausted 

1138  first. 

Mr.  Laughlin.  What  was  the  question  that  was  ob¬ 
jected  to? 

(The  question  was  read  by  the  reporter.) 

Mr.  Laughlin.  Don’t  answer  that.  An  objection  has  been 
made  and  sustained. 
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By  Mr.  Laughlin: 

Q.  What  points  in  South  Carolina  were  you  going? 

A.  We  were  going  to  Ridge  Springs,  South  Carolina,  butj  the 
county  seat  was  at  Saluda,  South  Carolina,  and  we  went  to 
Saluda,  South  Carolina.  j 

Q.  These  other  questions  you  can  answer  yes  or  not.  At 
that  time  when  you  made  your  trip  to  South  Carolina  you  had 
talked  to  Patton,  had  you  not? 

A.  You  mean  before  I  went  to  South  Carolina? 

Q.  Yes. 

A.  Yes,  sir;  I  had. 

Q.  And  you  had  also  talked  to  various  witnesses  at  the  d|*ug 
store?  I 

A.  Yes,  sir:  I  had.  I 

Q.  You  had  talked  to  other  police  officers? 

A.  Yes,  sir. 

Q.  You  had  attended  also  the  inquest  at  the  Morgue?  | 

A.  Yes,  sir;  I  had. 

Q.  What  time  did  you  arrive  in  South  Carolina? 
1139  A.  We  arrived  in  South  Carolina,  I  imagine,  sometiine 
between  3  and  4  o’clock  the  same  afternoon,  that  is, 
June  12. 

Q.  What  did  you  do  after  you  got  in  South  Carolina? 

A.  We  contacted  the  sheriff’s  office. 

Q.  When  you  left  for  South  Carolina,  did  you  have  any 
papers  or  any  warrant  for  the  arrest  of  Wheeler  or  any  othjer 
person? 

A.  No,  sir;  I  did  not,  sir. 

Q.  Answer  this  question,  too,  sir.  Did  you  arrest  one  Wright 
in  this  case? 

A.  Did  I  personally  arrest  him? 

Q.  Yes. 

A.  No,  sir,  I  did  not. 

Q.  Did  you  know  that  he  had  been  arrested  in  this  case? 

Mr.  Murray.  I  object  to  that,  if  the  Court  please. 

The  Court.  I  think  you  should  reframe  your  question  be¬ 
cause  your  question  assumes  a  fact  which  has  not  been  proved. 
You  can  ask  him  whether  Wright  had  been  arrested  but  you  say 
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“Did  you  know  that  he  had  been  arrested.”  That  assumes  a 
fact.  * 

Mr.  Laughlin.  Wright  himself  admitted  he  was  arrested, 
Your  Honor. 

The  Court.  Did  he? 

Mr.  Williams.  Yes. 

Mr.  Laughlin.  Certainly.  The  record  is  not  disputed. 

1140  The  Court.  Yes,  he  was  held  for  investigation  for 
one  day.  I  will  allow  the  question. 

By  Mr.  Laughlin: 

Q.  When  was  Wright  arrested,  sir? 

A.  He  was  arrested  at  the  same  time  that  Jesse  James  Patton 
was  arrested;  Sunday  morning,  June  9. 

Q.  And  you  questioned  Wright,  did  you? 

A.  I  did  not,  sir. 

Q.  Was  he  questioned  by  anyone  else  in  your  presence,  sir? 
A.  He  was  not,  sir. 

7  x 

Q.  You  got  to  South  Carolina  and  I  believe  you  said  you  had 
no  warrant  or  no  papers  for  the  arrest  of  Wheeler  or  anyone 
else.  You  asked  for  the  assistance  of  the  Sheriff’s  office.  Is 
that  correct,  sir? 

A.  Asked  for  the  assistance — well,  we  went  to  the  Sheriff’s 
office  and  explained  our  business  and  purpose  of  being  there. 
Q.  By  the  way,  sir,  what  was  the  name  of  the  Sheriff? 

A.  It  was  Deputy  Sheriff  Samuel  Perry? 

Q.  The  name  of  the  Sheriff,  sir? 

A.  I  don’t  recall  the  name  of  the  Sheriff,  sir.  He  wasn’t  there 
at  the  time. 

Q.  And  you  don’t  know  his  name? 

A.  I  don’t  recall  his  name;  no,  sir. 

1141  Q.  You  talked  with  Mr.  Perry,  Deputy  Sheriff  Perry? 
A.  Yes,  sir. 

Q.  Is  that  right? 

A.  Yes,  sir. 

Q.  What  other  South  Carolina  officers  did  you  talk  with? 

A.  We  talked  to  the  State  Solicitor. 

Q.  And  what  is  his  name? 

The  Court.  May  I  inquire  of  counsel  what  the  relevancy  of 
this  is? 


Mr.  Laughlin.  Your  Honor,  I  don’t  mean  to  find  fault  with 
Your  Honor  but  many  of  these,  you  see,  won’t  become  import¬ 
ant  until  the  questioning  develops  further.  If  I  must  propound 
to  you,  I  will  do  so,  if  Y our  Honor  says  so.  It  is  going  to  greatly 
handicap  us  in  the  trial  of  the  case  if  every  question  I  put  to 
the  witness  must  be  explained  for  its  relevancy. 

The  Court.  No;  I  do  not  say  you  must  explain  the  relevancy 
of  every  question  except  where  the  relevancy  appears  to  njie 
offhand  to  be  questionable  but  it  may  be  you  have  some  poiijtt 
in  mind.  If  you  can  show  me  it  is  relevant,  I  will  permit  this 
line  of  examination.  You  may  state  it  in  open  court  or  you  may 
state  it  at  the  bench,  wherever  you  prefer. 

Mr.  Laughlin.  If  we  can  prove  by  this  witness  statements 
that  contradict  other  witnesses,  it  would  be  relevant.  ! 
1142  The  Court.  I  suggest  you  get  through  the  prelimi¬ 
naries  as  soon  as  you  can  and  bring  the  examination  tjo 
the  real  point  you  are  trying  to  get  to. 

Mr.  Laughlin.  Do  I  understand  the  last  was  objected  to 
and  sustained? 

The  Court.  No;  I  will  let  you  ask  that.  I  am  just  suggesting 
you  proceed  as  rapidly  as  you  may  to  the  real  point  which  yoiji 
wish  to  develop. 

Mr.  Laughlin.  We  are  trying  to  do  that. 

The  Court.  Proceed. 

Mr.  Laughlin.  Will  you  read  the  last  question? 

(The  last  question  was  read.)  j 

The  Witness.  His  name  is  either  Griffin  or  Griffith. 

By  Mr.  Laughlin: 

Q.  At  that  time,  sir,  did  you  know  where  Wheeler  was — | 
did  you  start  to  say  something? 

A.  Yes. 


Q.  Go  ahead. 

A.  I  talked  to  State  Trooper  Diamond  and  State  Constable| 
Long.  1 

A.  At  that  time,  did  you  know  where  Wheeler  was  located? 

A.  Only  that  he  was  supposed  to  be  in  Ridge  Springs,  South  j 
Carolina. 
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Q.  All  right.  What  did  you  do  then  after  you  talked  with 
the  officers,  sir? 

1143  A.  The  officers,  they - 

Mr.  Murray  ( interposing) .  Say  what  you  did.  Don’t 
say  what  somebody  said  if  that  is  what  you  are  starting. 

The  Witness.  About  4:30  a.  m.  on  June  13  we  arrested 
Reginald  Joseph  Wheeler  at  Ridge  Springs,  South  Carolina. 

By  Mr.  Laughlin: 

Q.  What  did  you  do  between  4:30  or  5  when  you  arrived  in 
Saluda,  what  did  you  do  between  that  time  and  the  time  you 
arrested  him  early  in  the  morning? 

Mr.  Murray.  Pardon  me,  Mr.  Laughlin.  I  think  there  may 
be  a  mistake  in  the  question  or  it  may  be  my  fault. 

Will  you  read  the  question,  Miss  Reporter? 

(The  pending  question  was  read  by  the  reporter.) 

Mr.  Murray.  Is  that  the  way  you  want  it? 

Mr.  Laughlin.  Yes. 

Do  you  understand  the  question? 

The  Witness.  Yes. 

Mr.  Laughlin.  Or  do  you  want  me  to  reframe  it? 

Mr.  Murray.  Pardon  me,  I  thought  there  was  a  misunder¬ 
standing. 

The  Witness.  We  went  to  a  hotel  and  washed  up  and  waited 
for  the  officers  in  South  Carolina  to  locate  this  farm.  They 
came  back  around  about  sometime  between  9  and  10  o’clock 
at  night. 

Mr.  Murray.  Don’t  repeat  conversations,  sir. 

1144  The  Witness.  The  farm  had  been  located.  We  all 
got  together  and  went  there  sometime  around  midnight 

and  surrounded  the  house  and  waited  until  daybreak  to  enter 
the  house  and  arrest  the  defendant. 

-By  Mr.  Laughlin  : 

Q.  Were  you  armed,  sir? 

A.  I  was,  sir. 

Q.  Were  all  the  officers  armed? 

A.  Yes,  sir;  they  were. 

The  Court.  There  is  no  contradiction  of  the  fact  that  all  of 
the  officers  were  armed. 
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Mr.  Laughlin.  There  is  no  contradiction  but  I  have]  the 
right,  I  think,  to  prove  by  each  successive  witness  as  to  how 
they  were  armed  and  the  weapons - 

The  Court.  No.  But  in  the  exercise  of  discretion,  the  Court 
has  the  right  to  exclude  cumulative  evidence  on  matters  that 
are  not  in  dispute.  It  is  not  disputed  that  everyone  of  the 
Washington  officers  was  armed  either  with  a  revolver  or  a  pistol 
and  that  some  of  the  South  Carolina  officers  were  armed  vyith 
shotguns. 

Mr.  Laughlin.  Well,  Your  Honor,  they  were  armed  with 
shotguns  but  that  is  the  first  time  this  witness  has  heard  that 
and  he  has  heard  it  because  you  have  stated  it  for  he  has  been 
in  the  juryroom.  I  have  the  right  to  ask  him  as  to  how  tliey 
were  armed.  He  has  the  right  to  say  whether  they  were 
1 145  shotguns  or  something  else. 

The  Court.  There  is  no  dispute  as  to  that. 

You  do  not  dispute  that. 


By  Mr.  Laughlin  : 

Q.  The  last  question,  I  take  it,  has  been  answered.  Whofitst 
entered  this  house?  j 

A.  Sergeant  Huffman  and  Deputy  Sheriff  Perry. 

Q  Did  you  have  a  warrant  or  any  papers  for  the  entry  in|bo 
this  house?  1 

Mr.  Murray.  I  object  to  that. 

The  Court.  Objection  sustained. 

I 

By  Mr.  Laughlin  :  j- 

Q.  Who  first  talked  or  first  approached  the  defendant 
Wheeler?  j 

A.  Sergeant  Huffman  was  talking  to  Wheeler  as  I  entered 
the  room. 

Mr.  Murray.  Your  Honor,  may  I  interrupt  and  ask  that 
counsel  be  heard  at  the  bench? 

The  Court.  Yes.  j 

(Thereupon,  counsel  approached  the  bench  and  the  follow+ 
ing  proceedings  were  had  out  of  the  hearing  of  the  jury:) 

Mr.  Murray.  Your  Honor,  it  is  quite  obvious  to  me  that 
Mr.  Laughlin  is  setting  out  on  a  fishing  expedition  and  that 
he  intends  to  call  every  witness  he  can  lay  his  hands  onj 
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1146  and  ask  questions  without  the  slightest  idea  of  what  he 
is  going  to  prove.  I  object  to  that  and  I  have  authority 

for  my  position. 

The  Court.  What  is  your  authority? 

Mr.  Murray.  In  the  case  of  Storm  vs.  U.  S.,  94  U.  S.  76,  which 
was  quoted  and  approved  by  our  Court  of  Appeals  in  TJ.  S.  vs. 
Cross,  20  D.  C.,  9  Mackey,  365  at  375.  In  the  Storm  case  the 
Supreme  Court  of  the  United  States  said  there: 

“Litigants  ought  to  prepare  their  cases  for  trial  before  the 
jury  is  impanelled  and  sworn,  and  if  they  do  not  they  could 
not  complain  if  the  Court  excludes  questions  propounded 
merely  to  ascertain  the  names  of  persons  whom  they  may  de¬ 
sire  to  call  as  witnesses  to  disprove  the  case  of  the  opposite 
party.” 

Mr.  Laughlin  has  not  interviewed  these  police  officers.  He 
was  given  the  list  last  July  or  his  client  was,  for  the  very  pur¬ 
pose  of  interviewing  them  to  see  what  they  could  offer  in  the 
way  of  evidence  favorable  to  the  defendant.  He  is  now  causing 
this  trial  to  continue  interminably  at  Government  expense 
without  the  slightest  idea  of  what  the  witness  is  going  to  say 
favorable  to  his  defendant. 

The  Court.  I  think  I  will  have  to  overrule  the  objection. 

Mr.  Murray.  I  suggest  in  lieu  thereof  that  Mr.  Laughlin 
interview  the  witnesses. 

1147  The  Court.  I  do  not  think  I  have  any  authority  to 
direct  counsel  to  do  that.  I  can  only  rule  on  questions 

as  they  come  forward. 

Mr.  Murray.  I  think  Your  Honor  has  discretion  to  keep  a 
courtroom  from  being  made  into  an  investigating  function  of 
the  defense  or  the  other  side,  for  that  matter. 

The  Court.  In  view  of  the  nature  of  the  case  I  think  con¬ 
siderable  leeway  must  be  allowed.  Counsel,  for  all  I  know, 
may  have  requested  an  interview  and  it  may  well  be  that 
Sergeant  Bonaccorsy  would  have  declined  to  be  interviewed 
by  defense  counsel  privately.  I  think  probably  if  he  should 
have  submitted  to  an  interview - 

Mr.  Murray  (interposing).  Did  you  attempt  to  interview 
him,  Mr.  Laughlin? 
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Mr.  Laughlin.  I  am  not  answering  any  of  your  questioris. 
Mr.  Murray.  Will  Your  Honor  ask  Mr.  Laughlin  if  he  at¬ 
tempted  to  interview  the  witness?  j 

The  Court.  No;  I  do  not  think  it  is  my  function.  1 

I  recall  one  case  here,  and  it  wasn’t  a  case  in  which  you  wei]e 
counsel,  in  which  it  came  out  during  the  trial  that  defen 
counsel  went  to  interview  a  police  officer  involved  in  the  ca 
and  the  police  officer  said  it  wasn’t  ethical. 

Mr.  Murray.  I  think  he  has  that  right  but  I  think  counsel 
has  the  right  to  have  the  investigation  made  before  the  trial 
so  counsel  will  have  his  defense  in  mind. 

1148  The  Court.  Regardless  of  how  the  Court  feels  how 
counsel  may  have  prepared  his  case,  I  think  if  the  quesj 

tions  are  relevant  and  competent  I  have  to  allow  them  unless 
they  are  cumulative  in  which  case  I  have  discretion  to  ex-i 
elude  them  and  I  think  we  have  to  go  step  by  step.  Of  course,! 

I  am  not  going  to  permit  a  general  fishing  excursion.  | 

While  counsel  are  here,  and  I  did  not  want  to  press  this! 
matter  in  the  presence  of  the  jury,  I  am  going  to  ask  Mr.! 
Laughlin  what  the  purpose  is  of  bringing  out  the  details  and 
the  circumstances  of  the  arrest. 

Mr.  Laughlin.  It  all  goes  to  the  credibility,  Your  Honor. 
The  Court.  Of  whom? 

Mr.  Laughlin.  Of  other  police  officers.  I  have  the  right 
to  get  his  version,  I  think.  As  long  as  this  has  been  brought 
up — it  is  not  for  Mr.  Murray’s  benefit  but  for  Your  Honor’s 
benefit — this  man  would  never  say  a  word,  this  witness  Bonac- 
corsy.  I  have  nothing  to  say  to  Mr.  Murray  so  this  is  for  your 
benefit  and  not  for  the  benefit  of  Mr.  Murray.  As  for  us  pro¬ 
longing  the  trial,  we  have  prolonged  it  something  like  twenty 
minutes.  1 

Mr.  Murray.  No  ;  it  is  you  who  have  prolonged  the  case  as  1 
you  did  in  the  Connors  case.  You  have  always  done  that. 

Mr.  Laughlin.  You  are  notorious  for  prolonging  cases  and  1 
you  have  been  severely  reprimanded  for  just  that.  I 

1149  Mr.  Murray.  That  is  not  true. 

The  Court.  Gentlemen,  I  am  going  to  enforce  my 
rule.  My  rule  is  that  counsel  may  only  address  the  Court. 
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Mr.  Laughlin.  All  right.  For  that  exchange,  Your  Honor, 
I  want  to  apoligize  to  Your  Honor. 

The  Court.  I  am  not  going  to  permit  the  trial  to  be  unduly- 
prolonged  and  I  am  not  going  to  allow  cumulative  testimony 
and  I  am  going  to  enforce  the  rules  of  evidence. 

You  say  that  your  purpose  in  getting  the  circumstances  of 
the  arrest  is  to  contradict  the  testimony  of  other  witnesses. 

Mr.  Laughlin.  Yes,  sir. 

The  Court.  The  circumstances  of  the  arrest  are  not  relevant 
in  themselves  and  you  cannot  contradict  the  witness  on  that. 

Mr.  Laughlin.  In  this  connection  there  is  no  question  of 
the  legality  of  the  confession  at  Police  Headquarters.  There 
is  some  question  as  to  the  verbal  statement  made  in  South 
Carolina  that  they  say  the  defendant  made.  There  is  some 
question  about  that. 

I  submit  that  we  have  the  right  to  get  the  version,  the  testi¬ 
mony  of  each  witness  on  that,  each  police  officer. 

The  Court.  Every  police  officer  has  been  examined  except 
Mr.  Bonaccorsy,  isn’t  that  correct? 

Mr.  Laughlin.  Offhand,  I  couldn’t  say. 

1150  Mr.  Murray.  I  think  that  is  correct. 

The  Court.  How  do  the  circumstances  of  the  arrest 
bear  on  the  issue?  I  still  fail  to  see  that.  The  position  taken 
by  you  is  that  the  alleged  oral  statement  which  Government’s 
evidence  tends  to  show  was  made  in  the  automobile  immedi¬ 
ately  after  the  arrest,  it  is  your  position,  isn’t  it,  that  that  was 
not  made? 

Mr.  Laughlin.  Yes;  that  is  our  position. 

The  Court.  Then  the  details  of  the  arrest,  I  do  not  think, 
are  material. 

Mr.  Laughlin.  Wouldn’t  this  be  material,  Your  Honor,  if 
a  police  officer  testified  Wheeler  made  a  verbal  statement  in 
the  house,  did  not  make  any  in  the  car,  and  another  witness 
said  he  did  not  make  one  in  the  house  but  made  one  in  the 
car?  Wouldn’t  that  test  his  credibility? 

The  Court.  We  have  to  proceed  in  accordance  with  the  rules 
of  evidence.  If  you  want  to  examine  this  witness  about  the 
statement  you  may  do  so  but  I  am  referring  to  the  arrest  which 
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preceded  his  being  taken  out  to  the  car,  whom  they  interviewed 
in  Saluda  and  how  they  got  to  the  farmhouse.  I  allowed  this 
to  go  on  for  a  little  while  because  I  did  not  know  just  what 
you  were  doing  but  it  is  in  the  record  now  and  it  will  stand 
but  I  do  not  think  that  is  relevant.  Bear  in  mind  that  you 
may  not  contradict  a  witness  on  an  immaterial  point  jfor 

1151  the  purpose  of  attacking  his  credibility.  That  is  a  rec¬ 
ognized  rule  of  law. 

Mr.  Laughlin.  What  about  a  material  point? 

The  Court.  A  material  point,  yes;  you  may,  but  the  mate¬ 
rial  point  is  making  this  statement. 

Mr.  Laughlin.  No;  the  material  point — you  mean  the  writ¬ 
ten  or  oral  statement? 

The  Court.  Both. 

Mr.  Laughlin.  That  is  what  I  was  coming  to,  what  he  said. 

The  Court.  I  suggest  you  come  to  that. 

Mr.  Laughlin.  I  am  going  to  interrogate  him  alsoaboiiit 
his  recollection  as  to  what  was  said  in  the  car.  j 

The  Court.  Yes;  you  may  ask  him  about  that.  That  is 
material.  | 

Mr.  Laughlin.  And  why  it  wasn’t  reduced  to  writing.  I  ai|i 
going  to  interrogate  him  about  this  other  paper  signed  in 
South  Carolina. 

The  Court.  Of  course,  he  is  your  witness. 

Mr.  Laughlin.  He  is  my  witness  but  I  think,  in  view  of  hit 
position,  I  ought  to  have  the  right  to  cross-examine.  \ 

The  Court.  Not  on  the  issue  of  hostility.  The  mere  fact  hQ 
is  a  police  officer  does  not  make  him  a  hostile  witness  unless 
he  shows  his  partisanship  on  the  witness  stand.  Many  a  police) 
officer  is  very  objective  in  his  attitude.  The  mere  fact! 

1152  the  witness  is  a  police  officer  or  law  enforcement  officer  j 
does  not  make  him  a  hostile  witness.  I  had  a  case  the 

other  day  where  the  police  officers  testified  for  the  defendant.! 

Mr.  Laughlin.  In  other  words,  you  would  be  asking  a  lot  j 
of  a  police  officer  to  go  contrary  to  the  other  officers,  Your 
Honor.  | 

The  Court.  I  venture  the  suggestion,  Mr.  Laughlin,  that  j 
this  is  a  wasted  effort  on  your  part  but,  at  the  same  time,  so 
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long  as  you  stay  within  the  rules  of  evidence  I  have  to  permit 
you  to  go  on  but  I  think  you  have  developed  sufficiently  the 
circumstances  of  the  arrest.  Now  I  suggest  you  proceed  to 
the  material  point;  namely,  the  making  of  the  statement. 

Mr.  Laughlin.  That  is,  verbal  and  the  oral  statement? 

The  Court.  Yes.  You  can  examine  separately  as  to  each 
or  both  together,  as  you  choose. 

•  Mr.  Laughlin.  The  various  statements  that  were  made? 

The  Court.  The  Government  offered  two  statements  made 
by  Wheeler.  One  was  the  oral  statement  in  the  automobile  im¬ 
mediately  after  the  arrest  and  the  other  is  the  written  state¬ 
ment  made  at  Police  Headquarters. 

Mr.  Laughlin.  I  have  the  right  to  inquire  if  there  were 
any  other  statements? 

The  Court.  Yes;  you  have  the  right  to  inquire  whether  the 
defendant  made  any  other  statement. 

Mr.  Laughlin.  Shall  we  proceed  now? 

1153  The  Court.  Yes,  proceed,  please. 

(Thereupon,  counsel  resumed  their  place  at  the  trial 
table  and  the  following  proceedings  were  had  in  open  court:) 

By  Mr.  Laughlin  : 

Q.  Mr.  Bonaccorsy,  when  you  entered  the  house  at  Ridge 
Springs  where  Wheeler  was  located  what,  if  anything,  did  you 
hear  him  say? 

A.  The  first  thing  I  heard  Wheeler  say,  who  was  talking  to 
Sergeant  Huffman,  he  said,  “Have  you  got  Patton?”  That  is 
the  first  thing  I  heard  him  say. 

Q.  Did  Mr.  Huffman  respond  to  that? 

A.  He  did. 

Mr.  Williams.  Your  Honor,  at  that  point  I  am  going  to 
object  or  rather  request  that  Your  Honor  state  this  is  not  to 
be  taken  against  Patton. 

The  Court.  This  is  evidence  against  Wheeler  only.  It  is  not 
against  Patton. 

Mr.  Williams.  Very  well.  Thank  you,  Your  Honor. 

By  Mr.  Laughlin  : 

Q.  Was  there  anything  else  said  in  the  house  that  you  recall? 

A.  Yes,  sir.  Sergeant  Huffman  said,  “Have  you  got  a  gun?” 
He  said,  “Yes,  I  have,”  and  he  pointed  his  finger  over  to- 
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ward  the  suitcase  that  was  laying  on  the  floor  ancf  he 

1154  says,  “I  will  get  it  for  you.”  Sergeant  Huffman  sjaid, 
“No,  wait  a  minute.  I  will  get  it  myself.”  At  that  time, 

the  Sergeant  and  I  both  dash  across  the  room - 

Mr.  Murray  (interposing).  Pardon  me,  Mr.  Bonaccorsy. 
The  question  is  what  was  said. 

The  Witness.  All  right,  sir.  | 

By  Mr.  Laughlin:  | 

Q.  Have  you  told  us  everything  else  that  was  said? 

A.  Yes,  sir.  j 

Q.  Nothing  else  was  said  in  the  house?  i 

A.  I  recall  Wheeler  saying,  “Don’t  tell  the  people  in  tihe 
house  what  it  is  all  about.  Wait  until  we  get  outside  and  then 
I  will  tell  you.”  .  j 

Q.  By  the  way,  whose  house  was  that?  1 

A.  It  was  a  relative  of  this  common-law  wife  of  Wheelers. 
Q.  And  the  name? 

A.  I  don’t  recall  the  name.  1 

Q.  Then  later  on,  was  Wheeler  taken  from  the  house? 

A.  Yes,  sir. 

Q.  Where  was  he  taken? 

A.  He  was  taken  to  the  county  seat  at  Saluda,  South  Caro¬ 
lina.  I 

Q.  Was  there  any  other  conversation  at  the  premises  there, 
at  the  house? 

1155  A.  Yes,  sir;  there  was. 

Q.  Where  did  that  take  place? 

A.  It  took  place  in  the  automobile. 

Q.  And  you  were  present?  j 

A.  Yes,  sir;  I  was. 

Q.  And  who  else?  I 

A.  Sergeant  Huffman,  Perry,  and  Deputy  Sheriff  Perry  and 
myself.  | 

Q.  What  was  said  there? 

A.  Well,  as  Wheeler  got  in  the  car  there  was  a  Washington 
newspaper  laying  on  the  seat  and  he  asked  if  he  could  read  it  | 
and  Sergeant  Perry  told  him  that  he  could  and  the  newspaper  | 
carried  an  account  of  the  inquest  of  Jesse  James  Patton.  j 
Q.  By  the  way,  what  newspaper  was  that? 
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A.  I  don’t  recall  that. 

Q.  Had  you  purchased  it? 

A.  I  don’t  recall  whether  I  purchased  it  or  one  of  the  other 
officers  did. 

Q.  You  say  it  was  on  the  front  seat  of  the  car? 

A.  Back  seat. 

Q.  Was  there  any  conversation  then  between  you  and 
Wheeler  or  Wheeler  and  other  officers  in  your  hearing? 

A.  Wheeler  said - 

The  Court.  Mr.  Laughlin,  I  am  going  to  allow  this 

1 156  question  but  do  you  think  you  want  to  have  that  conver¬ 
sation  repeated? 

Mr.  Laughlin.  Yes;  I  think  I  ought  to  have  his  version  of  it. 

The  Court.  Very  well.  I  will  allow  it. 

The  Witness.  Wheeler  said,  “Patton  is  trying  to  put  all  the 
blame  on  me,”  so  then  he  started  out  by  saying  that,  on  that 
morning,  Patton  came  over  to  his  house,  that  they  walked  up 
to  the  front  of  the  drug  store  and  liquor  store  at  18th  and 
Florida  Avenue - 

Mr.  Williams  (interposing).  That  same  instruction  holds 
true,  Your  Honor? 

The  Court.  I  am  not  going  to  keep  repeating  it.  I  told  you 
that  when  I  charge  the  jury  I  shall  instruct  the  jury  that  the 
confession  of  each  defendant  is  to  be  taken  only  against  the 
defendant  making  the  confession.  I  do  not  think  it  is  necessary 
to  repeat  that. 

The  Witness.  He  said  they  got  up  in  front  of  the  place  and 
Patton  cased  the  store  and  told  him  that  there  was  two  women, 
two  colored  women,  and  one  white  man  in  the  store,  and  that 
he  could  take  care  of  the  women  and  Wheeler  would  take  care 
of  the  man  so  Wheeler  entered  the  store  first  and  went  to  the 
back  and  asked  the  white  man,  Dr.  Nusbickel,  where  is  the 
money  and  he  said  that  the  man  told  him  that  the  money  was 
in  the  safe.  He  said,  “Where  is  the  safe?”  He  said, 

1157  “It  is  in  the  back  room.”  He  said  he  also  said  that  he 
asked  the  man  if  there  was  anybody  else  in  the  store 

and  he  remembered  that  the  druggist  had  said  to  him,  ‘Yes; 
there  is  69  back  in  the  store.”  He  said  that,  as  Dr.  Nusbickel 
started  back  he  reached  his  hand  up  and  he  thought  maybe  he 
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was  pressing  the  buzzer  to  get  help  and  he  pushed  Dr.  Nus- 
bickel  back  against  a  box.  He  said  by  that  time  a  man  ap¬ 
peared  from  the  back  room  and  he  thought  he  had  a  gun  in  his 
hand  and  he  whirled  the  gun  from  Dr.  Nusbickel  to  the  paan 
who  appeared  in  the  doorway  and  he  said  that  he  didn’t  even 
realize  that  the  gun  went  off.  He  realized  that  the  gun  wenj>  off 
after  he  heard  the  man  in  a  white  shirt,  he  said,  cough  land 
he  saw  blood  coming  through  the  white  shirt  and  then  he 
knew  that  the  man  had  been  shot. 

He  said  that  when  he  came  back  he  took  the  sight  of  jhis 
gun  and  pressed  the  20  on  the  cash  register,  took  out  about 
$35  in  bills  and  a  $2  roll  of  nickels.  He  said  that  he  then  told 
Patton,  to  get  the  money  out  of  the  cash  register  in  the  front 
but,  instead,  Patton  asked  the  girl  to  hand  him  the  money 
which  was  $35  in  bills.  I 

He  said  that  when  he  went  out  of  the  store  he  was  trembling, 
he  was  shaking  so  bad,  the  gun  was  still  in  his  hand  and  tliat 
they  went  east  on  Florida  Avenue  and  went  down  to  Riggs 
Street  where,  at  that  time — I  miean  Willard  Street,  where 
there  was  a  cab  cruising  west  on  Willard.  They  hailed 
1158  it  and  got  in  and  told  him  to  drive  them  to  the  1300 
block  of  Riggs.  I 

He  said  that  as  the  cab  was  coming  out  on  18th  arid 
Willard,  the  cab  driver  started  to  make  a  right-hand  turn  to¬ 
ward  Florida  Avenue  and  he  said,  “No,  don’t  go  that  way.  Turn 
the  other  way.”  j 

So  when  they  got  in  the  1300  block  of  Riggs  they  stopped  m 
front  of  the  house  and  he  said  Patton  told  the  cab  driver  whicta 
house  to  stop  in  front  of.  They  got  out  and  paid  the  calb 
driver  and  Patton  and  him  went  up  some  steps  in  order  to  makje 
the  cab  driver  think  that  they  lived  at  that  address  and  wheh 
the  cab  driver  drove  away  they  came  back  down  and  went 
through  an  alley  and,  in  the  center  of  the  alley,  he  asked  Patton 
how  much  he  got  out  of  the  cash  register  and  Patton  said  that 
he  had  gotten  $35.  He  said,  “That  makes  us  even  then.’;’ 
Patton  wanted  him  to  go  to  his  residence  and  Wheeler  said 
“No,”  that  he  was  not  going  to  do  that  and  they  split  up  and 
said  that  later  on  that  day  he  talked  to  Patton  on  the  telephony 
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and  that  Patton  told  him  that  the  man  up  at  the  drug  store 
had  passed  away. 

By  Mr.  Laughlin: 

Q.  If  you  got  all  that  information  in  the  car  at  that  time, 
why  didn’t  you  put  it  in  writing? 

Mr.  Murray.  Object. 

The  Court.  Objection  sustained.  This  is  your  wit- 
1159  ness,  Mr.  Laughlin. 

Mr.  Laughlin.  Very  well. 

By  Mr.  Laughlin  : 

Q.  I  will  ask  you  this  question :  At  that  time,  he  having  told 
you  all  that,  did  you  get  it  in  writing? 

Mr.  Murray.  I  object. 

The  Court.  Overruled. 

The  Witness.  No,  sir;  I  did  not. 

By  Mr.  Laughlin: 

Q.  How  long  was  it  before  you  returned  to  Saluda? 

A.  Well,  he  was  arrested  at  4:40.  We  had  that  conversation 
and  all.  I  guess  we  got  back  to  Saluda  sometime  around  7 :30 
in  the  morning. 

Q.  When  you  returned  to  Saluda,  there  was  a  typewriter 
made  available  to  you,  wasn’t  there,  sir? 

A.  Yes,  sir;  there  was. 

Q.  And  paper  was  made  available  to  you? 

A.  Yes,  sir;  there  was. 

Q.  I  will  ask  you  if  you  can  answer  this  yes  or  no,  while  still 
in  Saluda  did  you  get  any  statement  in  writing  as  to  what 
Wheeler  had  told  you  outside  the  house? 

A.  No,  sir;  I  did  not. 

Q.  Did  you  take  Wheeler  before  a  United  States  Commis¬ 
sioner  or  a  Federal  Judge? 

A.  No,  sir;  I  did  not. 

***** 

1164  Mr.  Williams.  'Your  Honor,  may  we  make  a  stipu¬ 
lation  while  the  officer  is  here,  Mr.  Murray  and  myself? 
The  Court.  Yes,  indeed. 

Mr.  Williams.  That  Detective  Sergeant  Bonaccorsy  and 
Detective  Perry,  Detective  Vogelsang,  and  Detective  Hunt  will 
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testify — we  stipulate  this,  will  testify  if  so  called  that  they 
did  not  strike  or  beat  the  defendant  Patton  preliminary  to 
securing  his  signature  on  any  written  statement?  ! 
1165  The  Court.  Is  that  satisfactory  to  you? 

Mr.  Murray.  They  will  say  that,  of  course. 

Mr.  Williams.  You  stipulate  to  that? 

Mr.  Murray.  Yes.  j 

The  Court.  Very  well. 

Mr.  Murray.  I  have  explained  to  Mr.  Williams  that  toy 
stipulation  does  not  preclude  me  from  calling  them  myself  in 
rebuttal. 

Mr.  Williams.  I  didn’t  think  it  would. 

Mr.  Murray.  No. 


Reginald  Joseph  Wheeler,  one  of  the  defendants,  called  las 
a  witness  in  his  own  behalf,  having  been  first  duly  sworn,  was 
examined  and  testified  as  follows:  I 

Direct  examination  by  Mr.  Laughlin: 

Q.  Keep  your  voice  up  so  we  can  all  hear  you.  State  your 
full  name. 

A.  My  full  name  is  Reginal  Joseph  Wheeler.  1 

Q.  And  where  were  you  born  and  when? 

A.  I  was  born  in  Brightwood,  District  of  Columbia,  on  Feb¬ 
ruary  7,  1920.  | 

1166  Q.  And  do  you  have  parents  living  in  the  District 
of  Columbia?  | 

A.  Yes,  sir.  *  ! 

Q.  Tell  us  something  about  your  education. 

A.  I  have  a  high  school  education  of  the  11th  grade. 

Q.  I  didn’t  hear. 

A.  I  have  a  high  school  education  of  the  11th  grade. 

Q.  Tell  us  what  kind  of  work  you  have  been  doing. 

A.  Truck  driver,  helper. 

Q.  Directing  your  attention  to  June  5  of  this  year,  1946. 
where  were  you  living? 

A.  I  was  living  at  434  Franklin  Street,  Northeast. 

Q.  And  with  whom  were  you  living? 

A.  With  my  wife. 
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Q.  What  time  did  you  get  up  that  day? 

A.  I  got  up  that  day  on  two  occasions.  I  went  back  to  bed 
after  I  got  up  the  first  time  and  then  I  remember  getting  up 
again  after  12  o’clock. 

Q.  Keep  your  voice  up  and  face  the  jury  so  they  can  hear 
everything  you  say. 

Tell  us  what  you  did,  what  were  your  movements,  what  you 
did  on  that  day. 

A.  On  the  morning  of  June  5 - 

Q.  (Interposing.)  Did  you  understand  my  last  question? 

A.  Repeat  it  again,  please. 

1167  Q.  All  right.  Tell  us  what  you  did,  what  your  move¬ 
ments  were  on  June  5,  1946. 

.  A.  On  the  morning  of  June  5,  1946. 1  was  in  bed  until  Jesse 
James  Patton  came  to  my  house.  My  landlord  told  me  that 
he  was  downstairs  and  wanted  to  see  me.  I  gets  up  out  of  bed, 
go  downstairs  and  talked  to  Patton. 

Patton  then  asked  me  did  I  want  to  go  out  and  make  some 
money.  I  told  him  “No,”  that  I  was  planning  on  leaving  town 
today  as  I  didn’t  go  yesterday.  Patton  then  asked  me  for  my 
pistol.  I  give  my  pistol  to  Patton  and  he  leaves. 

I  go  back  upstairs  and  go  to  bed. 

Along  about  12  o’clock,  I  sent  my  wife  around  to  her  mother’s 
house  to  get  two  suitcases  that  we  were  going  to  pack  our 
clothes  in  so  we  could  leave  to  go  to  South  Carolina.  When 
my  wife  come  back  from  her  mother's  she  told  me  that  I  would 
have  to  come  around  myself  and  ask  her  for  the  suitcases.  My 
landlord’s  friend  drove  us  around  to  my  mother-in-law’s  house 
and  she  told  me  that  she  would  have  to  ask  her  husband 
whether  it  would  be  all  right  for  me  to  use  the  suitcases. 

We  leave  her  house  and  goes  over  to  where  her  husband  was 
working  at  and  we  talked  for  about  fifteen  minutes  to  twenty 
minutes.  He  consented  to  give  us  the  suitcases  and  we  leave 
there  and  come  back  to  the  house  and  I  get  the  suitcases. 

1168  My  wife  and  I  go  back  to  the  house  and  pack  and  get 
ready  to  leave  for  South  Carolina.  On  the  way  back  to 

the  house,  I  gets  my  shirts  and  things  out  of  the  laundry  and 
she  gets  her  dresses  which  she  couldn’t  get  the  day  before  which 
was  the  reason  we  couldn’t  leave  until  Wednesday. 
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We  packs  our  clothes  and  sits  around  talking  to  my  landlord 
and  her  daughter  and  then  around  about  4  or  5  o’clock  in  the 
evening  we  went  to  my  mother’s  house.  My  landlady’s  friend 
drove  us  to  my  mother’s  house.  We  stayed  there  until  ajfter 
6,  after  my  mother  got  off  from  work.  We  talked  to  my  moiher 
for  awhile  and  then  my  sister,  my  wife  and  myself  left  the 
house  in  a  taxicab  for  the  Union  Station. 

I  arrived  at  the  Union  Station  about  7 : 15  or  7 : 30.  We  wjent 
to  the  information  desk  and  asked  for  the  train  to  Ridge  Springs. 
We  learned  that  the  train  for  Ridge  Springs,  South  Carolina, 
had  just  left.  My  wife  asked  would  there  be  another  train  put 
tonight  and  they  said,  “No,  the  next  train  for  Ridge  Springs 
will  be  the  next  evening  at  6:05,”  so  she  then  asked  was  thbre 
a  train  to  Columbia,  South  Carolina,  and  they  said,  “Yes,  it  vyill 
leave  at  8:05.”  | 

So  we  purchased  two  tickets  for  Columbia,  South  Carolina. 
Then  my  wife  and  sister  and  I  sat  down  until  about  8  o’clock. 
We  goes  to  track  27  along  with  my  sister  and  then  we  get  bn 
the  train  and  I  left  my  sister.  j 

On  the  way  down  to  South  Carolina,  I  mean  to 
1169  Columbia,  we  arrived  there  the  next  day  about  l|2 
o’clock.  We  left  Columbia,  take  the  taxicab  and  go^s 
to  the  bus  depot.  We  asked  when  the  bus  would,  leave  fbr 
Ridge  Springs.  We  found  out  that  the  bus  didn’t  leave  fc|r 
Ridge  Springs  until  7 :25  that  evening  so  we  asked  could  we  get 
a  bus  to  Batesburg,  and  they  said,  “Yes.” 

We  took  the  bus  from  Columbia  to  Batesburg.  We  got  off 
at  the  bus  station  at  Batesburg  and  my  wife  met  a  friend  of 
hers  and  she  asked  if  he  knew  anyone  that  would  take  us  to 
Ridge  Springs  to  her  aunt’s  house.  I  stayed  with  the  bags  and 
he  went  around  the  corner  somewhere.  When  he  come  back! 
she  told  me  that  she  had  succeeded  in  getting  someone  to  take! 
us  to  Ridge  Springs.  ' 

Then  this  fellow  come  around  in  his  automobile  and  he  car-; 
ried  us  to  his  undertaker’s  shop  where  his  wife  and  another 
lady  that  knew  my  wife  drove  us  to  Ridge  Springs. 

When  we  arrived  at  Ridge  Springs,  it  was  in  the  evening  ; 
around  5  o’clock,  I  would  say.  After  being  introduced  to  the 
people  down  there,  the  people  who  brought  us  left. 
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Q.  When  had  you  first  planned  to  go  to  Ridge  Springs? 

A.  I  had  first  planned  on  going  to  Ridge  Springs  in  1945. 

Q.  With  respect  to  this  trip  that  you  made  in  June,  June  5 
to  Ridge  Springs,  with  respect  to  that  trip  when  had  you  first 
made  up  your  mind  that  you  were  going  to  Ridge 
Springs? 

1170  A.  I  had  first  made  up  my  mind  to  go  to  Ridge  Springs 
in  May. 

Q.  When  you  did  that,  did  you  decide  upon  a  time  when 
you  would  go? 

A.  My  wife  and  I  and  mother-in-law  suggested  that  we 
would  wait  until  she  would  be  able  to  go  so  we  waited  until  June 
and  she  found  she  couldn’t  be  able  to  go,  so  we  decided  to  go 
in  June. 

Q.  You  know  a  witness  in  this  case  who  has  testified  named 
Wright?  Do  you  know  him? 

A.  Yes,  sir. 

Q.  Had  you  ever  told  him — you  can  answer  this  yes  or  no — 
had  you  ever  told  him  that  you  were  going  to  Ridge  Springs? 

A.  Yes,  sir. 

Q.  When  did  you  tell  him  that  you  were  going  to  Ridge 
Springs? 

A.  I  told  him  I  was  going  to  Ridge  Spring  about  a  week 
before  I  was  going. 

Q.  You  arrived  at  Ridge  Springs  and  what  did  you  do  while 
you  were  there? 

A.  I  went  swimming,  worked  around  the  farm. 

*  *  *  *  * 

1174  Mr.  Laughlin.  Now,  also,  this  morning,  I  offered 
in  evidence  the  verdict  of  the  coroner’s  jury,  and  it  was 

excluded.  So  that  the  record  may  be  clear,  I  would  like  to 
make  my  offer  of  proof  on  that. 

The  Court.  Very  well. 

Mr.  Murray.  I  am  sorry,  I  did  not  get  the  last. 

Mr.  Laughlin.  My  offer  of  proof. 

Mr.  Murray.  Oh,  yes. 

1175  Mr.  Laughlin.  I  want  to  show  that  in  his  verdict 
of  the  coroner’s  jury,  appearing  at  pages  28  and  29  of 

this  transcript  of  “Stenotype  report  of  proceeding  had  and 
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testimony  taken  before  Dr.  A.  Magruder  McDonald,  the  cor¬ 
oner,  in  and  for  the  District  of  Columbia,  June  11,  1946,  in 
the  matter  of  Maurice  Louis  Bernstein,  Deceased,  Case  No. 
14603,”  without  reading  all  of  it - 

The  Court.  I  suggest  that  one  way  to  identify  the  material 
is  to  mark  the  transcript  as  an  exhibit  for  identification,  I 
have  excluded  it,  it  then  can  become  a  part  of  the  record  on 
appeal,  having  been  marked  for  identification.  That  might 
be  easier  than  reading  it  into  the  record. 

Mr.  Laughlin.  Yes,  then  it  will  stay  here  with  the  ex¬ 
hibits — 


The  Court.  You  have  no  objection  to  that? 

Mr.  Laughlin.  No,  that  is  what  I  would  like  to  have  done. 

The  Court.  Here  as  an  exhibit,  only  it  has  not  been  ad¬ 
mitted  into  evidence,  it  is  just  like  any  other  exhibit  which 
is  excluded,  you  mark  it  for  identification,  and  it  is  part  of  the 
court  files. 

Mr.  Laughlin.  I  thnk  there  ought  to  be  something  in  the 
record  to  show  what  we  are  talking  about. 

The  Court.  Why,  of  course. 

Mr.  Laughlin.  If  that  is  done. 

1176  The  Court.  I  think  the  proper  procedure  with  any 
exhibit,  if  it  is  excluded,  you  mark  it  for  identification 
and  if  you  want  to  sign  any  error  by  reason  of  its  exclusion,  then 
it  becomes  a  part  of  the  record  for  that  purpose. 

Mr.  Laughlin.  Yes;  this  is  only  a  few  more  words. 

The  Court.  Very  well. 

Mr.  Laughlin.  What  I  want  to  offer — what  I  want  to  show, 
I  mean,  is  at  the  bottom  of  page  of  28  there  appears  this:  j 

“I  further  state  that  injuries  were  received  on  or  about  10:$0 
a.  m.  Wednesday,  June  5,  1946,  during  a  hold-up  and  robbery 
at  Bernstein’s  Drug  Store,  1786  Florida  Avenue,  Northwest, 
when  deceased,  owner  of  the  drug  store  was  shot  in  the  chest 
by  a  brown-skinned  colored  man,  38  to  40  years,  5  feet  l|0 
inches — 5  feet  11  inches — slender  build,  150  pounds  and  lat^r 
identified  as  Reginald  Joseph  Wheeler,  and  accompanied  bjy 
Jesse  James  Patton.” 

Now,  then,  Your  Honor,  I  believe  at  this  time  the  Reportejr 
should  put  an  identifying  mark  on  it. 
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The  Court.  As  an  excluded  exhibit. 

Mr.  Laughlin.  I  suppose  so,  then  there  ought  to  be  some 
identifying  mark  put  on  this,  there  is  no  mark  on  it,  there 
ought  to  be  a  mark. 

The  Court.  Mark  it  as  an  exhibit  for  identification,  De¬ 
fendant  Wheeler  Exhibit  1  for  Identification. 

*  *  #  *  * 

1177  Thereupon  Reginald  Joseph  Wheeler  resumed  the 
stand  and  testified  further  as  follows: 

Direct  examination  (resumed)  by  Mr.  Laughlin: 

Q.  Now,  when  we  recessed  at  noon,  I  was  asking  you  some 
questions  about  your  stay  at  Ridge  Springs.  Now  then,  I  will 
ask  you  this  question: 

While  there,  were  you  arrested  by  certain  police  officers? 

A.  Yes,  sir;  I  was. 

Q.  Now,  state  when  that  was. 

A.  I  was  arrested  on  Thursday  morning,  June  —  I  don’t  re¬ 
member  the  date. 

Q.  Can  you  give  us  the  time? 

A.  Five-thirty  in  the  morning. 

Q.  Now,  with  respect  to  that  time  that  morning,  what  time 
had  you  gone  to  bed  the  night  before? 

A.  I  had  gone  to  bed  around  10:30. 

Q.  Now,  can  you  tell  us  something  about  the  size  of  that 

1178  house,  the  number  of  rooms  in  it,  and  so  on? 

A.  Four  rooms  in  it. 

Q.  Was  it  one-story  or  two-story  house? 

A.  One-story. 

Q.  All  right.  Now  then,  relate  to  us  the  circumstances  of 
your  arrest,  tell  us  just  what  happened? 

A.  On  that  Thursday  morning  I  was  in  bed  and  the  officer 
came  to  the  door,  they  smashed  in,  and  the  sheriff  asked  me 
what  was  my  name,  was  my  name  Joe.  I  said,  “Yes,”  and  he 
stuck  a  pistol  in  my  face  and  told  me  to  get  out  of  bed  and 
stand  by  the  window.  Then  he  told  me  to — about  us  niggers 
killing  white  folks,  then  the  other  officer  came  in  and  they 
came  inside  and  poked  rifles  and  shotguns  at  my  back  and 
backed  me  up  against  the  window,  the  window  was  shut,  and 
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one  stuck  through  the  window  and  another  officer  pushed  a 
pistol  in  my  ear,  Detective  Sergeant  Perry  put  a  pistol  in  my 
ear  and  came  on  inside.  One  of  the  officers  asked  me  did  I 
have  a  pistol  and  I  told  him,  “Yes,  sir;  I  did,”  and  they  asked 
me  where  was  it  at  and  I  told  them  it  was  in  the  suitcase  along¬ 
side  of  the  bed. 

They  went  over  and  picked  it  up  and  said,  “This  is  the  one 
we  want.”  j 

They  brought  me  on  outside,  and  on  the  way  outside  they 
shoved  me  through  the  door.  When  I  got  outside  on  the  pofch 
they  asked  me,  “How  about  this,  nigger?” 

1179  Q.  What  about  what? 

A.  What  about  this,  nigger.  I  told  them  I  didjn’t 
know  what  they  were  talking  about  anyway,  and  I  didn’t  know 
what  they  were  down  there  for  and  what  they  wanted  me  for. 

Q.  Speak  slowly  and  distinctly  and  keep  your  voice  up  so 
that  we  can  all  hear  you.  Now,  continue  on.  I 

A.  And  after  that  they  placed  me  in  an  automobile  with  the 
officers  from  Washington  who  drove  down  in  that  automobile. 
I  was  in  the  back  handcuffed  to  Detective  Sergeant  Perry,  ahd 
in  the  front  of  the  automobile  was  Officer  Huffman,  and  I  later 
found  out  Officer  Bonaccorsy,  and  Detective — Deputy  Sheriff 
Perry  was  standing  by  the  door  of  the  automobile,  and  this 
other  sheriff,  Diamond,  was  standing  by  the  automobile,  ahd 
Sheriff  Diamond  asked  what  is  the  nigger  girl  taking  so  lojig 
for,  and  he  told  Diamond  to  go  in  there  and  get  some  of  thjat 
stuff. 

Mr.  Laughlin.  Wait  a  minute;  did  Your  Honor  hear  the 
last  part  of  that  answer — I  didn’t.  I  will  ask  the  Reporter  to 
please  repeat  the  last  part  of  his  answer.  j 

(The  Reporter  read  as  follows:  “And  Sheriff  Diamond  asked 
what  is  the  nigger  girl  taking  so  long  for,  and  he  told  Diamond 
to  go  in  there  and  get  some  of  that  stuff.”) 

By  Mr.  Laughlin  :  j 

Q.  Continue. 

A.  Then  she  came  on  out,  and  they  shoved  her  through 
1180  the  door  and  put  her  in  one  automobile  and  put  me  iii 
the  other,  and  we  drove  on  down  to  Saluda. 

737770 — 47 - 26 
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Q.  Now,  let  me  ask  you  this.  You  have  heard  the  testimony 
of  the  officers  here  that  when  they  entered  the  house  you  asked 
the  question,  “Have  they  got  Patton”?  Did  you  say  that  or 
did  you  not? 

A.  No,  sir;  I  did  not. 

Q.  You  also  heard  the  officers  testify  that  you  asked  the 
question,  “How  did  you  know  I  was  here.” 

Did  that  happen? 

A.  No,  sir;  it  didn’t. 

Q.  Now  then,  how  long  did  you  remain  at  the  house  with 
the  officers  before  you  went  to  the  car? 

A.  It  was  not  long  after  they  got  the  gun,  came  right  on  out. 

Q.  Now,  how  far  was  the  car  parked  from  the  house? 

A.  The  car  was  parked,  I  would  say,  about  from  here  to  the’ 
door,  halfway  from  the  house. 

Q.  All  right.  Now  then,  how  long  did  you  remain  in  the  car 
before  they  took  you  to  somewhere  else? 

A.  I  remained  in  the  car  about  twenty  minutes,  I  would  say, 
until  after  my  wife  got  her  clothes,  and  we  were  ready  to  leave. 

Q.  Now  then,  in  the  car,  did  you  have  any  conversation  with 
the  officers? 

1181  A.  I  did  not,  sir. 

Q.  You  heard  the  officers  testify  that  while  in  the  car 
you  told  them  about  what  had  happened  at  this  drug  store; 
did  that  happen? 

A.  No,  sir;  it  did  not. 

Q.  Now  then,  you  also  heard  the  officers  testify  at — that  in 
the  car  you  read — picked  up  and  read  a  newspaper;  did  that 
happen? 

A.  No,  sir;  it  did  not. 

Q.  Did  you  see  in  that  car  a  newspaper? 

A.  No,  sir. 

Q.  Now  then,  how  long  would  you  say  you  remained — wait 
a  minute,  I  will  withdraw  that. 

What  time  would  you  say  it  was  that  you  arrived  in  Saluda? 

A.  It  was  in  the  early  morning,  I  would  say  about  around — 
about  6  o’clock. 

Q.  All  right.  Now,  on  the  drive  from  Saluda — or  rather, 
from  Ridge  Springs  to  Saluda,  how  were  you  seated  in  the  car? 
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A.  I  was  seated  in  the  back  seat,  handcuffed  to  Detective 
Sergeant  Perry. 

Q.  Now  then,  were  any  weapons  drawn  in  that  automobile? 
A.  No,  sir;  there  were  no  weapons  drawn. 

Q.  Now,  was  there  any  conversation  between  Ridge  Springs 
and  Saluda? 

A.  No,  sir. 

1182  Q.  Now  then,  what  happened  after  you  got  through 
there? 

A.  We  got  to  Saluda,  they  took  me  out  of  the  automobile 
and  took  me  to  the  sheriff’s  house,  unhandcuffed  me,  and  that 
is  where  the  detective  from  Washington  left  and  Sheriff — 
Sheriff  Diamond  kicked  me  and  he  locked  me  up  in  a  cell,  I 
guess  you’d  call  it. 

Q.  And  was  there  any  conversation  there  between  you  and 
the  officers  from  South  Carolina,  or  the  District  of  Columbia 
officers?  I 

A.  No,  sir.  | 

Q.  All  right.  Then,  what  next  happened? 

A.  Then  I  asked  them — I  wanted  something  to  eat  and  ti^ey 
said,  “We  will  give  you  something  to  eat.”  ! 

They  went  downstairs  and  brought  me  back  a  cup  of  coffee, 
that  was  all. 

Q.  Now,  then,  was  there — did  you  have  any  conversation 
with  them  that  morning  at  all?  j 

A.  No,  sir;  the  only  conversation  I  had  with  them  was  whfen 
they  came  back  upstairs,  carried  me  back  upstairs  across  the 
road  to  the  courthouse. 

Q.  What  was  that? 

A.  The  courthouse. 

Q.  Yes;  I  mean  what  was  the  conversation  about? 

A.  The  conversation  was,  they  asked  me — they  wanted  to 
carry  me  back  to  Washington. 

1183  Q.  I  hand  you  Government’s  Exhibit  21,  and  ask  yc|u 
to  read  that  over,  then  I  will  ask  you  a  question — have 

you  seen  that  before? 

A.  No,  sir.  | 

(Witness  reads  document.) 
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By  Mr.  Laughlin  : 

Q.  Well,  I  call  your  attention  to  the  signature  on  here,  “Regi¬ 
nald  Joseph  Wheeler,”  and  I  will  ask  you  whether  that  is  your 
signature? 

A.  That  is  my  name,  but  not  my  signature. 

Q.  It  is  your  testimony  that  you  did  not  sign  that? 

A.  No,  sir;  I  did  not  sign  that. 

Q.  All  right.  Now  then,  I  will  ask  you  this  question  ;  while 
you  were  in  Saluda,  South  Carolina,  was  there  anything  said  to 
you  by  any  officer  about  going  before  a  United  States  Com¬ 
missioner  or  a  judge? 

A.  No,  sir;  there  was  not. 

Q.  Was  there  anything  said  to  you  about  a  removal  or  ex¬ 
tradition  hearing? 

A.  No,  sir;  there  was  not. 

Q.  Now,  then,  what  was  said  to  you,  if  anything,  about  your 
returning  to  Washington? 

A.  They  just  said  they  were  going  to  take  me  back  to  Wash¬ 
ington  ;  that  was  all. 

Q.  Now  then,  in  South  Carolina,  were  any  papers 
1184  presented  to  you  to  sign? 

A.  No,  sir. 

Q.  Did  you  sign  anything  in  South  Carolina  before  you  came 
back  to  Washington? 

A.  No,  sir — I  don’t  recall. 

Q.  Now  then,  let  me  ask  you  this,  were  you  requested  to 
sign  anything  in  South  Carolina? 

A.  Not  as  I  recall. 

Q.  All  right.  Now,  did  you  have  any  further  conversation 
with  any  of  the  officers  before  you  left  South  Carolina? 

A.  I  did  not. 

Q.  All  right.  Now  then,  what  time  did  you  leave  Saluda? 

A.  We  left  Saluda  that  morning  of  my  arrest. 

Q.  About  what  time,  if  you  know? 

A.  I  don’t  recall  the  time;  it  was  in  the  morning. 

Q.  Who  accompanied  you,  who  was  with  you? 

A.  Detective  Sergeant  Huffman,  Detective  Sergeant  Perry, 
Detective  Sergeant  Bonaccorsy. 
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Q.  All  right.  Now,  did  you  come  straight  through  to  Wash¬ 
ington,  or  did  you  stop  somewheres? 

A.  We  stopped. 

Q.  Where? 

A.  Charlottesville,  North  Carolina? 

Q.  Where? 

A.  Charlottesville. 

1185  Q.  Charlottesville,  North  Carolina? 

A.  I  think  that  is  it. 

Q.  What  time  did  you  get  there? 

A.  We  got  there  in  the  evening,  I  would  not  say  what  time  it 
was,  I  don’t  remember,  I  don’t  know,  but  the  sun  was  still  Up. 
Q.  And  how  long  did  you  remain  there?  j 

A.  We  remained  there  until  1  o’clock  the  next  morning. 

Q.  Now,  were  you  given  anything  to  eat  during  that  time?1 
A.  No,  sir. 

Q.  You  say  in  the  morning  you  had  a  cup  of  coffee? 

A.  Yes,  sir. 

Q.  Did  you  have  anything  for  lunch? 

A.  No,  sir. 

Q.  And  is  it  your  testimony  you  had  nothing  to  eat  in  tfae 
evening? 

A.  Only  after  they  locked  me  up  at  Charlottesville. 

Q.  What  did  you  have  there? 

A.  I  had  an  egg  sandwich  and  a  ham  sandwich. 

Q.  Now  then,  when  did  you  leave  there? 

A.  I  left  there  at  one  o’clock  the  next  morning. 

Q.  Where  did  you  go  then? 

A.  We  left  there  and  started  back  to  Washington. 

Q.  What  time  did  you  get  to  Washington? 

A.  We  got  to  Washington  at  Police  Headquarters  ^t 

1186  twelve  o’clock. 

Now  then,  can  you  tell  us  how  you  know  it  was  twelvte 
o’clock?*  | 

A.  There  was  a  clock  in  the  homicide  office  which  I  noticed 
it  was  twelve  o’colck. 

Q.  And  then,  where  did  you  go  in  Police  Headquarters? 

A.  To  the  homicide  room,  across  the  hall  from  the  check 
room. 
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By  Mr.  Laughlin: 

Q.  Well,  I  call  your  attention  to  the  signature  on  here,  “Regi¬ 
nald  Joseph  Wheeler,”  and  I  will  ask  you  whether  that  is  your 
signature? 

A.  That  is  my  name,  but  not  my  signature. 

Q.  It  is  your  testimony  that  you  did  not  sign  that? 

A.  No,  sir;  I  did  not  sign  that. 

Q.  All  right.  Now  then,  I  will  ask  you  this  question ;  while 
you  were  in  Saluda,  South  Carolina,  was  there  anything  said  to 
you  by  any  officer  about  going  before  a  United  States  Com¬ 
missioner  or  a  judge? 

A.  No,  sir;  there  was  not. 

Q.  Was  there  anything  said  to  you  about  a  removal  or  ex¬ 
tradition  hearing? 

A.  No,  sir;  there  was  not. 

Q.  Now,  then,  what  was  said  to  you,  if  anything,  about  your 
returning  to  Washington? 

A.  They  just  said  they  were  going  to  take  me  back  to  Wash¬ 
ington  ;  that  was  all. 

Q.  Now  then,  in  South  Carolina,  were  any  papers 
1184  presented  to  you  to  sign? 

A.  No,  sir. 

Q.  Did  you  sign  anything  in  South  Carolina  before  you  came 
back  to  Washington? 

A.  No,  sir — I  don’t  recall. 

Q.  Now  then,  let  me  ask  you  this,  were  you  requested  to 
sign  anything  in  South  Carolina? 

A.  Not  as  I  recall. 

Q.  All  right.  Now,  did  you  have  any  further  conversation 
with  any  of  the  officers  before  you  left  South  Carolina? 

A.  I  did  not. 

Q.  All  right.  Now  then,  what  time  did  you  leave  Saluda? 

A.  We  left  Saluda  that  morning  of  my  arrest. 

Q.  About  what  time,  if  you  know? 

A.  I  don’t  recall  the  time;  it  was  in  the  morning. 

Q.  Who  accompanied  you,  who  was  with  you? 

A.  Detective  Sergeant  Huffman,  Detective  Sergeant  Perry r 
Detective  Sergeant  Bonaccorsy. 
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Q.  All  right.  Now,  did  you  come  straight  through  to  Wash¬ 
ington,  or  did  you  stop  somewheres? 

A.  We  stopped. 

Q.  Where? 

A.  Charlottesville,  North  Carolina? 

Q.  Where? 

A.  Charlottesville. 

1185  Q.  Charlottesville,  North  Carolina? 

A.  I  think  that  is  it.  1 

Q.  What  time  did  you  get  there? 

A.  We  got  there  in  the  evening,  I  would  not  say  what  tim^  it 
was,  I  don’t  remember,  I  don’t  know,  but  the  sun  was  still  tip. 
Q.  And  how  long  did  you  remain  there? 

A.  We  remained  there  until  1  o’clock  the  next  morning! 

Q.  Now,  were  you  given  anything  to  eat  during  that  time?* 
A.  No,  sir.  | 

Q.  You  say  in  the  morning  you  had  a  cup  of  coffee? 

A.  Yes,  sir.  j 

Q.  Did  you  have  anything  for  lunch? 

A.  No,  sir. 

Q.  And  is  it  your  testimony  you  had  nothing  to  eat  in  the 
evening?  I 

A.  Only  after  they  locked  me  up  at  Charlottesville. 

Q.  What  did  you  have  there? 

A.  I  had  an  egg  sandwich  and  a  ham  sandwich. 

Q.  Now  then,  when  did  you  leave  there? 

A.  I  left  there  at  one  o’clock  the  next  morning. 

Q.  Where  did  you  go  then? 

A.  We  left  there  and  started  back  to  Washington. 

Q.  What  time  did  you  get  to  Washington? 

A.  We  got  to  Washington  at  Police  Headquarters  ajt 

1186  twelve  o’clock. 

Now  then,  can  you  tell  us  how  you  know  it  was  twelve 

o’clock?* 

A.  There  was  a  clock  in  the  homicide  office  which  I  notice^ 
it  was  twelve  o’colck. 

Q.  And  then,  where  did  you  go  in  Police  Headquarters? 

A.  To  the  homicide  room,  across  the  hall  from  the  check 
room. 
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Q.  Who  was  there? 

A.  Lieutenant  Flannery  was  there. 

Q.  Lieutenant  who? 

A.  Flannery,  I  think  his  name  is,  Sergeant — Officer  Bonac- 
corsy,  Perry,  Huffman,  and  about  16  or  17  other  officers,  one 
of  them  I  remember  was  Scott. 

Q.  I  didn't  get  the  last  part  of  your  answer,  may  I  have  it 
read,  Your  Honor. 

The  Court.  Certainly. 

(The  Reporter  read  as  follows:  “About  16  or  17  other  officers, 
one  of  them  I  remember  was  Scott.”) 

By  Mr.  Laughlin: 

Q.  Now,  can  you  tell  us  why  you  were  taken  to  the  homicide 
office,  if  you  know? 

A.  I  do  not  know. 

Q.  Now  then,  what  happened  at  the  homicide  office? 
1187  A.  They  carried  me  into  the  homicide  office  and  set 
me  down  and  Officers  Perry,  Bonaccorsy,  and  Huffman 
left  me  there  with  another  officer,  and  they  went  out  and  they 
came  back  in,  they  took  me  over  to  the  corner  and  told  me  that 
the  coroner  was  coming  over  to  examine  me. 

Mr.  Laughlin.  I  didn’t  get  the  last  part  of  the  answer,  I 
will  ask  the  Reporter  to  please  repeat  it. 

(The  Reporter  read  as  follows:  “They  carried  me  into  the 
homicide  office  and  set  me  down  and  Officers  Perry,  Bonaccorsy, 
and  Huffman  left  me  there  with  another  officer,  and  they  went 
out  and  they  came  back  in,  they  took  me  over  to  the  corner 
and  told  me  that  the  coroner  was  coming  over  to  examine  me.”) 

The  Witness.  Left  me  in  the  corner,  the  corner  of  the  room 
and  the  coroner  was  coming  over  to  examine  me. 

By  Mr.  Laughlin: 

Q.  In  other  words,  do  I  understand  you  that  they  took  you 
to  the  comer? 

A.  In  the  corner  of  the  room. 

Q.  The  comer  of  the  room? 

A.  That  is  right. 

Q.  And  they  said  the  coroner  was  coming  to  examine  you? 

A.  Yes. 
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The  Court.  It  was  perfectly  clear  from  the  beginning. 

1188  Mr.  Laughlin.  Yes,  but  he  had  “coroner”  when  it 

was  the  “corner,”  Your  Honor.  j 

By  Mr.  Laughlin  :  j 

Q.  Now  then,  what  next  happened? 

A.  Before  the  coroner  got  there  they  asked  me  about  this 
here  murder  and  I  told  them  I  didn’t  know  nothing  about  it.  i 
Then  they  said  they  wanted  me  to  sign  my  confession  to  it 
and  I  said  I  was  not  going  to  sign  no  confession,  because  I 
didn’t  know  anything  about  it.  Then  they  asked  me,  they  said 
what  was  my  activities  the  day  of  June  5th  after  12  o’clock,  and 
I  told  them  my  activities. 

Q.  Now,  what  did  you  tell  them? 

A.  I  told  them  at  12  o’clock  I  got  out  of  bed  and  told  my 
wife  to  go  around  to  her  mother-in-law’s  house  to  ask  her  to 
lend  her  two  suitcases,  which  she  did.  When  she  returned 
back  she  told  me  that  I  would  have  to  come  around  there  and 
ask  her  for  them  myself,  so  my  landlord  friend  and  myself,  be 
drove  me  over  to  my  wife  around  there,  and  he  had  to  leave, 
so  I  asked  my  mother-in-law  about  the  suitcases  and  she  told 
me  I  would  have  to  go  over  on  the  job  where  her  husband 
worked  at  and  ask  him  about  the  suitcases.  So  I  left  my  wife 
at  the  house  and  I  went  over  on  the  job  and  talked  with  hirja 
about  the  suitcases  and  he  gave  his  consent  to  have  us  use  the 
suitcases.  ! 

I  came  back  to  the  house  and  I  got  the  suitcases  and  I  started 
on  down  Que  Street,  down  Que  Street  and  got  my  launl- 

1189  dry  and  continued  on  home. 

After  I  got  home  I  packed  my  two  suitcases,  packed 
my  clothes,  and  then  I  left  the  house  and  my  landlord  friend 
again  took  me  from  there  to  my  mother’s  house,  where  I  waited 
around  until  my  mother  came  home.  When  my  mother  came 
home  I  talked  for  a  while,  then  we  got  ready  to  go  to  Union 
Station.  j 

My  sister,  my  wife  and  I  took  a  taxicab  and  proceeded  to 
the  Union  Station.  After  we  got  to  the  Union  Station  we  went 
to  the  Information  Desk  and  asked  the  lady  when  the  next1 
train  for  Ridge  Springs,  South  Carolina,  was,  we  were  informed 
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that  the  train  had  just  left  for  Ridge  Springs,  and  that  there 
would  not  be  another  train  until  the  following  day  at  six  o’clock. 

My  wife  then  asked  the  lady  could  we  get  a  train  to  Colum¬ 
bia,  South  Carolina,  and  she  said  yes,  that  the  train  was  on  the 
track,  and  then  we  purchased  two  tickets  to  Columbia,  South 
Carolina,  and  I  asked  her  when  the  train  would  leave  and  she 
said  8:05.  We  sat  down  in  the  Union  Station  until  8  o’clock, 
then  my  sister,  my  wife  and  myself  went  to  the  train  gate, 
Track  27,  and  there  my — and  there  I  parted  from  my  sister 
and  we  went  and  caught  the  train. 

Q.  Now,  at  the  time  that  you  told  them  that,  was  there  an 
officer  there  sitting  at  the  typewriter? 

A.  Yes,  sir;  there  was. 

Q.  And  did  you  know  the  name  of  that  officer? 

A.  I  didn’t  know  the  name  of  the  officer. 

1190  Q.  Have  you  seen  him  in  court  here? 

A.  Yes,  sir;  I  have. 

Q.  Now,  before — as  you  were  telling  them  that,  was  he 
seated  at  the  typewriter  taking  it  down? 

A.  Yes;  he  was. 

Q.  Now,  at  that  time,  while  he  was  taking  it  down,  who  else 
was  present? 

A.  The  typewriter  officer  was  present  and  Sergeants  Huff¬ 
man,  Bonaccorsy  and  this  Lieutenant  Flannery. 

Q.  What? 

A.  This  Lieutenant  Flannery. 

Q.  Now,  then,  how  long  would  you  say  that  you  remained 
in  the  homicide  office  at  that  time? 

A.  Between  20  and  30  minutes. 

Q.  During  that  time,  did  any  other  officers  come  in? 

A.  Yes,  sir. 

Q.  Who  came  in? 

A.  Officer  Scott  was  one  of  them  that  came  in,  there  were 
a  lot  of  others  came  in  and  out. 

Q.  Did  any  other  officer  come  in  and  take  any  part  in  the 
questioning? 

A.  No,  sir;  when  the  questioning  started  Lieutenant  Flaherty 
was  not  there,  but  Officer  Huffman  went  out  and  brought  him 
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in,  and  he  asked  a  couple  of  questions,  and  then  the  questioning 
continued. 

1191  Q.  Now  then,  who  did  the  questioning  of  you,  sjlr? 
A.  Officer  Huffman  and  Lieutenant  Flaherty. 

Q.  Yes.  Did  Mr.  Bonaccorsy  take  any  part  in  the  question¬ 
ing? 

A.  No,  sir. 

Q.  Now  then,  after  you  told  them  that,  you  told  us  it  was 
taken  down  on  the  typewriter.  Then  was  it  shown  to  you,  sir? 
A.  Yes,  sir;  it  was. 

Q.  And  can  you  tell  me  whether  it  was  one  page  or  moj*e 
than  one  page? 

A.  It  was  one  page. 

Q.  What,  if  anything,  was — I  will  withdraw  that.  Was  it 
read  to  you  or  were  you  told  to  read  it  over? 

A.  I  was  told  to  read  it  over. 

Q.  Now  then,  at  that  time,  did  you  sign  it? 

A.  Yes,  sir;  I  did. 

Q.  All  right,  tell  us  now  how  you  signed  it? 

A.  I  signed  my  name  “Reginald  Joseph  Wheeler.” 

Q.  And  where  did  you  sign  your  name? 

A.  I  signed  my  name  at  the  bottom  on  the  righthand  side}, 
on  the  lefthand  side  and  across  the  top. 

Q.  Was  anything  said  by  the  police  officers  at  that  time  as 
to  why  you  did  that?  | 

A.  Yes,  sir. 

1192  Q.  And  what  was  said,  and  who  said  it? 

A.  They  asked  me  why  did  I  do  that  and  I  told  then* 
it  was  so  that  they  would  not  be  able  to  write  anything  on  the 
confession  without  my  knowing  it,  and  they  told  me  that  they; 
thought  I  was  pretty  smart  by  doing  that.  | 

Q.  What  officer  said  that,  if  you  recall?  j 

A.  I  think  it  was  Officer  Huffman. 

Q.  Now  then,  can  you  tell  me  this,  was  any  brutality  or  force 
used  on  you  at  Headquarters? 

A.  No,  sir;  there  was  not. 

Now  then,  I  hand  you  Government’s  Exhibit  20,  and  I  will 
ask  you  to  read  that  over  first — read  it  very  carefully,  then  I 
will  ask  you  some  questions  about  it. 
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A.  The  whole  thing? 

Q.  Yes;  I  want  you  to  read  it  over,  take  your  time. 

(The  witness  reads  the  statement.) 

By  Mr.  Laughlin: 

Q.  You  have  read  that  over,  have  you,  sir? 

A.  Yes,  sir. 

Q.  Now  then,  I  call  your  attention  to  the  fourth  page,  the 
name  “Reginald  Joseph  Wheeler”,  and  I  will  ask  you  whether 
that  is  your  handwriting? 

A.  That  is  my  name,  but  not  my  writing. 

Q.  Now  then,  I  call  your  attention  to  page  one  in  the  lower 
righthand  corner  “R.  W.”  and  ask  you  whether  that  is 

1193  your  writing? 

A.  It  is  not. 

Q.  I  call  your  attention  to  page  two,  lower,  righthand  comer 
“R.  W.”  and  ask  you  whether  that  is  your  writing? 

A.  It  is  not. 

Q.  I  call  your  attention  to  page  three,  lower  righthand  cor¬ 
ner,  “R.  W.”  and  ask  you  whether  that  is  your  writing? 

A.  It  is  not. 

Q.  Now,  I  will  ask  you  this,  Mr.  Witness,  and  ask  you  to  pay 
close  attention  while  I  read  this  to  you,  while  you  were  in  the 
homicide  room,  I  will  ask  you  whether — as  to  whether  this 
question  was  put  to  you  by  Officer  Huffman : 

“Reginald  Wheeler,  you  are  being  held  on  account  of  the 
death  of  Maurice  L.  Bernstein,  white,  who  was  pronounced 
dead  at  11:10  a.  m.,  June  5,  1946,  this  death  being  caused  by 
being  shot  while  in  premises  1786  Florida  Avenue  Northwest, 
about  10:30  a.  m.,  June  5,  1946.  I  now  ask  you  if  you  want 
to  make  a  complete  statement  telling  what  knowledge  you 
may  have  of  this  shooting  so  that  it  may  be  taken  down  in 
typewritten  form.  Before  doing  so  I  advise  you  that  your 
statement  must  be  made  freely  and  voluntarily,  also  that  your 
statement  will  be  used  in  court  at  your  trial  if  it  becomes  neces¬ 
sary.  After  hearing  what  I  have  just  told  you,  do  you 

1 194  want  to  make  a  complete  statement?” 

Now  then,  while  you  were  at  the  homicide  office,  were 
you  asked  that  question  by  Officer  Huffman? 

A.  I  was  not. 
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Q.  Now  then,  can  you  tell  me,  sir,  the  meaning  of  the  terms 
“freely  and  voluntarily”? 

A.  Freely  and  voluntarily  means  you — now  sign  away  your 
rights,  I  guess. 

Q.  Now  then,  I  will  ask  you  this  question,  what  is  the  mean¬ 
ing  of  the  term  “common-law  wife”? 

The  Court.  Now,  I  don’t  know  how  that  is  relfevant. 

Mr.  Laughlin.  Do  you  want  me  to  state  it  at  the  bench 
or  in  open  court? 

The  Court.  I  don’t  care,  it  makes  no  difference  to  me.  j 

Mr.  Laughlin.  The  witness  has  denied  that  this  writing  is 
his,  he  signed  another  paper  which,  according  to  the  evidence 
has  not  been  produced  here.  Now  then,  if  this  matter  in  here 
is  not  his,  but  was  composed  by  someone  else — they  contend  it 
is  his — we  have  the  right  to  determine  the  question  as  to  jhis 
degree  of  capacity,  as  to  whether  he  understood  the  meaning 
of  these  terms. 

The  Court.  Yes,  I  know,  but  his  answer  would  be  self- 
serving  ;  you  understand  what  I  mean — I  don’t  know  as  I  cjan 
make  it  any  plainer. 

Mr.  Laughlin.  I  don’t  know  how  else  to  do  it. 

1195  The  Court.  He  said  he  had  a  high  school  education. 

Mr.  Laughlin.  Well,  it  is  my  position  on  this,  Your 
Honor.  Of  course,  I  will  abide  by  your  ruling — I  have  askpd 
the  question  and  Your  Honor  excludes  it.  The  record  will  be 
preserved.  •  I 

By  Mr.  Laughlin: 

Q.  Now,  Mr.  Witness,  I  will  ask  you  this  question,  while  you 
were  at  the  homicide  office  were  you  asked  this  question  by 
Officer  Huffman?  j 

“Have  you  made  your  statement  and  answer  to  the  questions 
freely  and  voluntarily  without  any  force  or  promise  being  made 
or  used  by  anyone  to  obtain  the  same?” 

Were  you  asked  that  question? 

A.  I  was.  '  j 

Q.  What  was  your  answer? 

A.  My  answer  was  yes.  I 
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Q.  And  that  was  with  respect  to  what  paper,  sir? 

A.  To  the  paper  I  had  told  the  officers  of  my  activities  after 
12  o’clock  on  June  5th,  1946. 

Q.  All  right.  Now  then,  what  happened  after  you  left  the 
homicide  office  on  this  occasion? 

A.  I  was  taken  to  the  fingerprint  room  where  my  picture 
was  took,  after  that  I  went  to  the  police  line-up. 

Q.  And  where  was  that  line-up,  sir,  if  you  know? 

1196  A.  To  the  best  of  my  knowledge,  the  line-up  was  on 
the  second  floor  at  Police  Headquarters. 

Q.  Who  was  present? 

A.  Detective  Sergeant  Perry,  Huffman,  and  Lieutenant 
Flaherty  and  Bonaccorsy. 

Q.  Now’  then,  who  else  was  in  the  line-up,  if  anyone? 

A.  There  were  four  men  besides  myself. 

Q.  And  by  the  way,  wffiat  is  your  weight? 

A.  My  weight  when  I  entered  the  District  Jail  was  196 
pounds. 

Q.  And  do  you  know  what  your  weight  was — withdraw  that. 
What  was  the  date  you  went  in  District  Jail? 

A.  I  don’t  know  the  date,  but  it  was  the  same  Friday  that 
they  brought  me  back. 

Q.  Yes.  Now  then,  how  tall  are  you? 

A.  I  am  five  foot  ten. 

Q.  And  your  age,  again? 

A.  I  am  26  years  old. 

Q.  How  do  you  describe  yourself  as  to  complexion? 

A.  I  am  a  dark-skinned  man. 

Q.  Now  then,  can  you  tell  us  something  about  these  other 
persons  in  the  line-up,  their  age,  height,  and  complexion? 

A.  The  rest  of  the  men  in  the  line-up  were  much  lighter 
than  I  was,  and  they  were  not  as  stout,  one  of  them  was 

1197  as  stout,  but  the  others  were  not. 

Q.  How  were  you  placed  in  the  line-up? 

A.  I  was  placed  No.  2  man  to  your  left  side  in  the  line-up. 
Q.  Now,  in  this  room  where  the  line-up  was,  what  other 
persons  were  present,  if  you  know? 

A.  Well,  three  people  were  there  that  were  here  in  this  case. 
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Q.  And  their  names,  if  you  know? 

A.  Dr.  Nis — Nus — Nus — Nusbickel  and  Virginia —  one  jfat 
girl  and  one — I  don’t  know  the  names  of  them. 

Q.  All  right.  Now,  how  far  were  you  from  Dr.  Nusbickel? 

A.  I  was  about  from  where  I  was  standing  and  Dr.  Njus- 
bickel,  he  was  about  where  the  marshal  is  sitting  right  there. 

Q.  Now  then,  was  he  near  the  two  girls? 

A.  He  was  one  seat  away  from  the  girls. 

Q.  Now  then,  can  you  tell  us  whether  there  were  any  of¬ 
ficers  near  him? 

A.  Lieutenant  Flaherty  was  standing  behind  Dr.  Nusbickel. 

Q.  Could  you  tell  whether  there  was  any  conversation  goi|ng 
on  between  those  officers  and  any  of  the  other  persons? 

A.  By  holding  my  head  down  I  could  see  out  there,  and  I 
seen  Lieutenant  Flaherty  bend  down  and  talk  to  Dr.  Nusbickjel. 

Q.  Now  then,  after  this  line-up  you  heard  testimony 
1198  yesterday  that  you  came  down  and  engaged  certain  |of 
these  witnesses  in  conversation;  you  talked  with  them ; 
that  you  talked  with  certain  of  the  witnesses  that  day  at  the 
line-up;  did  that  happen? 

A.  I  only  told  them  I  didn’t  know  anything  about  the  case. 

Q.  Mr.  Witness,  is  it  your  testimony  that  Dr.  Nusbickel  was 
the  distance  from  where  you  are  now  to  this  table,  as  I  under¬ 
stand  it? 

A.  To  the  marshal  sitting  behind  you. 

Q.  This  marshal?  j 

A.  Yes,  sir.  | 

The  Court.  About  where  is  that.  Identify  it  in  the  recor^i, 
just  inside  the  rail,  is  it  not? 

Mr.  Laughlin.  Yes. 

The  Witness.  Yes. 

Mr.  LaughlinTI  don’t  know,  Your  Honor,  whether  we  need 
approximate  it,  I  think  that  will  be  plain  enough. 

The  Court.  Just  inside  the  rail. 

Mr.  Laughlin.  Just  inside  the  rail. 

I 

By  Mr.  Laughlin  :  j 

Q.  Mr.  Witness,  you  testified  that  in  Ridge  Springs,  Soutk 
Carolina,  when  the  police  came  to  you,  arrested  you,  that  the 
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officers — certain  statements  were  made  by  the  officers  to 

1199  you.  Now,  were  those  statements  made  by  the  Wash¬ 
ington  police  officers  or  the  South  Carolina  officers? 

A.  Which  statements? 

Q.  When  they  arrested  you  in  South  Carolina,  the  police 
"•  4  came  into  the  house  and  you  say  pointed  the  guns  at  you,  what 
:  was  said  by  any  police  to  you? 

The  Court.  Haven’t  you  gone  over  that  this  afternoon? 
Mr.  Laughlin.  There  is  one  point  I  want  to  clear  up  on 
that,  Your  Honor. 

The  Court.  Very  well. 

By  Mr.  Laughlin: 

Q.  At  the  time  you  were  arrested  in  South  Carolina,  was 
anything  said  to  you  about  what  would  happen  to  you  if  you 
had  killed  a  man  in  South  Carolina? 

A.  Yes,  sir. 

Q.  What  was  said? 

A.  That  they  would  just  hang  me  to  the  nearest  tree. 

Q.  Now,  Mr.  Witness,  I  will  ask  you  this  question :  Were  you 
in  Bernstein’s  Drug  Store  on  June  oth,  1946? 

A.  I  was  not. 

Q.  Did  you  shoot  Mr.  Bernstein? 

A.  I  did  not. 

Mr.  Laughlin.  You  may  cross-examine. 

Cross-examination  by  Mr.  Murray: 

Q.  What  schools  did  you  attend  in  the  District  of 

1200  Columbia? 

A.  I  attended  Mott  School,  Cook  School,  Phelps  Vo¬ 
cation  School,  and  Armstrong  Senior  High. 

Q.  When  did  you  leave  Armstrong? 

A.  1937. 

Q.  What  month? 

A.  June,  sir. 

Q.  In  October  1937,  were  you  convicted  in  the  District  of 
Columbia  and  you  pleaded  guilty  on  the  charge  of  robbery  and 
sentenced  in  the  following  month,  November  19,  to  one  to 
two  years? 

A.  I  was. 
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Q.  Were  you  convicted  on  that  same  day  of — on  a  like  plea  • 
of  guilty  in  another  case  of  robbery  and  sentenced  on  the  sajme 
day,  November  19,  1937,  on  a  charge  of  robbery  one  to  two 
years? 

A.  Yes,  sir. 

Q.  Both  sentences  to  run  together,  concurrently,  so-called, 
right?  '  ! 

A.  They  were. 

Q.  Did  you  go  to  work  in  1938? 

A.  1938? 

Q.  Yes. 

A.  No,  sir.  1 

1201  Q.  Did  you  go  to  work  before  November,  1939?  i 

A.  Yes,  sir.  | 

Q.  Were  you  employed? 

A.  Fifth  and  Florida  Market,  Northeast.  I 

Q.  Do  you  remember  the  date  of  your  employment,  the 
month? 

A.  No,  sir;  I  don’t. 

Q.  Can  you  give  us  the  time  of  the  year  you  had  emplov- 
ment  there,  fall,  winter,  or  summer? 

A.  During  the  summer. 

Q.  Were  you  convicted  of  robbery  in  November  1937  on  a 
plea  of  guilty  and  given  two  to  three  years? 

A.  I  was,  sir. 

Q.  And  on  the  same  day  convicted  on  a  plea  of  guilty  to 
another  charge  of  robbery  and  also  given  two  to  three  years!? 

A.  I  don’t  recall  that. 

Q.  Don’t  you  recall  that  on  the  17th  day  of  November  1930 
you  pleaded  guilty  to  two  charges  of  robbery  and  received  a 
sentence  of  two  to  three  years  in  each  case,  to  run  concurrently!? 

A.  I  don’t  remember  that,  sir.  I  remember  one  charge  onlyj, 
one  to  two-year  sentence. 

(At  this  time  the  Reporter  called  Mr.  Murray’s  attention 
to  the  fact  that  in  his  original  question  he  used  the  month  of 
November  1937.) 

1202  Mr.  Murray.  If  I  did,  I  was  in  error,  I  should  have 
said  1939. 
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By  Mr.  Murray: 

Q.  I  may  have  confused  you  by  the  question  when  I  said 
1937  instead  of  1939;  were  you  confused? 

A.  Yes,  sir;  that  is  the  reason  why  I  answered  it  as  I  did. 

Q.  I  beg  your  pardon,  I  asked  you  about  two  pleas  of  guilty 
to  robbery  charges  in  1937,  then  I  asked  you  about  your  em¬ 
ployment,  and  now  I  will  ask  you  the  question  whether  in  No¬ 
vember  1939,  you  were  convicted  on  your  plea  of  guilty  on  the 
17th  of  November  1939  of  robbery  and  got  a  sentence  of  two 
to  three  years,  and  further  on  that  same  day  whether  you  did 
not  plead  guilty  to  another  charge  of  robbery  and  received  a 
sentence  of  two  to  three  years,  those  two  sentences  to  run 
together? 

A.  There  was  one  to  three  years,  not  two. 

Q.  I  will  ask  you  the  question,  did  you  not  plead  guilty  to 
four  cases  of  robbery  in  this  District  and  received  sentences  in 
four  cases  of  robbery? 

A.  It  was  not  robbery ;  they  said  it  was  robbery. 

Q.  I  am  asking  you  what  you  pleaded  to,  wasn’t  it  the  charge 
of  robbery? 

A.  Yes,  sir. 

Q.  Now,  between  1939  and  1944,  how  were  you  em- 
1203  ployed,  if  you  were? 

A.  I  was  employed  in  the  Fifth  and  Florida  Market 
and  Lichtman  Theaters. 

Q.  I  am  sorry,  I  didn’t  get  that. 

A.  Lichtman  Theaters. 

Q.  You  were  employed  as  a  porter  there,  weren’t  you? 

A.  Yes,  sir;  and  as  money  handler. 

Q.  Money  handler? 

A.  Yes,  sir. 

Q.  Now,  in  July  1944,  were  you  convicted  on  your  plea  of 
guilty  of  the  crime  of  forgery  and  uttering,  and  did  you  receive 
upon  that  same  day  of  that  plea,  that  is,  July  3,  1944,  a  sen¬ 
tence  of  from  four  months  to  one  year  and  a  day? 

A.  I  received  that  sentence,  but  in  the  fall,  they  sentenced 
me  to  a  year  and  a  day  on  a  plea  of  guilty,  on  account  of  my 
record. 
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Q.  I  am  asking  you  if  you  pleaded  guilty  and  did  you  recjeive 
that  sentence? 

A.  Only  on  just  what  I  told  you. 

Q.  I  am  sorry,  I  don’t  understand  your  answer.  I  • 

A.  I  say  I  received  that  sentence  only  if  I  would  plead  guilty 
to  the  charge,  which  I  was  not,  but  I  was  to  be  sentenced  for 
four  years  (sic)  to  a  year  and  a  day  and  on  account  of  my 
previous  record. 

Q.  Did  you  plead  guilty  to  the  charge  of  forgery  and 

1204  uttering? 

A.  I  pleaded  guilty;  yes,  sir.  j 

Q.  And  did  you  receive  the  sentence  I  asked  you  about? 

A.  Yes,  sir;  I  did. 

Q.  Did  you  go  to  Saluda,  South  Carolina  to  get  money? 

A.  No,  sir.  ! 

Q.  Did  you  get  money  down  in  South  Carolina?  j 

A.  No,  sir.  j 

Q.  When  did  you  first  learn  that  Dr.  Bernstein  had  been 
shot  and  killed? 

A.  I  first  learned  that  Dr.  Bernstein  had  been  shot  and  killed 
the  day  I  was  taken  to  the  Saluda,  South  Carolina,  Courthouse. 

Q.  And  just  where  were  you  when  you  learned  that? 

A.  I  had  been  taken  upstairs  and  brought  back  to  the  court¬ 
house,  they  told  me  they  were  bringing  me  back  to  Washington. 

Q.  Exactly  where  were  you  when  you  were  first  informed  of 
Dr.  Bernstein’s  death? 

A.  It  was  in  the  courthouse,  sir. 

Q.  What  person  told  you,  or  in  what  other,  way  did  you  learn 
about  it? 

A.  I  learned  about  it  from  one  of  the  officers,  I  don’t  remem¬ 
ber  which  one. 

Q.  Are  you  referring  to  the  Washington  police  officer^? 

1205  A.  I  am,  sir. 

Q.  Was  it  one  of  the  officers  who  have  testified  i^i 
this  case? 

A.  It  was,  sir. 

Q.  Did  you  need  money  on  June  5th? 

A.  I  did  not,  sir. 
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Q.  How  much  money  did  you  have,  if  you  remember,  on 
June  5th? 

A.  I  had  a  little  better  than  1200  and  some  odd  dollars. 

Q.  How  long  had  you  had  1200  and  some  odd  dollars? 

A.  I  had  had  it,  I  think  it  was,  from  February. 

Q.  Of  1946? 

A.  It  was,  sir. 

Q.  Where  did  you  get  it,  and  how  did  you  get  it? 

A.  I  obtained  money  from  the  numbers. 

Q.  When  in  February,  if  you  know,  did  you  obtain  the 
money? 

A.  I  was  working  in  the  Fifth  and  Florida  Market,  and  I 
hit  the  numbers. 

Mr.  Laughlin.  Of  course,  I  object  to  the  question,  so  far 
the  question  is  all  right,  but  I  do  object  to  any  further  inquiry 
into  it. 

The  Court.  Why? 

Mr.  Laughlin.  As  to  the  source  of  this  money,  he  said  he 
got  it  from  the  numbers.  I  made  no  objection  to  that, 
1206  but  I  do  object,  however,  to  going  into  the  cause  of  it, 
we  would  be  trying  a  numbers  case  here. 

The  Court.  Objection  is  overruled. 

By  Mr.  Murray: 

Q.  You  say  you  hit  the  numbers,  how  much  money  did  you 
make? 

A.  I  had  1200  and  some  odd  dollars. 

Q.  And  you  made  that  money  in  February? 

A.  It  was,  sir. 

Q.  Now,  what  was  your  employment  between  February  and 
June  of  1946,  if  any? 

A.  I  was  working  for  the  Fifth  and  Florida  Market,  the 
Hi-Skor  Bowling  Alley  and  Uline  Ice  Arena,  and  an  etching 
and  lithograph  place  on  Florida  Avenue  Northeast. 

Q.  Now,  what  income,  approximately,  did  you  make  during 
that  period?  How  much  did  you  make  each  week  or  each 
month? 

A.  Well,  I  was  making  at  the  market  forty  dollars  and  some 
a  week  and  in  Uline  I  was  making  anywhere  from  55  to  65 
or  75  dollars  a  week. 


419 


.4 


Q.  When  you  received  this  money  in  the  numbers,  did  you 
put  it  away? 

A.  I  did,  sir.  I 

/  i- 

Q.  Was  it  in  cash? 

A.  It  was. 

Q.  Where  did  you  put  the  cash? 

1207  A.  I  had  it  home. 

Q.  Where? 

A.  In  a  box. 

Q.  Did  you  spend  any  of  it  between  February  and  June 
A.  No,  sir;  I  didn’t. 

Q.  Did  you  add  to  it  or  take  away  from  it? 

A.  I  added  something  to  it;  yes,  sir. 

Q.  How  much? 

A.  Off  and  on  each  week  I  would  put  three  or  four  dollars 
away.  j 

Q.  So  that  by  June  it  had  gotten  up  to  what?  | 

A.  There  was  1700  and  some  odd — I  mean  1200  and  soiree 
odd  dollars,  I  don’t  know  exactly  what  it  was. 

Q.  Which  do  you  mean,  1200  and  something  or  1700  and 
something?  j 

A.  1200  and  something.  j 

Q.  So  that  you  added  less  than  100  dollars  between  February 
and  June,  right?  •  ' 

A.  Yes,  sir;  I  guess  it  was. 

Q.  Because  there  were  only  1200  that  you  had  on  June  5th 
is  that  right? 

A.  I  had  1200  that  I  hit  the  numbers  for,  1200  and  some, 
I  had  it  in  February,  and  saved  the  money. 

Q.  Did  you  take  that  money  with  you  to  South  Carolina? 
A.  I  did,  sir. 

1208  Q.  Why  did  you  take  it  with  you? 

A.  Because  when  I  left  here  I  carry  everything  away 
that  belonged  to  me. 

Q.  Did  you  intend  to  come  back? 

A.  I  did,  sir. 

Q.  How  long  were  you  planning  to  be  away? 

A.  Not  long. 
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Q.  Give  us  your  idea,  several  days  or  a  week? 

A.  About  a  couple  of  weeks. 

Q.  And  at  that  time  were  you  employed? 

A.  I  was,  sir. 

Q.  Where? 

A.  At  the  market. 

Q.  Who  was  your  employer? 

A.  Earl  Milstead. 

Q.  Has  the  market  got  a  name? 

A.  Fifth  and  Florida  Avenue  Market,  Northeast. 

Q.  Has  he  got  a  stand  in  the  market? 

A.  Yes,  sir. 

Q.  What  kind  of  a  stand,  what  does  he  deal  in? 

A.  Potatoes. 

Q.  Vegetables? 

A.  Yes,  sir. 

Q.  Is  the  stand  in  his  name? 

A.  Yes,  sir. 

#  #  *  *  # 

1210  The  Court.  You  may  proceed,  Mr.  Murray. 

Mr.  Murray.  Thank  you,  Your  Honor. 

By  Mr.  Murray: 

Q.  I  believe  you  were  saying  that  you  were  working  for  Mr. 
Milstead. 

A.  Yes,  sir. 

Q.  And  did  you  work  on  Monday,  June  4? 

A.  No,  sir;  I  did  not. 

Q.  I  am  sorry,  Monday  was  June  3rd.  Did  you  work  on 
Monday,  June  3rd? 

A.  No,  sir. 

Q.  Did  you  work  on  Tuesday,  June  4th? 

A.  No,  sir. 

Q.  And,  of  course,  you  did  not  work  on  June  5th,  Wednes¬ 
day? 

A.  No,  sir. 

* 

Q.  When  was  the  last  time  you  had  worked  for  Mr.  Milstead? 
A.  For  about  two  weeks. 
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'  Q.  Had  you  worked  for  anybody  during  that  two-week  pe¬ 
riod? 

A.  Yes,  sir,  a  bowling  alley,  the  High  Score  Bowling  Alley. 
Q.  When  was  the  last  time  you  had  worked  at  all  before 
June  5? 

1211  A.  I  think  that  Sunday.  I 

Q.  And  you  had  worked  at  the  High  Score  Bowling 

Alley  on  Sunday?  j 

A.  Yes,  sir. 

Q.  Where  is  that  located? 

A.  719  13th  Street  Northwest.  I 

Q.  Who  was  your  employer  there?  i 

A.  There  are  so  many  employers  there.  I  don’t  know  whjo 
the  employers  were.  *  j 

Q.  Who  paid  you  or  who  did  you  report  to  there? 

A.  It  was  the  floor-walker  there.  Of  course,  every  night 
there  is  a  different  one  and  we  just  go  up  there  and  he  says, 
“Do  you  want  to  work,”  and  we  says,  “Yes,”  and  we  go  on  an$ 
work.  j 

Q.  So  you  weren’t  working  for  Mr.  Milstead  when  you  went 
to  South  Carolina  at  all?  4  i 

A.  No,  sir;  I  wasn’t. 

Q.  You  had  terminated  your  employment  with  him? 

A.  Yes,  sir.  -  | 

Q.  And  it  had  been  two  weeks  since  you  worked  for  him?  |  - 
A.  Yes,  sir.  j 

Q.  Were  you  mistaken  in  your  previous  testimony?  I  under¬ 
stood  you  to  say  you  were  working  for  Mr.  Milstead  at  the 
time  of  this  happening.  j 

A.  I  was  working  for  him,  not  up  until  the  time  I  left , 

1212  there;  no  sir.  I  wasn’t  working  for  him.  , 

Q.  During  the  previous  week  before  the  one  begin-  j 
ning  Monday,  June  3rd,  had  you  worked  during  the  week? 

A.  Not  in  the  market ;  no,  sir. 

7  I 

Q.  Had  you  worked  anywhere? 

A.  Fixed  cars  out  on  a  lot  right  by  my  house.  ‘  j 

Q.  You  hadn’t  worked  at  the  High  Score  Bowling  Alley  j 
during  that  previous  week?  j 

A.  No,  sir. 
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Q.  Whom  did  you  work  for  during  that  previous  week,  what 
individual  did  you  work  for,  if  you  know? 

A.  I  did  mechanic’s  work  on  a  lot  of  trucks  that  came  from 
the  market,  for  the  fellow  who  lived  right  next  door  to  me. 
I  helped  him  fix  them. 

Q.  Did  you  work  all  during  the  week  that  way? 

A.  Yes,  sir. 

Q.  How  much  did  you  make? 

A.  He  paid  me  $45. 

Q.  Who  is  he? 

A.  He  is  a  white  fellow.  I  don’t  know  his  name  but  he 
stays  around  there. 

Q.  Who  gave  you  this  $1,200  in  February  on  this  numbers 
winning? 

A.  One  of  the  numbers  bettors. 

Mr.  Laughlin.  I  object  to  the  question. 

1213  Mr.  Murray.  Did  you  understand  the  question  I  just 
asked  you? 

The  Witness.  Please  repeat  it. 

The  Court.  I  will  overrule  the  objection. 

By  Mr.  Murray: 

Q.  Who  paid  you  the  $1,200  in  cash? 

A.  A  numbers  bettor. 

Q.  What  was  his  name  and  address? 

Mr.  Laughlin.  Object. 

The  Court.  Overruled. 

•  The  Witness.  I  wouldn’t  want  to  give  his  name  and  address 
By  Mr.  Murray: 

Q.  What  date  did  he  give  you  the  money? 

A.  On  my  birthday. 

Q.  When  was  your  birthday? 

A.  February  7. 

Q.  What  was  your  age  on  February  7? 

A.  I  was  26. 

Q.  What  sort  of  bills  was  the  $1,200  in? 

A.  In  $20  bills,  sir. 

Q.  All  of  them  in  twenties? 

A.  Yes,  sir. 
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Q.  Did  you  ever  change  any  of  those  twenties  after!  you 
got  that  money? 

1214  A.  No,  sir. 

Q.  You  kept  all  those  twenties,  totaling  $1,200,  in 
this  box  at  home? 

A.  Yes,  sir. 

Q.  What  was  the  denomination  of  the  other  bills  that  you 
added  to  it? 

A.  $1  bills,  sir. 

Q.  All  ones? 

A.  Yes,  sir. 

Q.  Can  you  give  us  some  idea  how  much  it  was  in  total  on 
June  5,  the  $1,200  and  how  much? 

A.  I  wouldn’t  say.  I  couldn’t  say  how  much  it  was. 

Q.  How  long  had  you  had  this  revolver  before  June  5? 

A.  I  didn’t  have  it  long,  sir. 

Q.  Give  us  some  idea  in  days,  weeks,  months,  as  best  you 
can.  Would  you  say  a  week? 

A.  I  wouldn’t  say  quite  a  week,  sir. 

Q.  Less  than  a  week? 

A.  Yes,  sir. 

Q.  All  right.  How  many  days? 

A.  I  don’t  know  how  many  days  but  I  think  it  was  less  tljian 
a  week. 

Q.  Would  you  say  five  days  maybe? 

A.  I  wouldn’t  say,  sir. 

Q.  Do  you  remember  where  you  got  it? 

1215  A.  No,  sir;  I  didn’t  get  it,  sir. 

Q.  You  had  it  for  a  week.  Don’t  you  remember 
where  you  got  it? 

A.  Yes;  I  know  where  I  got  it  at.  I  know  where  I  got  it 
from. 

Q.  Tell  us  the  date,  if  you  can. 

A.  I  don’t  know  the  date,  sir. 

Q.  When  had  you  last  seen  Patton  before  the  5th  day  |of 
June? 

A.  I  hadn’t  seen  Patton  in  a  good  while,  sir. 

Q.  Give  us  some  idea  of  what  you  mean  by  a  good  while. 

A.  Oh,  a  couple  of  months,  something  like  that. 
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Q.  Where  had  you  last  seen  him?  Did  you  go  over  to  his 
house? 

Mr.  Williams.  If  Your  Honor  please,  I  hate  to  interrupt 
Mr.  Murray  in  his  cross-examination  of  the  defendant  here, 
but  I  don’t  see  the  relevancy  of  questioning  about  Patton  prior 
to  this  particular  occasion  or  soon  before. 

'  The  Court.  Objection  overruled. 

By  Mr.  Murray: 

Q.  Did  you  see  Patton  at  Patton’s  house? 

A.  No,  sir. 

,  .  Q.  Were  you  ever  at  Patton’s  house? 

A.  I  don’t  recall  whether  it  was  Patton’s  house  or  not,  but 
I  recall  being  on  Corcoran  Street. 

1216  Q.  You  mean  1334  Corcoran  Street? 

A.  Yes,  sir. 

t  Q.  That  is  where  Patton  lived? 

A.  At  the  time  I  knew  him,  he  didn’t. 

Q.  He  didn’t? 

A.  No,  sir. 

Q.  Didn’t  he  live  at  1334  Corcoran  Street  for  about  five 
years? 

.  A.  Not  as  I  know,  sir. 

Q.  Where  was  he  living  at  the  time  you  speak  of,  when  you 
knew  him? 

A.  When  I  knowed  him,  I  don’t  know  where  he  was  living 
at  at  that  time. 

Q.  Is  it  your  testimony  that  you  never  went  to  1334  Cor¬ 
coran  Street? 

A.  I  never  said  I  never  went  there.  I  had  been  there. 

Q.  And  had  seen  Patton  there? 

A.  I  had  seen  him  there;  yes,  sir. 

Q.  How  long  before  June  5  was  the  last  time  you  had  seen 
Patton  at  that  Corcoran  Street  address? 

A.  About  a  couple  of  months,  I  guess. 

Q.  When  was  the  next  time  after  June  5  that  you  saw  Patton, 
either  there  or  anywhere? 

A.  The  next  time  I  saw  Patton  was  in  the  District  Jail. 
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Q.  Did  you  know  this  man  named  Wright  that  lived 

1217  at  the  Corcoran  Street  address?  . 

A.  Yes,  sir. 

Q.  When  did  you  last  see  him  before  June  5? 

A.  I  saw  Wright  about  a  week  before  that,  sir,  not  quite  a 
week  before  then. 

Q.  Where  did  you  see  him? 

A.  I  met  him  on  the  street,  sir. 

Q.  At  what  place? 

A.  I  think  it  was  7th  Street,  sir. 

Q.  Did  you  know  anybody  else  that  lived  at  1334  Corcoran 
Street? 

A.  Yes,  sir. 

Q.  Who  else  did  you  know  there? 

A.  There  was  another  fellow  living  there  named  Moore, 
I  think. 

Q.  You  knew  him,  did  you? 

A.  I  did. 

Q.  What? 

A.  Yes,  sir. 

Q.  Where  did  you  become  acquainted  with  Moore? 

'  A.  Moore  used  to  live  in  Myrtle  Street  Northeast. 

Q.  That  is  where  you  got  acquainted  with  him? 

A.  Yes,  sir. 

Q.  You  never  visited  him  at  Corcoran  Street? 

A.  Sir? 

1218  Q.  Did  you  ever  visit  Moore  on  Corcoran  Street? 

A.  I  used  to  go  up  there  on  occasions. 

Q.  You  say  you  never  saw  Patton  there? 

A.  I  have  seen  him  there. 

Q.  On  Corcoran  Street? 

A.  Yes,  sir. 

Q.  I  understood  you  to  say  you  never  had. 

A.  No,  sir;  I  never  said  that.  I  said  I  had. 

Q.  Where? 

A.  On  Corcoran  Street. 

Q.  At  what  address? 

A.  1334. 
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Q.  Didn’t  you  say  a  couple  of  minutes  ago  you  never  saw  him 
there  in  your  life? 

A.  No,  sir;  I  did  not. 

Q.  You  stated  that  you  saw  him  two  months  before  June 
5th.  Where  was  that? 

A.  I  seen  him  on  West  Virginia  Avenue  Northeast. 

Q.  Where  did  you  become  acquainted  with  Wright? 

A.  When  he  was  living  on  Corcoran  Street,  sir. 

Q.  Is  that  where  you  got  acquainted  with  him? 

A.  Yes,  sir. 

Q.  Did  you  ever  see  him  at  1334  Corcoran  Street? 

A.  Yes,  sir;  but  he  was  not  living  there  then. 

Q.  Hadn’t  he  been  living  there  for  some  five  years  to 

1219  your  knowledge? 

A.  To  my  knowledge,  I  don’t  know.  I  don’t  think  so. 
Q.  When  did  you  first  become  acquainted  with  Patton? 

A.  When  I  first  become  acquainted  with  Patton  was  in  1945. 
Q.  What  month? 

A.  I  don’t  recall  the  month,  sir. 

Q.  Did  you  see  him  often  after  you  got  acquainted  with  him? 
A.  I  seen  him  on  occasions. 

Q.  Did  you  see  him  every  day? 

A.  Occasionally. 

Q.  I  am  asking  you  if  you  saw  him  every  day? 

A.  No,  sir. 

Q.  How  often  per  month  would  you  see  him? 

A.  Oh,  every  now  and  then. 

Q.  Would  you  say  three  or  four  times  a  month  or  more  or 
less? 

A.  Less. 

Q.  How  often,  if  it  was  less  than  three  or  four  times,  would 
you  say  twice  or  once? 

A.  Abo.ut  twice  a  month. 

Q.  Would  you  see  him  at  Corcoran  Street  or  not? 

A.  Sir? 

Q.  Would  you  see  him  at  1334  Corcoran  Street  or 

1220  would  you  not  see  him  there? 

A.  At  that  time,  I  did  not. 
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Q.  How  many  times  altogether  did  you  ever  see  him  at  1334 
Corcoran  Street? 

A.  On  three  or  four  occasions. 

Q.  Did  you  know  him  to  have  a  .25  automatic  pistol? 

A.  No,  sir;  I  did  not. 

Q.  Did  you  have  cartridges  for  your  own  revolver?  j  . 

A.  Only  three,  sir. 

Q.  They  were  .38’s,  were  they? 

A.  Yes,  sir. 

7  i 


Q.  That  fit  that  Colt? 

A.  All  .38’s  fit  Colts,  I  guess. 

Q.  I  am  asking  you  if  the  cartridges  you  had  didn’t  fit  the 
revolver  you  had? 

A.  Did  fit  them? 


Q.  Yes. 

A.  They  did. 

Q.  You  were  willing  to  come  back  to  the  District  of  Columbia, 
*  weren’t  you? 

A.  After  the  officers  said  I  have  to  come  back  therq  was 
nothing  for  me  to  do  but  come  back  with  them. 

Q.  I  am  asking  you  were  you  willing  or  because  you  had  to 
come?  i 


A.  I  told  you  because  they  told  me  to  come. 

1221  Q.  When  they  told  you  to  come,  what  did  you  say? 

A,  There  was  nothing  for  me  to  say  but  come  ofi  be¬ 
cause  I  was  handcuffed. 

Q.  Did  you  say  “All  right,”  or  did  you  say  something  different 
from  that? 

A.  I  didn’t  say  anything.  I  just  went  on  with  them. 

Q.  I  will  ask  you  whether,  when  you  were  being  examined 
before  the  Court  out  of  the  presence  of  the  jury  on  November 
12,  this  didn’t  happen  and  I  am  reading  from  the  recorjd  at 
page  844: 

“Then  they  took  me  back  downstairs  in  the  courthouse  and 
the  officers  from  South  Carolina  and  the  officers  from  Washing¬ 
ton,  D.  C.,  carried  me  back  to  Washington.  I  said,  ‘All  right,’ 
but  as  far  as  I  know  anything  about  that  slip  of  paper  therp” — 
referring  to  this  paper  (indicating).  Then  there  was  ari  in- 
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terruption.  I  ask  you  if  didn’t  testify  “All  right”  in  that  con¬ 
nection  as  I  have  read  it  to  you  there? 

A.  Maybe  I  did  and  maybe  I  didn’t. 

Q.  Which  is  true?  Did  you  tell  the  officers  “All  right”  or  not? 
Mr.  Laughlin.  Your  Honor,  I  want  to  object.  The  witness 
should  know  what  we  are  referring  to  and  just  the  meager  words 
is  not  sufficient  and  I  think  the  part  following  should  be 
read. 

1222  The  Court.  Counsel  read  the  whole  paragraph. 

Mr.  Laughlin.  I  think  he  should  be  asked  whether  he 
understands  the  question,  the  meaning  of  it. 

The  Court.  He  apparently  does,  because  he  answered  the 
question. 

By  Mr.  Murray: 

Q.  Did  you  understand  what  I  am  talking  about?  Do  you 
understand  the  question  I  put  to  you? 

A.  Will  you  ask  me  again? 

Q.  Do  you  mean  to  say  you  don’t  understand  the  question? 
It  won’t  be  read  to  you  if  you  already  understand  it. 

A.  Will  you  repeat  it? 

•  Q.  You  mean  you  don’t  understand  it? 

A.  No,  sir. 

Q.  (Reading: )  “Then  they  took  me  back  downstairs  in  the 
courthouse  and  the  officers  from  South  Carolina  and  the  officers 
from  Washington,  D.  C.,  carried  me  back  to  Washington.  I 
said,  ‘All  right,’  but  as  far  as  I  know  anything  about  that  slip 
of  paper  there” - 

At  that  point  you  pointed  to  this  paper  that  I  am  showing  you 
now.  Do  you  see  it  clearly  enough  from  here? 

A.  Yes,  sir. 

Q.  Didn’t  you  so  testify? 

A.  I  don’t  remember.  Maybe  I  did  and  maybe  I  didn’t. 

Q.  I  think  I  have  asked  you  this  before  but  if  you 

1223  don’t  mind  repeating  it,  where  were  you  first  informed 
of  the  shooting  of  Dr.  Bernstein? 

A.  I  was  first  informed  of  the  shooting  of  Dr.  Bernstein  when 
the  officers  took  me  from  the  jail  to  the  courthouse. 

Q.  In  what  city,  what  place? 

A.  Saluda,  South  Carolina. 
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Q.  You  mean  after  you  had  already  been  taken  from  Ridge 
Springs  to  Saluda  you  were  then  taken  within  Saluda  from  one 
place  to  the  other? 

A.  Yes,  sir. 

Q.  Then  you  were  told  for  the  first  time,  is  that  right? 

A.  Yes,  sir. 

Q.  Did  they  tell  you  about  Dr.  Bernstein  having  been  shot 
and  held  up  and  killed? 

A.  Yes,  sir. 

Q.  And  you  had  never  heard  that  before? 

A.  No,  sir. 

Q.  Had  you  read  anything  in  the  paper  about  it  anywhere? 
A.  Not  at  that  time  I  didn’t,  sir. 

Q.  Had  you  read  any  papers  at  all  since  June  5? 

A.  The  only  paper— -I  read  a  paper;  yes,  sir. 

Q.  What  paper  was  that? 

A.  It  was  the  Times-Herald,  sir. 

1224  Q.  What  date? 

A.  It  was  Tuesday,  Tuesday  was  the  day.  I  ^lon’t 

know. 

Q.  Where  did  you  read  that? 

A.  I  read  that  after  they  carried  me  to  Charlottesville. 

Q.  Are  you  referring  to  Charlotte,  North  Carolina? 

A.  Yes,  sir. 

Q.  And  you  read  that  paper  in  Charlotte? 

A.  Yes,  sir. 

Q.  Where  did  you  get  it? 

A.  Officer  Perry  give  it  to  me  from  the  back  of  the  auto¬ 
mobile. 

Q.  Had  you  been  in  the  back  of  that  automobile  before? 

A.  No,  sir. 

Q.  You  hadn’t  seen  the  paper  at  all? 

A.  No,  sir;  I  did  not. 

Q.  Did  you  ask  him  for  the  paper  or  did  he  just  hand  it  to 
you? 

A.  They  told  me  they  had  a  paper  and  if  I  wanted  to  read 
it  they  would  let  me  read  it. 

Q.  So  you  did  read  it  then? 

A.  Yes,  sir. 
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Q.  Did  it  tell  anything  about  this  case? 

A.  Yes,  sir;  it  did. 

Q.  What  did  it  say? 

1225  A.  It  had  Patton's  picture  in  there  and  my  picture  in 
there  and  about  the  $1,700  reward  for  the  killers  of  Dr. 

Maurice  L.  Bernstein. 

Q.  You  knew  before  that  that  he  had  been  killed  though, 
didn't  you? 

A.  No,  sir;  I  did  not. 

Q.  You  knew  that  in  Saluda,  didn’t  you? 

A.  Yes,  in  Saluda,  yes.  I  knew  it  then. 

Q.  So  that  it  wasn’t  the  newspaper  from  which  you  first  got 
your  information  about  Dr.  Bernstein’s  death,  was  it? 

A.  No,  sir. 

Q.  Who  told  you  about  it  in  Saluda? 

A.  The  officers  all  were  talking  about  it,  including  the  people 
from  South  Carolina. 

Q.  Was  the  name  “Dr.  Bernstein”  mentioned? 

A.  Yes,  sir;  it  was. 

Q.  By  whom? 

A.  All  of  them  were  talking  about  it,  as  I  said  before. 

Q.  Did  you  tell  them  you  didn’t  have  anything  to  do  with 
it? 

A.  I  did,  sir. 

Q.  What  else  did  you  tell  them? 

A.  I  just  told  them  I  didn’t  have  anything  to  do  with  it. 

Q.  Did  you  tell  them  what  you  were  doing  on  the 

1226  morning  of  June  5th? 

A.  I  don’t  recall  telling  them  that,  sir. 

Q.  Did  this  article  say  that  Dr.  Bernstein  had  been  shot 
with  a  .38? 

A.  I  don’t  recall  that,  sir. 

Q.  Did  you  know  he  had  been  shot  with  a  .38  Colt? 

A.  I  don’t  think  the  paper  stated  what  kind  of  bullet  he 
was  shot  with  or  what  kind  of  gun. 

Q.  When  you  read  that  you  and  Patton,  that  is,  when  you 
saw  these  pictures  of  yourself  and  Patton,  you  knew  that 
Patton  was  suspected  in  that  particular  crime,  didn’t  you? 

A.  I  saw  his  picture  in  the  paper;  yes,  sir. 
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Q.  And  you  knew  he  was  a  suspect  and,  in  fact,  you  knew 
more  than  that.  You  knew  he  had  confessed  to  it  at  the  Morgue, 
didn’t  you? 

A.  It  had  in  the  paper  that  he  had  confessed;  yes,  sir. 

Q.  Why  didn’t  you  tell  the  officers  then  that  you  had  loaned 
your  .38  to  Patton  the  morning  of  the  murder? 

A.  Because  they  didn’t  ask  me. 

Q.  Is  that  your  only  reason  for  not  telling  them? 

A.  Yes,  sir. 

Q.  They  were  talking  to  you  as  if  you  had  done  it,  weren’t 
they? 

A.  No;  they  just  told  me,  they  said  they  wanted  me  because 
Patton  said  I  was  with  him. 

1227  Q.  Did  you  think  they  wanted  you  as  a  witness  or 
didn’t  you  think  they  wanted  you  as  a  defendant? 

A.  I  didn’t  know  which  one  they  wanted  me  for. 

Q.  Why  didn’t  you  tell  them  that  the  man  who  did  the 
shooting  in  all  probability  was  that  it  was  Patton  because  he 
had  gotten  your  gun  that  very  morning. 

A.  The  reason  I  didn’t  tell  them  anything  was  because  I 
didn’t  know. 

Q.  You  now  say  that  is  the  truth? 

A.  Yes,  sir. 

Q.  But  you  didn't  think  to  tell  the  officers  on  that  occasion? 
A.  No,  sir. 

Q.  When  you  got  back  to  Washington,  did  the  officers  Con¬ 
tinue  to  ask  you  about  this  murder? 

A.  When  I  got  back  to  Washington,  they  put  me  in  a  room. 
They  said  something  about  it  but  they  didn’t  say  much. 

Q.  Did  they  ask  you  questions  about  the  murder? 

A.  They  asked  me  my  activities  after  12  o’clock  on  June  oth, 
that  is  all. 

Q.  Didn’t  they  ask  you  about  the  murder  of  Dr.  Bernstein? 
A.  Not  as  I  know,  sir. 

Q.  Weren’t  they  asking  you  about  your  activities  to  see 
whether  those  activities  had  something  to  do  witl^  Dr. 

1228  Bernstein’s  murder? 

A.  They  asked  me  about  my  activities;  yes,  sir. 
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Q.  It  was  in  connection  with  Dr.  Bernstein’s  death,  wasn’t 
it? 

A.  I  don’t  know  that  it  was. 

Q.  Didn’t  you  know  they  were  investigating  Dr.  Bernstein’s 
death,  and  that  only? 

A.  I  didn’t  know  what  they  were  investigating. 

Q.  Didn’t  they  tell  you  Dr.  Bernstein  had  been  killed  and 
didn’t  they  show  you  a  paper  in  which  Patton  said  you  killed 
Dr.  Bernstein? 

A.  I  don’t  know. 

Mr.  Williams.  Didn’t  they  show  you  in  a  paper  in  which 
Patton  said  he  killed  a  man?  I  object  to  that.  It  is  unfair. 

The  Court.  Objection  overruled. 

By  Mr.  Murray: 

Q.  Didn’t  you  know  that  you  and  Patton  were  the  ones 
the  police  suspected  in  this  murder? 

A.  No,  sir;  I  did  not. 

Q.  You  had  no  idea  that  they  thought  you  might  have  done 
the  shooting? 

A.  No,  sir. 

Q.  So  they  were  simply  asking  you  about  your  innocent 
activities  over  here  on  June  5? 

1229  A.  That  is  what  they  asked  me. 

Q.  You  had  no  idea  that  those  actiities  might  be  con¬ 
nected  with  the  murder  of  somebody  such  as,  for  instance, 
Dr.  Bernstein? 

A.  I  had  no  idea  I  was  being  involved  in  it. 

Q.  What  confession  was  it  then  that  they  wanted  ybu  to  sign  ? 

A.  The  confession  was  about  my  activities  after  12  o’clock 
that  day,  sir. 

Q.  Your  activities  were  innocent  ones,  as  you  say? 

A.  They  were,  sir. 

‘  Q.  What  was  the  confession  that  the  police  wanted  you  to 
sign? 

Aj.  That  was  it,  sir. 

Q.*Do  you  call  that  a  confession  to  say  that  you  got  up  and 
went  to  South  Carolina  with  a  friend? 

A.  That  is  what  they  asked  me  and  that  is  what  I  told  them. 


433 


Q.  Do  you  now  call  that  a  confession? 

A.  That  is  what  I  signed,  what  they  called  a  confession. 

Q.  What  is  a  confession? 

A.  A  confession  is  one  that  someone  is  signing  over  their 
rights  of  guilt. 

Q.  In  this  written  statement  that  you  say  you  did 

1230  sign,  did  you  say  you  had  killed  anybody? 

A.  No,  sir;  I  did  not. 

Q.  Did  you  say  you  had  done  anything  wrong? 

A.  No,  sir. 

Q.  Was  that  a  confession  then? 

A.  At  that  time,  I  didn’t  think  it  was;  no,  sir. 

Q.  And  you  now  know  it  wasn’t,  isn’t  that  what  you  |are 
telling  us,  that  the  paper  that  you  did  sign  and  which  has  bpen 
introduced,  that  wasn’t  a  confession,  was  it?  That  was  sirojply 
a  recital  of  innocent  activities,  isn’t  that  right? 

A.  A  recital  of  my  activities;  yes,  sir. 

Q.  And  they  were  innocent  ones,  would  you  say? 

A.  Those  were  my  activities. 

Q.  You  didn’t  do  anything  wrong  on  June  5? 

A.  No,  sir. 

Q.  All  right.  What  was  the  confession  that  the  officers 
wanted  you  to  sign? 

A.  That  was  it,  sir.  That  was  the  only  thing  they  wanted  me 
to  sign,  was  that. 

Q.  It  is? 

A.  Yes,  sir. 

Q.  Haven’t  you  testified  on  your  direct  examination  that  the 
officers  wanted  you  to  sign  a  confession? 

A.  They  wanted  me  to  sign  a  confession  to  this  here  murder 
but  I  told  them  I  didn’t  know  anything  about  it. 

1231  Q.  Just  before  this  answer,  you  said  that  the  oply 
paper  they  wanted  you  to  sign  was  the  one  you  did  sign. 

Don’t  you  remember  saying  that? 

A.  I  do,  sir. 

Q.  Do  you  now  say  they  had  a  confession  also  that  they 
wanted  you  to  sign? 
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A.  It  wasn’t  a  confession.  They  asked  me  if  I  wanted  to  sign 
a  confession  to  this  murder  and  I  told  them  I  did  not  know 

anything  about  this  murder. 

***** 

1238  Mr.  Williams.  Your  Honor,  will  you  entertain  an 
oral  motion  at  this  time? 

The  Court.  Yes;  I  will  entertain  an  oral  motion.  I  do  not 
insist  that  motions  be  in  writing. 

Mr.  Williams.  I  ask  that  Your  Honor  declare  a  mistrial  on 
the  ground  that  the  jurors  have  been  permitted  to  roam  around 
the  building  and  intermingle  with  spectators  and  commen¬ 
tators  with  respect  to  this  case  and  I  think,  under  the 

1239  circumstances,  an  expression  of  feeling  by  spectators  and 
others  in  the  corridors  do  much  to  prejudice  my  client’s 

interests. 

The  Court.  May  I  ast  counsel  whether  it  is  counsel’s  con¬ 
tention  that  the  jury  should  have  been  locked  up  for  the  entire 
trial? 

Mr.  Williams.  No;  that  is  not  my  contention  but  it  is  my 
contention  they  should  be  assembled  in  some  place  where 
they  will  be  free  to  their  own  thoughts  and  out  of  earshot  of 
comments  of  spectators. 

The  Court.  If  you  help  us  get  a  new  court  house  we  will  be 
able  to  do  that. 

Mr.  Laughlin.  Before  you  rule  on  that,  may  I  make  my 
suggestion? 

The  Court.  Yes. 

Mr.  Laughlin.  I  will  say  this,  Your  Honor:  When  the  trial 
began,  as  far  as  I  know,  none  of  us  made  the  request  that  the 
jury  be  kept  together.  I  will  say  this  to  you,  this  being  No¬ 
vember  15,  that  had  I  known  on  October  31  what  I  know  today 
I  would  have  made  that  request. 

Therefore,  I  now  make  this  request,  that  at  the  conclusion 
of  today’s  session  the  jury  be  kept  together  until  the,  case  is 
submitted  to  them  and  the  verdict  rendered. 

The  Court.  This  is  a  very  unusual  request  and,  therefore, 
you  must  have  some  very  cogent  ground  for  making  it 

1240  and  I  suggest  that  you  state  it. 


* 


435 


Mr.  Laughun.  The  grounds  that  I  have  are  these,  Your 
Honor:  That  while  I  have  not  personally  heard  any  of  the 
broadcasts  because  of  trying  to  do  other  work  and  I  have  no 
time  to  listen  to  radio  broadcasts  other  than  Saturday  after¬ 
noons  to  the  football  games,  I  have  been  told  there  have  t>een 
a  number  of  rather  inflammatory  broadcasts  over  the  radio. 

There  is  also  intense  bitterness  throughout  the  city  as  to  this 
case.  I  notice  that  even  as  I  am  leaving  my  building  in  the 
Press  Building,  I  even  notice  it  when  I  am  on  the  streets  I 
even  was  approached  at  the  Notre  Dame-Army  football  game 
in  New  York  by  someone  saying,  “This  is  one  case  I  hope  you 
will  lose.”  Of  course,  there  is  nothing  you  can  do  about  it  in 
New  York  but  you  have  asked  me  to  outline  my  reasons. 

I  think  it  has  so  permeated  the  atmosphere,  Your  Honor,  and 
you  will  also  appreciate,  Your  Honor,  that  it  is  the  type  of  a 
case  that  would  well  excite  or  inflame  the  prejudice  of  the  aver¬ 
age  individual  and  I  would  be  less  than  frank  with  you  if  I 
didn’t  say  to  you  that  at  the  time  this  happened  in  June,  I 
was  at  a  luncheon  somewhere  and  it  came  over  the  radio  and  I 
felt  just  about  as  strongly  as  the  other  spectators  there  and,  of 
course,  I  should  have  known  better,  as  a  lawyer,  because  a 
person  should  never  be  condemned  without  a  hearing  but  some¬ 
times  we  lawyers  and  you  judges  even  fall  into  that 
1241  error  so  it  is  the  type  of  case  in  which  I  think  the  defend¬ 
ant  is  entitled  to  every  possible  precaution  and  safe¬ 
guard  during  the  trial. 

I  think  the  feeling  is  so  intense  around  the  city  and  it)  is 
inflamed  by  radio  broadcasts  and  newspaper  articles  and  coin¬ 
men  ts  of  various  persons  that  the  request  is  proper  even  at 
this  late  stage. 

The  Court.  I  have  been  in  the  habit  for  many  years  of  lis¬ 
tening  to  certain  news  broadcasts.  In  fact,  I  listen  to  one  early 
in  the  morning  at  7:30.  I  listen  to  at  least  one  at  11  o’clock 
at  night  and  sometimes  I  listen  to  one  or  two  early  in  the  eve¬ 
ning.  I  must  say  that  in  all  the  news  broadcasts  I  have  heard 
since  this  trial  began  I  have  not  heard  this  case  mentioned. 
There  were  many  more  important  news  items. 
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I  want  to  say  this  also :  It  may  be,  of  course,  that  some  other 
stations  that  I  do  not  listen  to  carry  these  broadcasts.  I  listen 
-to  WMAL  and  WTOP  generally  for  my  news  broadcasts. 

I  have  directed  the  jury  not  to  listen  to  broadcasts  concern¬ 
ing  this  case  and  not  to  read  newspapers. 

So  far  as  the  inflammatory  state  of  the  public  is  concerned 
I  think  counsel  is  right  in  that  at  the  time  this  murder  took  place 
public  opinion  in  the  city  was  very  much  inflamed  be- 

1242  cause  it  followed  only  a  few  weeks  a  similar  murder  in 
the  Safeway  Store.  Summer  has  intervened.  Time  and 

tide  cure  everything  and  I  do  not  think  there  is  any  excitement 
or  public  feeling.  The  elections  intervened  in  the  course  of 
this  trial  and  people  were  much  more  interested  in  the  result 
of  the  election  than  they  are  in  the  outcome  of  this  trial.  I 
heard  much  more  discussion  of  that. 

Of  course,  it  had  been  my  intention  before  adjourning  for 
the  week-end  to  repeat  my  caution  to  the  jury. 

As  a  matter  of  information,  Mr.  Murray,  I  would  like  to  ask 
you  this  question :  Has  it  in  recent  years,  that  you  know  ofr 
ever  been  customary  in  this  jurisdiction  to  sequester  the  jury 
during  the  trial? 

Mr.  Murray.  Before  the  beginning  of  the  war  made  it  a 
physical  impossibility  there  were  occasions  when  the  jury  was 
locked  up.  I  would  say  that  happened  on  an  average  of  two 
or  three  a  year. 

The  Court.  Frankly,  isn’t  this  the  fact,  more  often  the  juries 
were  locked  up  in  the  rare  and  exceptional  cases  in  which  they 
were  locked  up  and  that  course  was  pursued  because  there  was 
a  fear  of  possible  jury  tampering?  I  don’t  fear  jury  tampering 
in  this  case.  Juries  were  not  locked  up  because  of  public  opin¬ 
ion,  isn’t  that  so? 

Mr.  Murray.  Juries  were  never  locked  up,  as  I  understood 
jt,  by  reason  of  any  inflammatory  condition.  If  that  condi¬ 
tion  were  recognized,  the  obvious  remedy  would  be  to 

1243  postpone  the  trial  until  the  emotion  subsided. 

The  Court.  In  the  few  occasions  when  juries  were 
locked  up  that  course  was  followed  to  prevent  jury  tampering? 

Mr.  Murray.  That  is  my  understanding. 
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The  Court.  In  other  words,  there  have  been  suspicions  or  a 
fear,  whether  well  grounded  or  not,  there  might  be  jury  tamper¬ 
ing  and  for  that  purpose  jurors  were  locked  up  and  I  know  of 
no  such  fear  in  this  case. 

Mr.  Laughlin.  Your  Honor,  before  you  conclude  this  inay 
I  make  this  further  observation?  After  this  case  began)  we 
were  confronted  with  this  situation :  ,1  think  just  about  jtwo 
weeks  ago  the  papers  carried  much  about  some  white  police¬ 
man  who  was  killed  in  line  of  duty  by  a  colored  man  who  was 
driving  a  stolen  automobile. 

The  Court.  That  would  not  make  any  difference  if  the  j|ury 
was  sequestered.  They  would  be  allowed  to  read  the  news¬ 
papers  and  only  the  articles  concerning  this  case  wouldl  be 
clipped  from  newspapers  but  they  would  have  access  to  news¬ 
papers. 

Mr.  Laughlin.  I  am  not  so  sure  about  that. 

The  Court.  I  am.  That  would  be  my  direction. 

Mr.  Laughlin.  With  respect  to  the  other,  I  am  just  trying 
to  reflect  now,  the  cases  where  the  jury  was  locked  up.  I  have 
two  in  mind  and  probably  Mr.  Murray  has  many  more.  (j)ne 
was  the  Sam  Beard  case. 

1244  The  Court.  That  was  to  prevent  jury  tampering. 

Mr.  Laughlin.  One  was  some  case,  Mr.  Murray,  that 
lasted  a  month  or  two  or  three  months. 

The  Clerk.  The  Warring  case. 

Mr.  Murray.  That  was  definitely  for  jury  tampering  if  they 
were  locked  up. 

Mr.  Laughlin.  Was  the  Warring  case  jury  locked  up  from 
the  start? 

Mr.  Murray.  No.  There  was  a  mistrial  because  of  ji^ry 
tampering  and  almost  certainly  it  was  a  locking  up  of  the  jury 
at  the  next  trial. 

Mr.  Laughlin.  The  case  I  have  in  mind  Judge  Letts  6r- 
dered  the  jury  locked  up  and  it  seems  the  case  lasted  so  long 
and  created  such  hardship  he  modified  his  order.  In  the 
Ecklund  case  was  the  jury  locked  up,  do  you  recall? 

Mr.  Murray.  I  can’t  remember.  There  were  two  trials.  I 
don’t  remember  either  one. 

I 

I 
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The  Court.  I  might  say  I  have  this  philosophy  concerning 
juries.  If  I  may  use  the  vernacular,  I  do  not  believe  in  keeping 
juries  in  cellophane  or  putting  them  in  glass  houses. 

Mr.  Laughlin.  I  agree  it  should  only  be  in  exceptional 
circumstances. 

The  Court.  You  might  as  well  ask  the  judge  to  retire  into 
a  cloister  for  the  period  of  the  trial  so  that  he  shouldn’t 

1245  hear  any  discussion. 

Mr.  Laughlix.  You  mean  in  a  case  being  tried 
before  him  without  a  jury? 

The  Court.  Yes. 

Mr.  Laughlix.  I  have  one  further  comment,  Your  Honor. 
You  say.  of  course,  the  jury  has  been  warned.  I  haven’t  any 
doubt  they  are  obeying  your  instructions  but  let  me  say  a  word 
■with  respect  to  the  broadcasts.  They  can  easily  turn  from  a 
newspaper  article,  but  suppose  a  juror  is  listening  to  a  broad¬ 
cast  in  bed  and  the  radio  is  at  the  other  end  of  the  room?  If 
the  broadcast  starts  by  the  time  he  gets  over  to  the  other  end 
of  the  room  the  broadcast  would  be  over. 

The  Court.  Though  I  have  not  even  heard  the  broadcasts 
I  assume  they  would  give  a  brief  summary  of  what  was  testified 
to  in  court  because  these  news  broadcasts  last  fifteen  minutes 
and  they  summarize,  in  the  course  of  fifteen  minutes,  a  dozen 
pieces  of  news  and  they  cannot  give  much  time  to  any  one  item. 
It  is  not  like  a  newspaper  article. 

Mr.  Laughlix.  It  is  a  problem  for  the  judge.  I  mean  many 
factors  enter  into  it. 

The  Court.  May  I  suggest  and  I  may  be  vrong  in  this  sug¬ 
gestion,  that  I  do  not  think  it  would  be  so  helpful  for  the  de¬ 
fendants  to  have  a  jury  locked  up  for  this  reason,  gentlemen : 

If  I  were  a  juror  I  would  resent  being  locked  up  very 

1246  much  and  I  dare  say  if  I  was  to  order  this  jury  locked  up, 
they  have  week-end  plans,  I  presume,  there  would  be 

resentment  on  their  part.  Against  whom  would  the  resentment 
be  directed,  do  you  suppose? 

Mr.  Laughlin.  Not  necessarily.  It  would  be  the  Court’s 
action  because  you  would  not  tell  who  made  the  request,  would 
you? 
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The  Court.  I  am  not  so  sure. 

Mr.  Laughlin.  You  could  not  tell. 

The  Court.  No;  I  wouldn’t  probably  but  the  jury  would 
see  that  it  came  after  a  bench  conference.  They  would  draw 
their  own  inferences. 

Mr.  Laughlin.  They  wouldn’t  at  the  end  of  the  day. 

The  Court.  I  am  just  making  that  as  a  suggestion,  j  am 
not  going  to  continue  this  discussion.  It  makes  no  difference 
to  me.  Defense  counsel  must  take  responsibility  for  theirj  own 
request  but  I  am  not  going  to  lock  the  jury  up. 

Mr.  Laughlin.  The  request  is  denied? 

The  Court.  Your  request  is  denied. 

Mr.  Laughlin.  Wheeler  is  still  on  the  stand.  I  have  issued 
a  subpoena  for  the  Coroner  who  is  a  very  busy  man  so  may 
Wheeler  be  withdrawn  while  I  put  the  Coroner  on? 

Mr.  Murray.  That  is  entirely  agreeable  to  me. 

(Thereupon,  counsel  resumed  their  places  at  the  trial 
1247  table  and  the  following  proceedings  were  had  in  open 
court:) 

The  Court.  At  the  request  of  counsel  for  the  respective 
parties,  we  will  suspend  the  cross-examination  of  WheelCr  at 
this  point  so  that  another  witness  may  be  interjected. 

You  may  call  your  other  witness. 

Mr.  Laughlin.  Dr.  MacDonald. 

i 

Thereupon  Dr.  A.  Magruder  MacDonald  was  called  as  a 
witness  for  and  in  behalf  of  the  defendant  Wheeler  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Laughlin  : 

Q.  Dr.  MacDonald,  will  you  state  your  full  name? 

A.  A.  Magruder  MacDonald. 

The  Court.  He  has  been  a  witness  in  this  case  already  so  you 
do  not  have  to  qualify  this  witness. 

Mr.  Laughlin.  Not  before  the  jury,  Your  Honor. 

The  Court.  It  was  the  Deputy  Coroner;  yes.  I  though);  he 
identified  the  body. 

Mr.  Laughlin.  No;  he  was  on  another  aspect  of  the  case. 

The  Court.  It  was  his  deputy. 

Mr.  Laughlin.  Yes.  Dr.  MacDonald  was  here. 
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By  Mr.  Laughlin  : 

Q.  Your  official  position  is  what,  sir? 

1248  A.  Coroner  of  the  District  of  Columbia. 

Q.  How  long  have  you  held  that  office,  sir? 

A.  Since  ’32. 

Q.  And  in  addition  to  that,  you  are  a  practicing  physician? 
A.  Yes,  sir. 

Q.  Dr.  MacDonald,  in  response  to  a  subpoena  duces  tecum, 
have  you  produced  certain  records  here? 

A.  I  have. 

Q.  Will  you  tell  me  what  you  have  produced? 

A.  I  have  brought  the  file  in  the  case  of  the  Bernstein  death. 
Q.  Dr.  MacDonald,  I  will  ask  you  this:  What  was  the  date 
of  the  inquest? 

A.  June  11. 

Q.  Did  you  personally  preside  at  that? 

A.  I  did. 

Q.  Do  you  have  an  independent  recollection  of  the  events 
and  happenings  of  that  day  as  far  as  that  inquest  is  concerned? 
A.  I  have  some. 

Q.  Will  you  show  me  what  records  you  produced,  sir? 

A.  First,  here  is  a  transcript  of  the  proceedings  and  in  this 
data  is  an  incidental  furnished  by  the  Police  Department 
for  the  Coroner’s  inquest.  This  is  a  copy  of  the  find- 

1249  ings  of  the  jury.  This  is  a  copy  of  the  commitment  to 
the  jail  and  the  other  is  just  a  carbon  copy  of  the  findings 

of  the  jury. 

Q.  Now,  sir,  with  respect  to  the  police  incidental,  you  say 
you  have  produced  that.  From  what  source  did  you  obtain  it? 
A.  This  form - 

The  Court.  No  ;  from  what  source  did  you  obtain  it,  Doctor? 
The  Witness.  Yes.  I  obtained  this  from  the  police  who 

presented  the  case  to  the  Coroner.  In  this  particular - 

The  Court.  That  answers  the  question. 

By  Mr.  Laughlin  : 

Q.  Dr.  MacDonald,  did.  you  obtain  that  in  the  regular  and 
ordinary  course  of  business? 

A.  Yes,  sir. 
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Q.  Answer  this  question,  if  you  will,  please:  What  relation¬ 
ship,  if  any,  did  the  incidental  play,  what  relationship  did  it 
have  to  the  verdict  of  the  jury? 

Mr.  Murray.  Object. 

The  Court.  Sustained. 

By  Mr.  Laughlin: 

Q.  Will  you  let  me  see  the  incidental? 

A.  Yes. 

(The  paper  was  handed  to  counsel.) 

1250  Mr.  Laughlin.  I  would  like  to  offer  the  police  in¬ 
cidental  in  evidence. 

Mr.  Murray.  I  object  to  its  receipt. 

The  Court.  Objection  sustained. 

Mr.  Laughlin.  Your  Honor,  it  is  my  view,  under  the  recent 
statute,  that  this  would  be  admissible.  It  was  an  entry  made 
in  the  regular  course  of  business. 

The  Court.  No;  I  do  not  think  that  statute  covers  a  record 
of  this  kind.  If  that  statute  covered  a  record  of  this  kind  then 
the  Government  in  any  criminal  case  could  offer  the  Pollice 
incidental  against  the  defendant  and  I  certainly  would  exclude 
it.  It  would  be  very  dangerous  to  hold  police  incidentals  as 
admissible  under  that  recent  statute.  That  statute  relates  to 
records  kept  in  the  regular  course  of  business  and  not  narratives 
of  past  events. 

Mr.  Laughlin.  Your  Honor,  of  course  I  am  not  arguing  v|ith 
you - 

The  Court.  You  have  the  right  to  present  your  argument. 

Mr.  Laughlin.  This  is,  I  think,  the  third  or  fourth  homicide 
case  where  this  request  has  been  made  and  it  has  always  been 
admitted.  It  is  the  first  time  it  has  been  excluded. 

The  Court.  I  am  sorry.  I  am  going  to  exclude  it  because 
if  I  have  to  admit  it  when  introduced  by  the  defense  in 
another  case  I  would  have  to  admit  it  if  it  were  produced 

1251  by  the  prosecution.  You  can  see  that  it  would  cause 
many  an  outcome  of  a  trial  to  be  based  on  hearsay  state¬ 
ments  made  from  a  police  notebook. 

Mr.  Laughlin.  We  have  been  confronted  with  that  and  have 
objected  but  it  has  been  admitted  over  our  objections,  Your 
Honor. 
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The  Court.  I  have  never  admitted  it  on  behalf  of  the  prose¬ 
cution. 

Mr.  Murray,  do  you  know  causes  in  this  court  where  police 
incidentals  have  been  admitted  as  records  kept  in  the  due  course 
of  business? 

Mr.  Murray.  No;  I  have  never  offered  one. 

The  Court.  I  do  not  consider  it  admissible.  Of  course,  if 
it  is  not  admissible  for  one  side  it  is  not  admissible  for  the  other 
because  the  police  incidental  contains  hearsay  recitals  generally 
damaging  to  the  defendant.  In  this  case,  if  I  admitted  it  for 
the  defense,  in  other  cases  I  would  have  to  admit  it  for  the 
prosecution. 

Mr.  Laughlin.  Will  you  put  an  identifying  mark  on  here, 
Mr.  Clerk? 

(The  police  incidental  was  marked  “Defendant’s  Exhibit  No. 
W-2”  for  identif cation.) 

The  Court.  Mr.  Laughlin,  of  course  had  it  been  cross-ex¬ 
amination  of  any  witness  whose  name  is  mentioned  in  this 
incidental  you  have  the  right  to  confront  him  with  any 
1252  statement  from  the  incidental.  You  may  use  the  inci¬ 
dental  for  that  purpose  but  you  may  not  offer  the  in¬ 
cidental  at  the  time. 

Mr.  Laughlin.  That  may  be  a  way  to  solve  it,  Your  Honor. 
You  did  not  mean  by  that,  Your  Honor,  the  person  who  signed 
it? 

The  Court.  No.  Suppose,  for  instance,  that  there  is — and 
I  am  saying  there  is — suppose  there  were  a  statement  in  the 
incidental  that  Witness  John  Jones  said  so  and  so  and  then 
John  Jones  was  on  the  witness  stand,  you  would  have  the  right 
to  confront  him  with  the  incidental  and  say,  “Didn’t  you  say 
so  and  so  to  the  police”?  You  can  use  the  incidental  for  that 
purpose  but  no  other. 

Mr.  Laughlin.  At  this  time,  may  Dr.  Nusbickel  be  excluded 
from  the  courtroom  because  we  will  use  him? 

The  Court.  Very  well. 

The  Clerk.  Mr.  Nusbickel,  please  step  into  the  witness 
room. 

The  Court.  I  do  not  see  him. 
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Mr.  Murray.  I  do  not  think  he  is  here. 

The  Court.  Is  there  anything  further  from  this  witness^ 

Mr.  Laughlin.  Yes,  there  is,  Your  Honor. 

Your  Honor,  so  that  the  record  may  be  preserved,  I  want  to 
make  my  offer  of  proof. 

The  Court.  No;  you  do  not  need  to  make  an  offer  of 

1253  proof  because  you  offered  this  in  evidence  and  you  had  it 
marked  for  identification. 

Mr.  Laughlin.  Is  it  going  to  stay  here? 

The  Court.  Is  there  any  objection  to  the  paper  being  re¬ 
tained  here? 

The  Witness.  It  is  my  original  record. 

The  Court.  If  there  is,  you  can  read  it  into  the  record  at 
recess. 

Mr.  Laughlin.  May  I  ask  the  Coroner  if  he  would  object  to 
this:  We  all  have  confidence  in  our  official  reporter.  May  jshe 
take  it  to  her  office  and  copy  it  into  the  record  and  then  mail  it 
to  you? 

The  Witness.  I  would  rather  have  it  delivered  in  person. 

Mr.  Laughlin.  Mr.  Clerk,  will  you  mark  this  first  sheet  with 
another  number? 

The  Clerk.  This  will  be  Defendant  W-3. 

(The  document  referred  to  was  thereupon  marked  “Defend- 
tan’s  Exhibit  No.  W-3”  for  identification.) 

The  Court.  Mr.  Laughlin,  in  order  to  save  time  I  won’t  in¬ 
sist  on  your  identifying  these  documents.  If  you  wish  to  offer 
any  documents  in  evidence  make  your  offer  and  I  will  assume 
that  they  have  been  properly  identfied  and  I  will  make  hay 
order. 

Mr.  Laughlin.  And  Miss  Rawls  will  copy  this  too, 
then? 

1254  The  Court.  We  will  wait  until  the  offer  is  made  a^d 
then  I  will  dispose  of  it. 

Mr.  Laughlin.  Yes,  that  is  true. 

By  Mr.  Laughlin: 

Q.  Handing  you  Defendant’s  W-3,  sir,  will  you  tell  us  what 
that  is? 

A.  This  is  a  form - 
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Mr.  Murray,  (interposing).  Just  a  moment.  I  do  not  be¬ 
lieve  he  should  be  asked  to  describe  the  form  except  as  to 
whether  it  is  a  record  of  his  office. 

The  Witness.  It  is  a  record  of  my  office. 

The  Court.  Mr.  Laughlin,  I  made  the  suggestion  you  just 
make  your  offer  of  proof.  You  do  not  have  to  go  through  a 
technical  identification  of  these  documents  because  their  au¬ 
thenticity  will  not  be  questioned,  I  am  sure. 

Mr.  Laughlin.  The  only  thing  I  am  trying  to  avoid  is  that 
I  do  not  want  it  said  at  a  later  date  the  record  is  not  complete. 

The  Court.  I  will  make  the  record  complete  right  now. 
Just  make  your  offer.  If  it  is  your  intention  to  offer  any  fur¬ 
ther  document  from  the  Coroner’s  file  offer  them  at  this  time 
and  I  will  rule  on  your  offer. 

Mr.  Murray.  I  admit  they  are  all  proper  records  of  the 
office. 

Mr.  Laughlin.  Will  you  mark  this? 

1255  (The  document  referred  to  was  thereupon  marked 
“Defendant’s  Exhibit  No.  W-4”  for  identification.) 

Mr.  Murray.  Pardon  me,  I  thought  you  were  going  to  ques¬ 
tion  the  witness.  That  is  why  I  broke  in. 

Mr.  Laughlin.  Then  I  take  it,  Your  Honor,  the  objec¬ 
tion  will  go  not  only  to  the  first  one  but  it  will  go  to  W-3? 

The  Court.  First  make  your  offer. 

Mr.  Laughlin.  I  offer  in  evidence  Defendant’s  W-3  and 
W-4. 

Mr.  Murray.  May  I  look  at  them  briefly,  Your  Honor? 

The  Court.  Yes. 

(The  documents  were  handed  to  counsel.) 

The  Court.  May  I  see  them? 

(The  documents  were  handed  to  the  Court.) 

Mr.  Wiliams.  Your  Honor,  I  guess  I  had  better  look  at 
them.  They  might  affect  my  client. 

The  Court.  Look  at  them  very  briefly.  I  am  going  to  ex¬ 
clude  these  documents. 

Mr.  Williams.  You  are.  Then  I  will  see  them  later,  Your 
Honor. 

The  Court.  They  are  absolutely  irrelevant.  These  docu¬ 
ments  are  just  commitments  of  the  two  defendants. 
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Mr.  Laughlin.  The  commitment  of  one  is  what  I  am 
interested  in. 

1256  TheCounr.  One  of  them  is  a  commitment. 

Mr.  Laughlin.  It  may  be  irrelevant  now  but  I  do  hot 
think  it  will  be  later.  | 

The  Court.  And  the  other  is  the  inquisition  the  of  jury]  I 
have  already  excluded  the  verdict  of  the  Coroner’s  jury.  I 
will  exclude  them  as  incompetent. 

Mr.  Laughlin.  So  that  I  may  return  this  to  the  doctor,  I 
think  it  will  be  conceded  that  what  Dr.  MacDonald  has  pro¬ 
duced  is  a  duplicate  of  what  we  now  have. 

Mr.  Murray.  That  is  conceded. 

Mr.  Laughlin.  I  will  return  this  to  you  and,  as  I  under¬ 
stand,  these  three  will  be  typewritten  by  Miss  Rawls  into  the 
record.  1 

The  Court.  They  should  be  marked  for  identification.  Did 
you  put  the  notation  on  the  exhibits?  j  - 

Mr.  Laughlin.  That  has  been  done,  I  think,  Your  Honor. 
The  Court.  Because  they  are  not  exhibits  in  the  case.  They 
are  only  marked  for  identification,  and,  as  part  of  your  offer 
of  proof,  they  will  be  copied  into  the  record. 

Mr.  Laughlin.  Yes. 

(The  documents  referred  to  are  as  follows: ) 

Defendant’s  Exhibit  No.  W-2  for  Ident.  Incidental  for  the 
Coroner’s  Inquest,  Metropolitan  Police  Department 

Washington,  D.  C., 

1257  Date  June  11, 1946. 

Precinct  13th.  j 

To  the  Coroner: 

To  the  Major  and  Superintendent: 

To  the  Homicide  Squad,  Detective  Bureau: 

Death  of  Maurice  L.  Bernstein,  white,  52  years 

About  10:50  a.  m.,  Wednesday,  June  5,  1946,  during  a  hold 
up  and  robbery  at  Bernstein’s  Drug  Store,  1786  Florida  Avenue 
NW.,  Maurice  L.  Bernstein,  white,  52  years,  owner  of  the 
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store,  and  while  in  the  storage  room  in  the  back  of  the  store, 
was  shot  in  the  chest  by  a  brown  skin  colored  man,  38-40 
years,  5'  10"  to  5'  11",  slender  build,  150  lbs.,  lean,  hungry, 
even  facial  features,  wearing  a  small  eye  brow  mustache,  dark 
soft  felt  hat  turned  up  all  around,  dark  suit,  suit  coat  believed 
to  be  sport  style,  vanilla  colored  shi/t,  tie  color  not  known, 
came  to  counter  where  Thomas  F.  Nusbickel,  wh.,  65  years, 
of  4906  Buchanan  Street,  Edmonston,  Md.,  pharmacist,  was 
standing.  Above  described  colored  man  was  holding  a  dollar 
bill  in  one  hand  and  a  revolver  type  gun  in  the  other,  gun 
believed  to  be  a  32  or  38  calibre  on  light  frame  and  asked 
Nusbickle  where  the  safe  was.  Nusbickle  told  him  that  the 
safe  was  in  the  back  room.  Nusbickle  stated  that  he  stepped 
back  into  the  back  room  to  call  the  police  and  as  he  did  the 
hold-up  man  followed  him  back  and  shoved  him  back  to  the 
second  partition,  during  which  time  the  proprietor,  Dr. 
1258  Maurice  L.  Bernstein,  wh.,  52  years,  home  address  3520 
34th  St.  NW.,  stepped  out  from  a  small  lavatory  room  in 
back  of  the  store  and  the  hold-up  man  fired  one  shot  at  Dr. 
Bernstein.  Bernstein  fell  unconscious  to  the  floor  and  the  col¬ 
ored  man  ran  out  of  the  store,  and  made  his  escape. 

Emergency  Hospital  Ambulance  with  Dr.  Glenn  Berkenbile 
in  charge  responded  and  pronounced  Dr.  Bernstein  dead  at 
11 : 10  a.  m.,  June  5, 1946,  at  1786  Florida  Avenue  NW. 

Central  Bureau  notified.  Captain  Clyde  Strange,  Detective 
Bureau,  Homicide  Squad,  Robbery  Squad  on  scene,  same  noti¬ 
fied  the  coroner. 

Jesse  James  Patton,  colored  twenty-one  (21)  years  of  1334 
Corcoran  Street  NW.,  arrested  by  the  Homicide  Squad  and 
held  for  the  action  of  the  Coroner. 

Pvt.  Peter  M.  Zazanis,  #13. 

Witnesses:  Thomas  F.  Nusbickel,  4906  Buchanan  St.,  Ed¬ 
monston,  Md.,  Pharmacist;  Dr.  Glenn  Lee  Berkenbile,  Emer¬ 
gency  Hospital;  Lola  (Iola)  Latney,  2001  loth  St.  NW.,  Apt. 
#121  (Fountain  Girl) ;  Virginia  Stephens,  1335  T  Street  NW. 
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(Fountain  Girl) ;  Joseph  F.  Smith,  1821  S.  Street  NW. ;  Dr. 
R.  M.  Rosenberg,  Autopsy  findings;  Walter  D.  Perry;  Jesse 
James  Patton,  Voluntary  Statement. 

1259  Approved: 

C.  J.  P.  Weber, 
Captain  Thirteenth  Precinct. 
Sgt.  William  F.  Rector,  #13,  j 

Sergeant  attending  inquest. 

I 

Defendant’s  Exhibit  No.  W-3  for  Ident. 

#14-403 

County  of  Washington, 

District  of  Columbia,  set: 

An  inquisition  taken  at  the  D.  C.  Morgue  in  the  Comity 
aforesaid,  on  the  11th  day  of  June  in  the  year  of  1946  before 
me  A.  Magruder  MacDonald,  M.  D.,  Coroner  of  the  said 
County,  upon  the  view  of  the  body  of  Maurice  Louis  Bernstem, 
male,  white,  52  years  of  age  then  and  there  lying  dead,  upon 
the  oaths  of  Harry  Switzer,  Mason  E.  Taylor,  Harvey  Bajll, 
Grover  G.  Burrows,  George  H.  Ward,  J.  M.  Hanson,  good  and 
lawful  men  of  the  said  County  who,  being  sworn  upon  the 
Holy  Evangelists  of  Almighty  God,  and  charged  to  inquire 
when,  where,  how,  and  after  what  manner  the  said  Maurice 
Louis  Bernstein  came  to  his  death,  do  say  upon  their  oaths  that 
Maurice  Louis  Bernstein,  male,  white,  52  years  of  age,  late  pf 
3420  34th  Street  NW.,  came  to  his  death  on  or  about  11:  JO 
A.  M.,  June  5, 1946,  at  1786  Florida  Avenue  NW.,  as  the  resiilt 
of  gunshot  wound  of  chest,  hemorrhage  and  shock. 

1260  We  further  state  said  injuries  were  received  on  hr 
about  10:50  A.  M.,  Wednesday,  June  5,  1946,  during 

a  hold-up  and  robbery  at  Bernstein’s  Drug  Store,  1786  Floriqa 
Avenue  NW.,  when  deceased  owner  of  the  Drug  Store,  wps 
shot  in  the  chest  by  a  brown  skin  colored  man,  38  to  40  yearfe, 
5'-10"  to  5'— 11",  slender  build,  150  lbs.  and  later  identified  as 
Reginald  Joseph  Wheeler  and  accompanied  by  Jesse  James 
Patton. 

We  hold  the  said  Reginald  Joseph  Wheeler  and  Jesse  James 
Patton  responsible  for  the  death  of  Maurice  Louis  Bernsteiri, 
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and  hold  Jesse  James  Patton  for  the  action  of  the  Grand  Jury, 
and  hold  Reginald  Joseph  Wheeler  for  the  action  of  the  Grand 
Jury,  if  and  when  apprehended. 

In  witness  whereof,  as  well  as  the  aforesaid  Coroner  as  the 
Jurors  aforesaid,  have  to  the  inquisition  put  their  hands  and 
seals  on  the  day  and  year  aforesaid  and  at  the  place  aforesaid. 
[seal]  A.  Magruder  MacDonald, 

Coroner.  [LS] 


George  H.  Ward  [LS] 

Mason  E.  Taylor  [LS] 

Harry  G.  Switzer  [LS] 

Harvey  Ball  [LS] 

Grover  G.  Burrows  [LS] 

J.  M.  Hanson  [LS] 


1261  Defendant’s  Exhibit  No.  W-4  for  Ident. 

#14-603 

District  of  Columbia, 

County  of  W ashington,  to  wit : 

To  the  Supt.  of  The  Washington  Asylum  and  Jail: 


Receive  into  your  custody  the  body  of  Reginald  Joseph 
Wheeler  herewith  sent  to  you,  being  before  me,  A.  Magruder 
MacDonald,  M.  D.,  Coroner  of  said  County,  and  by  a  jury  duly 
summoned  at  an  inquest,  held  the  11th  day  of  June  1946,  at 
the  D.  C.  Morgue  upon  the  body  of  Maurice  Louis  Bernstein 
according  to  the  finding  of  the  said  inquest  hereto  attached, 
and  safely  keep  in  your  said  custody  for  further  trial  or  until 
the  further  order  of  the  Criminal  Court  of  the  District  of 
Columbia. 

Given  under  my  hand  and  seal,  this  11th  day  of  June  1946. 

A.  Magruder  MacDonald, 

M.  D.,  Coroner. 

Witness: 

J.  M.  Hanson, 

Grover  C.  Burrows,  [seal] 

By  Mr.  Laughlin  : 

Q.  Dr.  MacDonald,  can  you  tell  me  of  your  own  recollection 
the  names  of  the  various  police  officers  you  have  talked  with 
in  this  case? 
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A.  I  remember  very  distinctly  of  talking  to  Sergeant 

1262  Huffman  about  this  case  at  the  scene.  I  talked  to  Lieu¬ 
tenant  Flaherty  about  it.  Those  are  the  two  men  tjhat 

I  have  recollection  of. 

Q.  Do  you  recall  any  persons  not  connected  with  the  Police 
Department  with  whom  you  have  talked,  excluding  Mr. 
Murray,  I  mean? 

A.  I  haven’t  even  talked  with  Mr.  Murray  about  it. 

Q.  Did  you  yourself  go  to  the  scene  on  June  5,  br. 
MacDonald? 

A.  Yes,  sir.  j 

Q.  And  when  I  say  the  scene,  I  mean  the  drug  store  where 
the  shooting  occurred? 

A.  Yes,  sir.  j 

Q.  At  that  time,  did  you  have  conversations  with  any 
officers? 

A.  With  witnesses? 

Q.  Yes. 

A.  No  witnesses. 

The  Court.  Mr.  Laughlin,  I  am  going  to  ask  the  purpose  of 
this  line  of  inquiry?  Is  it  for  the  purpose  of  obtaining  con¬ 
tradictions  in  the  testimony  of  other  witnesses?  If  it  is,  ybu 
have  to  confront  the  witness  with  contradictory  statements. 
Mr.  Laughlin.  No;  it  is  for  other  purposes,  Your  Honor, 
and  unless  you  insist  I  would  rather  not  disclose  it  noV. 

1263  I  think  it  will  become  competent  later. 

The  Court.  No,  you  have  to  tell  it  to  me  now.  | 
Mr.  Laughlin.  I  have  already  concluded,  Your  Honor. 

The  Court.  Then  you  do  not  have  to  disclose  it. 

Mr.  Laughlin.  You  may  examine. 

Mr.  Murray.  I  have  no  questions. 

The  Court.  You  may  step  down,  Doctor. 

(Witness  excused.) 

The  Court.  Can  you  continue  cross-examination  at  this 
time? 

Mr.  Murray.  Yes,  I  can  continue  now. 


737770 — 47 - 29 
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Thereupon  Reginald  Joseph  Wheeler,  one  of  the  defend¬ 
ants,  resumed  the  witness  stand  and  testified  further  as  fol¬ 
lows: 

Cross-examination  (resumed)  by  Mr.  Murray: 

Q.  I  am  showing  you  what  has  been  referred  to  as  a  confes¬ 
sion,  Government  Exhibit  No.  20,  and  ask  you  again  to  look  at 
that  signature.  I  believe  you  said  in  answer  to  Mr.  Laughlin’s 
question  about  that  that  is  your  name  but  it  is  not  your  writ¬ 
ing  or  something  to  that  effect.  Do  you  remember  saying  that? 

A.  Yes,  sir;  I  do. 

Q.  How  do  you  know  that  is  not  your  writing? 

1264  A.  Because  I  did  not  write  it,  sir. 

Q.  What? 

A.  Because  I  did  not  write  it. 

Q.  Because  you  did  not  write  it? 

A.  Yes,  sir. 

Q.  Can  you  tell  by  looking  at  the  writing  that  it  is  not  yours? 

A.  It  looks  like  mine  but  it  is  not  mine. 

Q.  And  do  you  say  it  is  not  yours  because  you  know  you 
didn’t  sign  that  paper  or  do  you  say  that  it  is  not  yours  because, 
by  looking  at  the  writing,  you  can  say  it  is  not  yours?  Do  you 
understand  my  question? 

A.  Repeat  it,  please. 

Q.  I  will  withdraw  it  and  try  to  make  it  simpler.  Do  you 
say  that  is  not  your  writing  because  you  can  look  at  the  writing 
and  see  that  you  did  not  do  it  or  do  you  just  say  you  did  not 
write  it  because  you  are  sure  you  did  not  sign  that  four-page 
document?  Which  of  those  two  is  the  reason  that  you  say  it  is 
not  your  signature? 

A.  Because  I  know  I  didn’t  sign  this  document. 

Q.  What? 

A.  Because  I  know  I  did  not  sign  this  document. 

Q.  In  other  words,  if  you  were  simply  looking  at  that  paper 
and  didn’t  know  that  it  was  the  signature  on  that  four-page 
document,  you  might  think  that  you  had  signed  that 

1265  paper,  is  that  right? 

Mr.  Laughlin.  Your  Honor,  I  submit  that  ques¬ 
tion  assumes  a  fact  and  it  is  not  proper  and,  therefore,  I  object 
to  it. 
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The  Court.  Overruled.  It  does  not  assume  any  fact  other 
than  that  to  which  the  defendant  has  testified. 

Mr.  Laughlin.  How  about  the  objection  to  what  he  thinks? 

The  Court.  What  the  defendant  thinks.  I  think  that  is 
proper.  The  defendant  may  be  asked  on  cross-examination 
what  he  thinks. 

You  may  answer  the  question. 

The  Witness.  Repeat  it  again,  please. 

Mr.  Murray.  Miss  Reporter,  will  you  read  the  question? 

(The  pending  question  was  read  by  the  reporter.) 

The  Witness.  No,  sir. 

By  Mr.  Murray: 

Q.  So  that  if  I  showed  that  paper  to  you  like  the  one  I  am 
showing  to  you — and  I  will  tell  you  later  what  the  mark  is — 
what  do  you  say  as  to  that  signature? 

Mr.  Laughlin.  Just  a  minute.  I  want  to  know  what  ne  is 
showing. 

The  Court.  Make  the  question  a  little  more  definite. 

Mr.  Murray.  I  am  showing  the  witness  a  document.  ] 

Mr.  Laughlin.  In  other  words,  it  should  be  held  out.  j 

Mr.  Murray.  No:  I  do  not  intend  to  hold  it  out  fdr  he 
1266  would  know  what  it  was. 

The  Court.  Ask  the  question.  I  do  not  want  a  Con¬ 
ference  between  counsel. 

Mr.  Murray.  I  am  showing  the  witness  part  of  the  docu¬ 
ment  known  as  21  which  shows  the  signature,  “Reginald  Jo¬ 
seph  Wheeler.” 

The  Court.  What  is  the  question? 

Mr.  Murray.  I  am  going  to  ask  the  witness  whether;  he 
wrote  that  or  not. 

Mr.  Laughlin.  I  have  an  objection.  I  have  a  right  to  know 
what  he  is  showing  him,  Your  Honor. 

The  Court.  No;  not  at  this  time. 

Mr.  Laughlin.  I  want  to  preserve  the  objection  on  tliat. 

The  Court.  Objection  overruled. 

Mr.  Laughlin.  And  the  manner  in  which  it  is  being  dcjne. 
He  is  concealing  it  in  a  book.  Why  can’t  he  hold  it  out? 

Mr.  Murray.  I  wouldn’t  be  concealing  it  if  I  held  it  out  and 
I  intend  to  conceal  it. 
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The  Court.  Counsel  desires  to  show  the  witness  a  piece  of 
paper  and  he  wants  to  ask  the  witness  whether  that  is  his  sig¬ 
nature.  I  think  that  is  a  proper  question. 

Mr.  Laughlin.  Just  preserving  that  objection,  Your  Honor, 
The  Court.  You  may  answer  the  question. 

By  Mr.  Murray: 

1267  Q.  Will  you  please  look  at  that  signature  and  say 
whether  you  wrote  it  or  not? 

A.  No,  sir. 

Q.  Are  you  saying  you  did  not  write  it? 

A.  I  did  not. 

Q.  You  are  positive  of  that,  are  you? 

A.  Yes,  sir. 

Q.  Do  you  know  what  that  is  on,  what  paper  that  signature 
is  on? 

A.  No,  sir ;  I  don’t  believe  I  do,  sir. 

Mr.  Laughlin.  Before  he  takes  it  out — he  is  taking  it  out 
now.  I  want  the  record  to  show  just  the  manner  in  which 
that  paper  was  handed  to  the  witness. 

The  Court.  The  paper  was  folded  over  and  placed  in  a  pam¬ 
phlet  so  that  the  signature  alone  showed. 

Mr.  Laughlin.  All  right. 

The  Court.  Now  you  may  look  at  the  paper  if  you  wish. 
(The  paper  was  handed  to  counsel.) 

Mr.  Laughlin.  Then  the  record  should  show  what  it  is. 
Your  Honor.  It  is  already  in  evidence. 

Mr.  Murray.  My  original  question  shows  what  it  is  and 
the  manner  in  which  I  showed  it. 

The  Court.  Proceed. 

Mr.  Laughlin.  Keep  it  over  here. 

The  Court.  Proceed  with  the  next  question. 

1268  Mr.  Murray.  Will  Your  Honor  pardon  me  just  a  mo¬ 
ment  while  I  step  into  the  witness  room? 

The  Court.  Yes. 

Mr.  Murray.  Will  you  mark  these? 

(Police  records  were  thereupon  marked  “Government’s  Ex¬ 
hibits  Nos.  23  to  32,  inclusive,”  for  identification.) 
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By  Mr.  Murray: 

Q.  When  were  you  planning  to  go  to  South  Carolina?  How 
early  before  June  5  did  you  decide  to  go  to  South  Carolina? 

A.  I  had  planned  on  going  to  South  Carolina  in  1945,  jsir. 

Q.  You  planned  to  go  for  a  year,  is  that  it? 

A.  No;  I  had  planned  before  then.  I  wanted  to  go  to  South 
Carolina,  sir. 

Q.  Let  me  ask  you  when  you  made  up  your  mind  thajt  you 
would  go  within  a  day  or  a  week,  how  long  before  June  5  did 
you  decide  that  you  would  go  that  day  or  the  next  day?  j 

The  Court.  Mr.  Murray,  I  think  you  have  been  over  tf^is.  I 
think  you  went  over  this  yesterday,  didn't  you? 

Mr.  Murray.  I  am  unable  to  answer  that,  Your  Hondr.  I 
don’t  think  so,  this  particular  thing. 

The  Court.  Ask  the  question  again,  then.  I  thought  it  was 
testified  to. 

i- 

By  Mr.  Murray: 

Q.  Do  you  understand? 

1269  A.  Repeat  it  again,  please. 

How  soon  before  June  5  had  you  made  definite  ijfians 
to  go,  that  you  would  go  that  very  day  or  the  next  day? 

A.  I  made  up  my  mind  about  a  week,  sir. 

The  Court.  I  am  sorry.  This  was  on  direct.  My  recollec¬ 
tion  was  in  error.  It  was  not  on  cross-examination,  Mr.  Mur¬ 
ray;  you  are  quite  right. 

Mr.  Murray.  Thank  you. 

*  *  *  *  * 

1270  Reginald  Joseph  Wheeler  resumed  the  stand  land 
testified  further  as  follows: 

I 

Cross-examination  (resumed)  by  Mr.  Murray: 

Q.  I  put  before  you,  Mr.  Witness,  a  number  of  documents 
marked  “Government’s  Exhibit  23  to  32,  inclusive” ;  I  wish  jyou 
would  look  at  them  in  the  order  in  which  they  are  handetjl  to 
you  and  tell  me  whether  your  signature  is  on  any  of  theijn — 
you  are  now  looking  at  No.  23,  is  that  your  signature? 

A.  Yes,  sir. 
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Q.  All  right.  Now,  look  at  24. 

A.  That  is  my  signature. 

Q.  And  25? 

A.  That  is  my  signature. 

Q.  As  to  that,  may  I  ask  that  you  indicate,  point  your  finger, 
to  which  is  your  signature. 

(Witness  does  as  requested.) 

Mr.  Murray.  May  I  have  the  witness  put  his  initials  or  some 
other  mark  indicating - 

1271  Mr.  Laughlin.  Could  he  call  out  for  the  Reporter, 

Your  Honor,  the  particular  part  of  the  exhibit - 

The  Court.  No;  I  want  it  marked. 

Mr.  Murray.  Perhaps  a  pencil  would  be  better,  if  that  is 
agreeable  to  Your  Honor,  to  use  a  pencil  instead  of  a  pen? 

The  Court.  Yes. 

Mr.  Laughlin.  I  object  to  that,  Your  Honor. 

The  Court.  I  don’t  know  what  the  question  is,  just  a  moment, 
wait  until  Mr.  Murray  asks  his  question. 

Mr.  Laughlin.  Don’t  answer  it  until  I  have  an  opportunity 
to  object. 

By  Mr.  Murray: 

Q.  Will  you  indicate  by  making  a  mark  with  a  pencil  opposite 
whatever  writing  which  you  say  is  your  signature  on  Govern¬ 
ment’s  Exhibit  No.  25. 

Mr.  Laughlin.  I  object  to  that,  Your  Honor,  under  Fitz¬ 
patrick  v.  United  States,  in  cross-examination,  a  witness  in  a 
case  cannot  be  compelled  to  write  his  name  or  submit  any 
writing. 

The  Court.  He  cannot  be  compelled,  but  he  may  do  so  if 
he  wishes  and  if  he  declines - 

Mr.  Murray.  May  I  make  it  clear  what  I  am  asking,  not  that 
he  sign  his  name,  but  that  he  indicate  by  some  mark  the  par¬ 
ticular  name  on  the  paper  which  he,  himself,  has  already 
signed. 

1272  The  Court.  Let  him  indicate  it,  or  counsel  can  agree 
upon  what  he  indicates. 

Mr.  Laughlin.  Yes;  I  think  that  that  will  solve  it. 

The  Court.  Put  a  check-mark  against  the  signature  that 
is  yours. 
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Mr.  Murray.  May  he  do  that  on  all  of  them  so  that  there  will 
be  no  question - 

The  Court.  Yes,  indeed. 

j 

By  Mr.  Murray: 

Q.  On  Government’s  Exhibit  23  put  a  check-mark  in  front 
of  the  signature  which  you  say  is  yours — this  is  Government’s 
Exhibit  23,  just  make  a  mark  like  that  [indicating]  if  you 
find  it  is  your  signature.  Just  put  a  check-mark  before  the 
beginning  of  the  signature,  so  that  we  will  know  that  that  j  is  the 
one  you  are  talking  about — are  you  reading  it?  Is  that  why 
you  are  waiting? 

A.  Yes,  sir. 

Q.  Oh,  excuse  me;  go  ahead. 

The  Court.  Has  the  witness  answered  the  question? 

Mr.  Murray.  The  question  is  for  him  to  put  a  mark - 

By  Mr.  Murray: 

Q.  Do  you  understand  what  you  are  being  asked  t<|>  do? 

A.  To  put  my  initials - 

Mr.  Murray.  No. 

The  Court.  Put  a  check  or  X  mark  in  front  of  your 
1273  signature. 

By  Mr.  Murray:  |r 

Q.  If  that  is  your  signature  put  a  check-mark  in  front,  so 
that  we  will  know. 

(Witness  does  as  requested.) 

By  Mr.  Murray: 

Q.  Now,  on  24,  if  you  see  your  signature  on  that  paper,  put 
a  check-mark  in  front  of  that,  like  you  did  on  the  first  onie. 

A.  (Witness  does  as  requested.) 

Q.  Government’s  Exhibit  No.  25,  do  you  see  your  signature 
there? 

A.  Yes,  sir. 

Q.  Put  a  check-mark  in  front  of  wherever  you  see  it. 

A.  (Witness  does  as  requested.) 

Q.  On  Government’s  Exhibit  No.  26,  if  you  see  your  signature 
there,  put  a  check-mark  in  front  of  that. 
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The  Court.  May  I  see  those  that  the  witness  marked? 

Mr.  Murray.  Yes,  sir. 

(Exhibits  are  handed  to  the  Court.) 

(The  Witness  does  as  requested.) 

By  Mr.  Murray: 

Q.  Is  that  all  you  want  to  check  there  on  Exhibit  26? 

A.  It  is. 

Q.  What? 

1274  A.  Yes,  sir. 

Q.  And  Exhibit  No.  27. 

(Witness  checks  it.) 

By  Mr.  Murray: 

Q.  Is  that  the  only  one  that  you  want,  the  one  that  you  have 
checked? 

A.  Yes,  sir. 

Mr.  Laughlin.  Your  Honor,  I  want  to  be  sure  that  the  wit¬ 
ness  understands  the  question  put  to  him,  and  the  particular 
paper  that  is  put  to  him  be  explained. 

The  Court.  It  does  not  make  any  difference  what  the  iden¬ 
tity  of  the  paper  is,  he  is  asked  if  his  name  is  written  on  those 
papers,  that  is  the  only  thing  he  is  asked  to  do. 

Mr.  Laughlin.  AD  right,  then  he  should  have  an  opportunity 
to  read  each  one  of  them,  I  submit. 

The  Court.  No,  I  do  not  think  he  has  got  to  read  the  papers, 
he  is  asked  whether  the  signature  is  his. 

Mr.  Laughlin.  Well,  in  view  of  the  nature  of  these  papers, 
I  want  to  make  that  request  and  I  would  like  to  stand  on  that, 
Your  Honor. 

The  Court.  What  is  the  request? 

Mr.  Laughlin.  The  request  is  that  the  witness  be  given  an 
opportunity  to  read  the  paper  so  that  he  understands  the  con¬ 
tents. 

The  Court.  No,  he  is  shown  the  entire  paper,  he  is 

1275  asked  whether  the  signature  is  his.  I  am  not  going  to 
stop  the  trial  for  him  to  read  the  entire  papers. 

Mr.  Laughlin.  I  just  want  to  preserve  that  point,  Your 
Honor. 
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Mr.  Murray.  May  I  say  that  up  to  this  point  he  had  not  been 
prevented  by  me  or  anybody  else  from  reading  them. 

The  Court.  No,  the  paper  is  shown  to  him,  the  entire  paper 
is  shown  to  him,  he  can  look  at  the  paper,  of  course,  but  there 
is  no  use  asking  him  to  read  the  entire  paper  from  the  first  wlord 
to  the  last. 

By  Mr.  Murray: 

Q.  Do  you  understand  what  you  are  asked  now? 

The  Court.  Ask  him  this,  did  you  sign  that  in  your  own 
handwriting? 

By  Mr.  Murray: 

Q.  Did  you  sign  that  in  your  own  handwriting,  Governments 
Exhibit  23,  that  signature  with  the  X  in  front  of  it? 

A.  I  think  I  did. 

Q.  And  Government’s  Exhibit  24,  did  you  sign  that  signature 
in  which  the  X  is  in  front  of  it? 

A.  I  think  I  did. 

Q.  And  Governments  Exhibit  25,  did  you  sign  those  three 
names  that  are  signed  there  with  an  X  mark  in  front  of  eadh? 

A.  I  think  I  did,  sir. 

1276  Q.  Now,  you  have  Governments  Exhibit  26  in  yc|ur 
'  hand,  do  you  see  any  signature  on  that  paper  which  you, 
yourself,  signed? 

A.  I  think  I  did,  sir. 

Q.  Will  you  indicate  in  front  of  that  the  signature  or  signa¬ 
tures  which  you,  yourself,  signed  on  that  paper,  Governments 
Exhibit  26. 

A.  Yes,  sir. 

Q.  You  have  rubbed  something  out,  haven’t  you? 

A.  Yes. 

Q.  Do  you  see  any  signature  on  that  paper  now  which  yoii, 
yourself,  made? 

A.  These  two  names  are  mine  on  there. 

Q.  I  am  not  asking  you  what  names  are  on  there,  I  am 
asking  you  if  these  things  that  you  yourself  wrote  out,  if  you 
see  any  which  you,  yourself,  wrote,  any  signature  which  you 
yourself  signed,  indicate  by  putting  a  check-mark  in  front  of 
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it — if  you  do  not  recognize  your  signature  on  that  paper,  then 
say  you  don’t. 

A.  (Witness  puts  check  mark  on  the  paper.) 

Q.  On  Government’s  Exhibit  27,  will  you  put  a  check  mark 
in  front  of  the  signature  or  signatures  which  you,  yourself 
signed,  and  if  there  are  any  that  you,  yourself,  signed. 

A.  (Witness  makes  check  marks  on  the  paper.) 

Q.  And  Government’s  Exhibit  28,  if  you  see  any  sig- 

1277  nature  which  you,  yourself,  signed,  put  an  X  in  front  of 
it. 

A.  (Witness  checks  paper.) 

Q.  And  Government’s  Exhibit  29  containing  some  writing 
and  a  signature,  I  will  ask  you  if  that  is  your  writing;  did  you 
do  that  writing  yourself? 

A.  Yes,  sir. 

Q.  Your  answer  is  yes? 

A.  Yes,  sir. 

Q.  Did  you  sign  that  name  yourself? 

A.  Yes,  sir. 

Q.  You  did.  Now,  I  better  have  it  understood  what  writing 
you  are  talking  about;  are  you  talking  about  the  pencil  writing 
on  the  beginning  of  the  line  with  the  name  on  it  down  to  the 
clip  in  the  lower  righthand  corner  of  that  paper — from  here  to 
here  [indicating]? 

A.  Yes,  sir. 

Q.  That  is  what  you  are  talking  about? 

A.  Yes,  sir. 

Q.  All  right.  Government’s  Exhibit  30  has  some  writing 
and  a  signature — has  a  signature  and  then  some  writing,  did 
you  do  that  writing  and  sign  that  signature? 

A.  Yes,  sir. 

Q.  What  is  your  answer,  repeated  in  the  microphone. 

A.  Yes,  sir. 

Mr.  Murray.  Government’s  Exhibit  31  is  withdrawn. 

1278  By  Mr.  Murray: 

Q.  Government’s  Exhibit  32  is  two  pages  clipped  to¬ 
gether.  I  am  asking  you  only  about  the  bottom  page,  which  is 
clipped  to  a  larger  and  thicker  white  page  with  some  hand- 
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writing  and  a  signature  on  it.  Did  you  do  that  writing  and 
sign  that  signature? 

A.  Yes,  sir. 

Q.  I  believe  I  was  asking  you  about  your  intent  to  go  to 
South  Carolina,  and  I  was  about  to  ask  you  what  preparation 
you  made  for  going  to  South  Carolina  the  week  before'  you 
actually  went;  that  is,  did  you  get  your  clothes  together,  jlack, 
or  did  you  call  up  for  train  reservations,  or  anything  of  ithat 
sort? 

A.  No,  sir. 

Q.  Did  not — you  didn’t  do  anything  until  June  5th,  is  that 
right? 

A.  Until  June  4th. 

Q.  Oh,  you  did  do  something  on  June  4th? 

A.  Yes,  sir. 

Q.  What  did  you  do  on  that  date? 

A.  As  I  said  before,  we  were  supposed  to  go  June  4th,  but 
our  clothes  were  at  the  cleaners  and  we  could  not  get  them 
out  until  June  5th. 

Q.  I  am  asking  you  what  you  did  in  preparation  for  going 
on  June  4th? 

1279  A.  Everything  else  was  ready  to  be  packed  on  jjune 
4th. 

Q.  You  still  didn’t  know  the  time  that  the  train  wa^  to 
leave? 

A.  No,  sir;  I  didn’t,  but  I  did  know  that  it  left  in  the  Eve¬ 
ning. 

Q.  You  did  know  it  left  in  the  evening  rather  than  the  morn¬ 
ing  or  midday,  is  that  it? 

A.  Yes,  sir. 

Q.  Did  you  know  how  many  trains  left  for  that  sectiori  of 
the  country? 

A.  I  only  knew  when  I  got  to  the  Union  Station  that  one 
had  just  left. 

Q.  Did  you  tell  Patton  you  were  going? 

A.  Yes,  sir;  I  did. 

Q.  When  did  you  tell  him? 

A.  Sometime  before. 
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Q.  Did  you  tell  him  on  June  5th? 

A.  No,  sir;  I  didn’t. 

Q.  I  beg  your  pardon,  I  have  been  asking  you  about  going 
June  5th,  was  it  June  the  5th  that  you  actually  went? 

A.  Yes,  sir. 

Q.  Wednesday,  June  5th? 

A.  Yes,  sir. 

Q.  Then  I  was  right,  I  thought  I  was  mistaken,  but  I  was 
right  on  that  date. 

1280  Did  you  tell  Patton  on  June  5th  that  you  were  going  ’ 
to  South  Carolina? 

A.  No,  sir. 

Q.  Did  you  tell  him  you  were  going  south — did  you  tell  him 
on  June  5th  that  you  were  going  south? 

A.  No,  sir;  I  didn’t. 

Q.  Did  you  tell  him  either  one  of  those  things  on  June  4th? 
A.  No,  sir. 

Q.  June  3rd;  Monday,  June  3rd? 

A.  No,  sir. 

Q.  When  did  you  tell  him? 

A.  Sometime  before. 

Q.  Was  it  as  much  as  a  week  before? 

A.  It  was  longer  than  that. 

Q.  What? 

A.  Longer  than  that. 

Q.  Was  it  two  weeks? 

A.  No,  sir. 

Q.  It  was  between  one  and  two  weeks,  then? 

A.  No,  sir. 

Q.  You  mean  it  was  more  than  two  weeks? 

A.  Yes,  sir. 

Q.  Give  us  some  idea  how  long  it  was? 

A.  I  would  not  say  how  long  it  was. 

1281  Q.  Was  it  two  months  before? 

A.  I  would  not  say  so. 

Q.  Where  did  you  see  Patton,  when  you  told  him? 

A.  If  I  can  recall  clearly,  I  think  it  was  at  the  Corcoran 
Street  address. 


Q.  That  would  be  at  least  two  months  before,  wouldn’jt  it? 

A.  As  I  said  before,  I  would  not  say. 

Q.  Didn’t  you  say  before  you  hadn’t  seen  Patton  for  two 
months  before  June  5th? 

A.  I  did. 

Q.  So  that  it  was  at  least  two  months  before  June  5th  'that 
you  told  Patton  you  were  going  south,  right? 

A.  I  don’t  recall  whether  it  was  exactly  two  months. 

Q.  Did  you  tell  him  that  any  more  than  one  time? 

A.  I  don’t  recall,  sir. 

Q.  Now,  were — how  long  were  you  over  at  Headquarters 
after  you  were  brought  into  the  District  of  Columbia,  you  were 
taken  over  to  Police  Headquarters  in  the  homicide  squad,  I  be¬ 
lieve  you  told  us? 

A.  Yes,  sir. 

Q.  How  long  were  you  in  any  part  of  that  building  ^to¬ 
gether  on  that  occasion? 

A.  Between  twenty  and  thirty  minutes. 

Q.  And  during  that  time — you  understand  my  question  re- 
.  lates  to  everything  that  happened  in  that  building  while 
1282  you  were  there,  that  I  am  not  merely  talking  about 
your  being  in  one  room,  but  you  were  in  one  or  several 
rooms  on  that  occasion,  do  you  understand  my  question? 

A.  Yes,  sir. 

Q.  All  right.  Now,  you  say  that  some  paper  was  written 
up  and  typed,  is  that  right? 

A.  Yes,  sir. 

Q.  And  it  contained  what  you  actually  said  about  your  move¬ 
ments  on  June  5th,  do  you  remember  saying  that? 

A.  Yes,  sir. 

Q.  Did  the  officer  make  any  carbon  copies  of  that  paper? 

A.  I  don’t  know,  sir. 

Q.  Didn’t  you  see  whether  he  did  or  not? 

A.  I  saw  one  sheet,  sir. 

Q.  Well,  don’t  you  know  whether  he  made  copies  or  not)*' 

A.  I  do  not  know,  sir. 

Q.  Weren’t  you  looking  at  him? 

A.  No,  sir. 
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Q.  So  that  when  you  signed  that  original  in  three  places 
to  be  sure  that  no  change  would  be  made,  you  didn't  know 
whether  the  officer  had  several  carbons  or  not,  is  that  right? 
A.  No,  sir;  I  didn't. 

Q.  Did  you  ask  for  a  copy? 

A.  I  did,  sir. 

1283  Q.  Did  you  reczeve  it? 

A.  No,  sir;  I  didn't. 

Q.  What  person  did  you  ask? 

A.  Officer  Perry. 

Q.  Now,  after  that,  how  long  would  you  say  that  statement 
took? 

A.  I  would  not  know,  sir. 

Q.  But  that  statement  was  an  account  of  your  activities  on 
June  5th  after  12  o'clock? 

A.  It  was,  sir. 

Q.  And  the  officers  did  not  ask  you  about  what  happened 
before  twelve,  is  that  right? 

A.  No,  sir. 

Q.  Did  you  know  at  that  time  that  Dr.  Bernstein  had  been 
murdered  around  eleven  o’clock? 

A.  I  didn’t  know  the  time,  but  I  knew  that  he  was  murdered. 
Q.  And  the  officers  did  not  tell  you  at  what  hour  he  was 
shot,  is  that  right? 

A.  No,  sir. 

Q.  You  are  quite  sure  that  they  asked  for  your  movements 
after  twelve,  and  not  before  twelve? 

A.  Well,  I  gave  them  my  movements  after  twelve. 

Q.  I  am  asking  you  if  they  did  not  ask  you  about  your  move¬ 
ments  before  twelve? 

1284  A.  No;  the  movements  they  asked  for  was  after 
twelve,  sir.  » 

Q.  Therefore,  they  didn’t  ask  you  about  the  Bernstein  killing 
at  all;  did  they? 

A.  No,  sir. 

Q.  What? 

A.  No,  sir — in  one  way  they  did,  but  they  didn't  ask  me 
whether  I  did  it  or  not,  sir. 
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Q.  And  they  didn’t  even  ask  you  where  you  were  when  it 
happened ;  is  that  your  testimony? 

A.  I  told  them  I  was  home,  sir.  *  | 

Q.  Why  did  you  tell  them  that? 

A.  Because  they  asked  me,  sir. 

Q.  Well  then,  they  did  ask  you  what  happened  before  noon; 
is  that  right? 

A.  As  I  previously  said ;  yes,  sir. 

Q.  Now,  after  that  statement  was  taken,  a  picture  of  you 
was  taken,  do  you  remember  that? 

A.  Yes,  sir.  •  j 

Q.  Was  that  the  same  day? 

A.  It  was,  sir.  j 

Q.  And  also  on  that  same  occasion  there  was  a  line-up  [that 
there  has  been  some  testimony  about;  is  that  right? 

A.  Yes,  sir. 

Q.  And  it  is  your  testimony  that  that  written  state- 
1285  ment  that  you  have  told  us  about,  and  that  line-upj  and 
the  taking  of  that  picture  all  happened  in  a  period  of 
between  twenty  and  thirty  minutes;  is  that  right? 

A.  No.  sir. 

Q.  All  right;  would  you  correct  it  if  that  is  not  correct 

A.  What  I  meant  by  the  period  of  thirty  minutes,  I  was  in 
the  homicide  room  for  thirty  minutes,  between  a  period  of 
twenty  and  thirty  minutes. 

Q.  But  I  was  asking  you  about  any  place  in  that  building, 
and  I  ask  you  if  you  didn’t  understand  what  I  was  asking  you, 
about  any  place  in  the  building,  and  you  said  you  did.  j 

A.  I  don’t  recall  your  saying  about  the  whole  building! 

Q.  All  right,  I  will  ask  you  this,  how  long  were  you  in  that 
whole  building  from  the  time  you  were  taken  in,  until  the  time 
you  got  out,  regardless  of  where  you  were  in  it? 

A.  I  disremember,  sir.  | 

Q.  Would  you  say  it  was  between  two  and  three  hours? 

A.  I  would  not  say,  sir. 

Q.  I  believe  you  have  testified  that  no  brutality  was  offered 
you? 
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A.  None  by  the  Washington  police,  sir. 

Q.  They  did  not  compel  you  to  do  anything,  is  that  right? 
.  A.  No,  sir. 

1286  Mr.  Murray.  I  will  ask  the  clerk  to  please  mark  this 
picture,  which  I  am  handing  him,  Government’s  Ex¬ 
hibit  33  for  Identification. 

(Picture  was  marked  “Government’s  Exhibit  No.  33”  for 
identification.) 

By  Mr.  Murray: 

Q.  I  show  you  a  picture  which  has  been  marked  “Govern¬ 
ment’s  Exhibit  33”  for  Identification,  is  that  a  picture  that 
was  taken  of  you  on  that  day,  June  5th,  at  Police  Headquarters? 
A.  It  was,  sir. 

Q.  What? 

A.  It  was,  sir. 

Mr.  Murray.  I  offer  that  in  evidence. 

Mr.  Laughlin.  I  want  to  make  an  objection  as  soon  as 
Your  Honor  sees  it — front  and  back. 

Mr.  Murray.  I  offer  the  front  only. 

The  Court.  What  is  the  objection? 

Mr.  Laughlin.  The  objection  is  that  I  object  because  it  was 
taken  while  in  police  custody,  therefore  was  not  a  voluntary  act. 

The  Court.  What  is  the  purpose  of  the  offering  of  this 
picture? 

Mr.  Murray.  Perhaps  I  had  better  state  that  at  the  bench, 
Your  Honor. 

The  Court.  Yes. 

1287  (Thereupon  counsel  approached  the  bench  and  the 
following  proceedings  were  had  out  of  the  hearing  of  the 

jury.) 

Mr.  Murray.  The  purpose  is  to  show  that  this  defendant 
had  a  brown  hat  turned  down  all  the  way  around,  which  four 
witnesses  described  as  the  hat  at  the  time  of  the  shooting. 

The  Court.  I  will  admit  it.  However,  I  do  not  want  this 
.  photograph  circulated  among  the  members  of  the  jury,  because 
if  you  do  that  there  is  danger  of  them  looking  at  the  notation 
on  the  back. 
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(Government  Exhibit  33  heretofore  marked  for  identifica¬ 
tion  received  in  evidence.) 

Mr.  Murray.  May  I  show  it  at  a  distance? 

The  Court.  You  may  show  it  without  circulating  it.  I  un¬ 
derstand  all  that  is  being  offered  is  the  photograph  without!  the 
notation  on  the  back. 

Mr.  Murray.  That  is  right. 

Mr.  Laughlin.  Well,  Your  Honor,  of  course,  it  is  not  a  pho¬ 
tograph  as  of  June  5th,  it  was  taken  some  days  later,  so  I  don’t 
see  how  that  could  be  relevant  here. 

The  Court.  There  was  testimony  as  to  what  the  defendant 
wore  on  the  occasion  of  his  arrest,  and  this  corroborates  ithe 
testimony  as  to  what  kind  of  a  hat  he  wore  on  the  occasion 
of  his  arrest. 

Mr.  Murray.  Not  on  the  occasion  of  his  arrest,  on  the  |  oc¬ 
casion  of  the  shooting. 

The  Court.  And  also  the  time  of  the  shooting. 

1288  Mr.  Laughlin.  I  understand  there  is  no  testimony^ — 
Mr.  Murray.  Yes;  Officer  Perry  testified  that  he  had 
a  brown  hat. 

Mr.  Laughlin.  There  is  testimony  as  to  what  the  wit¬ 
ness — 

The  Court.  The  point  is  this,  this  shows  he  was  in  the  habit 
of  wearing  a  hat  turned  down,  with  the  brim  down,  I  am  going 
to  admit  it,  I  overrule  your  other  objection  as  to  the  volun¬ 
tariness,  because  the  Supreme  Court  has  held  the  question!  of 
voluntariness  is  only  germane  as  to  oral  testimony.  For  ex¬ 
ample,  there  is  a  case  in  the  Supreme  Court  where  a  sweater 
was  put  on  a  man  against  the — his  will,  in  order  to  determine 
whether  it  fitted  him  or  not. 

Mr.  Laughlin.  But,  Your  Honor,  at  the  time  this  was  takten, 
would  the  defendant  have  any  control  over  the  manner! in 
which  the  hat  should  be  placed  on  his  head,  and  so  on? 

The  Court.  You  have  a  right  to  question  him  as  to  thatj 

Mr.  LaugHlin.  Well,  I  know;  I  just  wanted  to  preserve  iby 
point. 

The  Court.  Yes;  surely. 
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(Thereupon,  counsel  resumed  their  places  at  the  trial  table 
and  the  following  proceedings  were  had  in  open  court:) 

By  Mr.  Murray: 

Q.  At  the  time  this  picture  was  taken,  were  you  wearing  a 
brown  hat  turned  down  all  the  way  around? 

A.  I  was  wearing  a  brown  hat,  I  don’t  remember  it 

1289  being  turned  down  all  the  way  around. 

Q.  Wasn’t  it  turned  in  the  way  this  picture  shows  it 

to  be? 

A.  I  want  to  say  the  hat  was  not  turned  down  as  bad - 

Q.  Did  you  have  a  brown  hat  on  June  oth,  the  day  of  the 
the  shooting? 

A.  I  did,  sir. 

Q.  Did  you  wear  it  that  day? 

A.  Yes.  sir. 

Q.  Did  you  wear  it  turned  down  all  the  way  around? 

A.  No,  sir. 

Q.  How  did  you  wear  it,  as  to  its  being  turned  down,  turned 
up  or  down? 

A.  Turned  down  around  here,  but  the  back  part  was  up 
[indicating]. 

Q.  You  think  this  picture  shows  the  back  part  of  it  [showing 
picture  to  witness]  ? 

A.  Yes,  sir. 

Mr.  Murray.  I  shall  now  show  the  picture  to  the  members 
of  the  jury  and  the  defendant  may,  if  he  wishes — I  am  not 
asking  him  to  do  it,  point  out  on  it  where  he  thinks  it  shows 
it  was  turned  other  than  down  all  the  way  around. 

Gentlemen,  I  have  to  show  this  in  the  way  I  am  doing  now. 
[Mr.  Murray  walked  in  front  of  the  jury  holding  the  pic¬ 
ture  up.] 

1290  Mr.  Laughlin.  May  I  see  that  now? 

Mr.  Murray.  Yes  [handing  same  to  Mr.  Laughlin.] 
That  concludes  the  cross-examination,  if  the  Court  please. 
The  Court.  Any  redirect? 

Mr.  Laughlin.  Just  a  minute. 
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Redirect  examination  by  Mr.  Laughlin: 

Q.  Mr.  Witness,  how  long  have  you  had  that  scar  over  jyour 
eye? 

A.  I  have  had  that  scar  over  my  eye  since  I  was  arpund 
about  five  years  old  or  six ;  I  cannot  be  exact. 

Q.  Now,  let  me  ask  you  this  question:  when  you  g<j>t  to 
Police  Headquarters  you  say  that  your  photograph  was  taken. 
At  that  time  were  you  placed  on  the  scales  at  Police  Head¬ 
quarters  or,  do  you  recall? 

A.  I  don’t  think  I  was,  sir. 

Q.  Do  you  know  if  at  that  time  you  were  measured? 

A.  Only  for  my  heights,  the  scale  was  by  the  wall,  whether 
I  was  three  feet,  four  feet  or  five  feet. 

Mr.  Laughlin.  Now,  I  offer  the  other  side  of  this,  Your 
Honor. 

Mr.  Murray.  I  don’t  even  know  what  it  is,  may  I  see  it — 
I  mean,  I  have  forgotten. 

(Photograph  handed  to  Mr.  Murray.) 

Mr.  Murray.  I  object  to  that. 

1291  The  Court.  May  I  see  the  back  part,  [photograph 
handed  to  the  Court]  ? 

The  Court.  Objection  sustained. 

Mr.  Laughlin.  Would  Your  Honor  hear  me  on  that?  j 

The  Court.  Yes;  better  step  to  the  bench. 

(Thereupon,  counsel  approached  the  bench  and  the  follow¬ 
ing  proceedings  were  had  out  of  the  hearing  of  the  jury:) 

Mr.  Laughlin.  I  have  always  understood  that  if  any  part 
of  a  document  is  offered  by  the  prosecution  or  the  opposing 
party,  on  cross-examination  or  on  redirect,  the  other  party  can 
get  in  evidence  the  entire  contents  of  it. 

The  Court.  Yes;  insofar  as  is  germane  to  the  portions  that 
are  offered  in  evidence.  I  think  this  qualification  should  be 
added — I  have  in  mind,  that  you  particularly  objected  to  the 
introduction  of  the  back,  as  I  understood  it. 

Mr.  Laughlin.  I  did  at  that  time. 

The  Court.  And  because  of  your  objection,  which  I  Sus¬ 
tained,  I  went  as  far  as  to  request  Mr.  Murray  in  passing 
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the  exhibit  among  the  jurors  to  show  them  only  the  photograph 
itself.  It  seems  to  me  then  that  you  thereby  took  the  posi¬ 
tion,  which  I  sustained,  that  the  notation  was  inadmissible- 
That  is  the  first  thing. 

Another  thing  is  this,  that  it  is  not  a  document  within  the 
meaning  of  the  rule  to  which  you  referred.  This  is  a  photo¬ 
graph,  and  somebody  has  placed  a  notation  on  the  back 

1292  of  the  photograph.  They  are  two  distinct  matters: 
they  happen  to  be  all  on  the  same  piece  of  paper;  but 

it  is  as  though — suppose,  for  instance,  when  the  confession 
was  offered  in  evidence,  some  police  officer  has  written  some¬ 
thing  on  the  back  which  was  very  detrimental,  I  would  not 
have  permitted  that  to  go  in. 

Mr.  Murray.  May  I  call  your  attention  to  the  fact  that 
that  notation  is  something  that  was  written  in  1944. 

The  Court.  Yes. 

Mr.  Laughlin.  Of  course,  as  I  understand  that,  the  police 
had  access  to  the  picture ;  it  has  not  changed - 

The  Court.  May  I  ask  you — you  do  not  have  to  answer 
that,  and  I  will  be  glad  if  you  didn’t — do  you  care  to  tell  me 
just  what  you  have  in  mind? 

Mr.  Laughlin.  That  goes  to  identification,  if  Your  Honor 
please. 

The  Court.  You  mean  that  because  his  weight  changed 
from  time  to  time  that  therefore  they  might  have  the  wrong 
man? 

Mr.  Laughlin.  His  complexion  would  not  change,  his 
heights  would  not  change.  The  police  had  access  to  this  at 
the  time  they  went  to  South  Carolina;  also  it  is  at  variance 
with  the  description  given  by  the  witnesses. 

The  Court.  Suppose  you  enlighten  me;  how  does  this  de¬ 
scription  differ  from  the  description,  this  says  medium 

1293  build,  I  would  call  the  defendant  medium  build. 

Mr.  Laughlin.  There  is  testimony  here.  Your  Honor, 
that  the  police  incidental  described  Wheeler  as  a  brown-skinned 
colored  man,  38  to  40  years,  five  feet  ten  to  five  feet  eleven, 
slender  build,  150  pounds,  it  says  later  identified  as  Reginald 
Joseph  Wheeler. 
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Mr.  Murray.  You  have  read  that  from  the  verdict  of  jthe 
coroner’s  jury,  haven’t  you? 

Mr.  Laughlin.  Yes;  but  the  police  incidental  was  giveii  to 
Dr.  MacDonald. 

The  Court.  This  is  five  foot  nine,  I  defy  anyone  to  look  at 
this  and  determine  accurately  whether  he  is  five  foot  nine|  or 
five  foot  ten  or  five  foot  ten-and-a-half  or  eleven,  no  hunian 
being  can  estimate  the  height/i  that  accurately. 

Mr.  Laughl-in.  Yes;  but  it  is  not  for  Your  Honor,  it  is  for 
the  jury  to  pass  on  that. 

The  Court.  Yes;  but  in  any  event,  this  description  is  hot 
identified;  we  do  not  know  who  put  it  on  there  or  where)  it 
came  from;  I  am  going  to  exclude  it. 

Mr.  Laughlin.  Yes;  I  just  wanted  to  preserve  the  pohjit; 
will  it  remain  here? 

The  Court.  The  exhibit  is  here,  of  course;  it  is  part  of  the 
record. 

Mr.  Laughlin.  It  is  signed  by  Perry;  isn’t  it? 

The  Court.  That  is  no  indication  that  Sergeant  Perry 
1294  put  this  notation  on  the  photograph,  this  might  be 
merely  Sergeant  Perry’s  case. 

Mr.  Laughlin.  Your  Honor  did  not  require  the  Govern¬ 
ment  to  produce  the  photographer  here  before  you  admitted  t^iis 
in  evidence. 

The  Court.  For  this  reason,  I  would  have  required  the  Gov¬ 
ernment  to  identify  the  photograph,  were  it  not  for  the  fact 
that  the  defendant  admitted  it  was  his  photograph.  Of  course, 
if  he  had  not  admitted  this  photograph,  I  would  have  required 
some  identification ;  it  would  not  have  had  to  be  the  photogra¬ 
pher  himself,  but  someone  who  could  identify  the  picture. 

Mr.  Laughlin.  Suppose  that  remains  here ;  we  can  take)  it 
up  later,  then. 

The  Court.  This  will  be  here,  of  course,  we  cannot  separate 
the  sides  of  the  picture.  ' 

(Thereupon,  counsel  resumed  their  places  at  the  trial  table 
and  the  following  proceedings  were  had  in  open  court:) 

By  Mr.  Laughlin  : 

Q.  Now,  you  were  asked  some  questions  yesterday,  Mr.  Wit¬ 
ness,  about  some  money  that  you  had,  and  I  believe  you  said 
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in  response  to  one  question  that  you  won  that  as  a  result  of 
a  numbers  play? 

A.  Yes,  sir. 

Q.  Now  then,  did  you  make  an  inquiry  or  ask  any  of  the 
officers  in  South  Carolina  or  on  your  way  back,  anything 

1295  about  your  money? 

A.  I  did. 

Q.  Who  did  you  ask? 

A.  Officer  Bonaccorsy. 

Q.  What  did  you  ask  him,  and  what  did  he  say? 

A.  I  asked  him  about  the  money  and  he  told  me  when  I  got 
back  to  Washington  I  would  have  to  see  my  lawyer  about  get¬ 
ting  it  back. 

Q.  You  would  have  to  do  what? 

A.  Have  to  see  my  lawyer  about  getting  it  back. 

Q.  Did  you  ever  get  your  money  back? 

A.  No,  sir;  I  didn’t. 

Q.  Now  then,  I  believe  you  testified - 

Mr.  Laughlin.  By  the  way,  Mr.  Murray,  do  you  have  the 
documents  that  you  interrogated  him  about  awhile  ago,  have 
you  got  them  handy? 

Mr.  Murray.  Yes,  sir  [documents  handed  to  Mr.  Laughlin]. 
By  Mr.  Laughlin  : 

Q.  I  am  not  sure  whether  I  asked  you  this  question :  were 
you  given  any  food  on  the  way  back  to  Washington? 

The  Court.  Well  now,  you  asked  him  that  question  on 
direct. 

Mr.  Laughlin.  Did  I? 

The  Court.  Yes;  and  I  will  not  permit  you  to  ask  it 

1296  again,  I  don’t  think  it  should  be  repeated. 

Mr.  Laughlin.  I  have  just  that  one  question. 

By  Mr.  Laughlin  : 

Q.  Were  you  given  any  food  on  the  way  back? 

The  Court.  No;  I  told  you  I  would  not  permit  that  to  be 
repeated,  you  asked  him  that  question  and  he  answered  it. 
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By  Mr.  Laughlin  : 

Q.  All  right,  who  paid  for  your  food,  sir? 

A.  I  think,  if  I  remember  correctly,  Officer  Bonaccorsyj  if 
I  am  not  mistaken. 

Q.  And  was  anything  said  to  you  when  he  paid  for  it? 

A.  He  said  I  had  plenty  of  money  and  I  could  pay  for  it. 

Q.  Now  then,  with  respect  to  that  money,  sir,  after  you 
returned  to  Washington,  do  you — did  you  complain  to  anyone 
about  your  money? 

The  Court.  Now,  I  am  going  to  exclude  that  line  of  inquiry 
as  not  relevant  to  any  issue  in  this  case.  If  he  claims  to  ibe 
entitled  to  money  which  has  been  withheld  from  him — I  don’t 
know  whether  that  is  a  fact — there  are  proper  proceedings 
that  can  be  taken  by  counsel  in  his  behalf. 

Mr.  Laughlin.  Well,  I  want  to  ask  this  question,  Ydur 
Honor,  whether — and  I  think  this  would  be  important! — 
Whether  he  had  anyone  make  a  request  on  the  police  depart¬ 
ment  for  the  money,  and  the  result  of  that  request. 

The  Court.  I  will  exclude  that,  too.  You  see,  tihe 
1297  only  purpose  for  which  questions  concerning  the 
arrest  would  be  relevant,  if  there  was  any  confession 
here — any  contention  here  that  there  was  any  ill  treatment 
resulting  in  a  statement,  but  there  is  no  such  contention  hei*e. 
In  fact,  the  defendant  denies  he  made  the  statement  attributjed 
to  him,  and  he  does  not  claim  any  ill  treatment.  That  being 
so,  it  is  not  relevant  to  go  over  the  details  of  the  arrest.  They 
might  be  only  of  interest  to  sociologists,  but  it  is  not  any 
interest  to  anyone  in  this  case. 

Mr.  Laughlin.  Well,  Your  Honor,  I  submit  that  the  de¬ 
fendant,  if  his  money  disappeared,  the  defendant  would  ha^e 
the  right  to  show  that,  if  that  happened,  it  certainly  would  (go 
to  the  credibility  of  the  police  officers. 

The  Court.  If  you  can  show  that  any  policeman  stole  bis 
money,  you  are  entitled  to  show  it,  that  is  any  police  officer  jin 
this  case  who  has  been  on  the  witness  stand,  you  are  entitled 
to  show  it. 

Now,  you  may  proceed  to  show  that,  if  you  wish. 

Mr.  Laughlin.  All  right. 
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By  Mr.  Laughlin  : 

Q.  Now  then,  sir,  did  you  ever  make  any  demand  or  any 
request  of  anyone  to  ascertain  concerning  your  money? 

Mr.  Murray.  I  object  to  that. 

The  Court.  The  objection  is  sustained,  and  I  will  state  at 
this  time  that  properties  taken  from  a  prisoner  in  cus- 

1298  tody  are  retained  by  proper  authorities  until  they  are 
surrendered  by  proper  proceedings. 

Mr.  Laughlin.  All  right,  suppose  then  I  ask  this  question. 

By  Mr.  Laughlin: 

Q.  When  you  were  in  South  Carolina,  how  much  did  you 
have? 

A.  I  had  the  money  that  I  hit  the  numbers  with. 

Q.  About  how  much  was  that? 

The  Court.  What  are  you  going  to  show? 

Mr.  Laughlin.  I  want  to  show  the  amount  of  it,  Your 
Honor. 

The  Court.  Well,  are  you  going  to  try  to  show  that  some 
Washington  police  officer  who  has  testified  in  this  case  stole 
some  of  his  money? 

Mr.  Laughlin.  I  want  to  find  out;  I  am  not  sure  any  police 
officer  stole  his  money. 

The  Court.  This  is  not  the  place  to  find  things  out  for  your 

client,  yoti  will  have  plenty  of  opportunity - 

Mr.  Laughlin.  Well,  Your  Honor,  you  permitted  Mr. 
Murray,  over  my  objection,  to  go  to  the  identity  of  the  numbers 
man,  the  source  of  the  money.  Now  I  submit  I  have  a  right 
to  find  out  what  became  of  that  money. 

The  Court.  The  reason  I  permitted  the  Government  coun¬ 
sel  to  inquire  of  the  defendant  as  to  the  fact  that  he 

1299  claims  to  have  made  some  money  by  the  numbers  is  to 
affect  the  credibility,  solely  for  that  purpose,  and  not 

as  bearing  upon  any  issue  in  this  case. 

Mr.  Laughlin.  Well,  Your  Honor,  at  the  bench  may  I  make 
my  offer  of  proof  so  that  the  record  may  be  preserved? 

The  Court.  Yes;  you  may  make  an  offer  of  proof  at  the 
bench. 
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(Thereupon,  counsel  approached  the  bench  and  the  follow¬ 
ing  proceedings  were  had  out  of  the  hearing  of  the  jury:) 

Mr.  Laughlin.  Well,  Your  Honor,  let  me  state  my  position. 
I  can  only  take  the  information  as  it  comes  to  me  from  tlVis 
defendant  and  from  others.  This  defendant,  I  might  say,  this, 
however,  Mr.  Saul  first  contacted  him - 

The  Court.  Just  a  moment,  I  thought  you  came  up  to  the 
bench  to  make  an  offer  of  proof. 

Mr.  Laughlin.  Suppose  I  do  that,  then ;  I  want  to  show  by 
this  witness  that  he  had  a  sum  of  money  in  excess  of  a  thou¬ 
sand  dollars  in  South  Carolina  when  he  was  arrested,  and  thkt 
he  made  certain  inquiries  of  the  officials  about  that  money  bn 
the  return — on  his  way  back,  and  he  made  also  certain  inquiries 
at  police  headquarters  and  he  was  told  that  the  money  was  at 
police  headquarters,  and  I  want  to  ask  him  also  if  he  ask^d 
certain  persons  to  make  requests  on  the  police  department,  pr 
those  persons  reported  back  to  him  that  the  police  depart¬ 
ment  had  said  that  there  was  no  money  in  the  suijt- 
1300  case,  and  that  they  had  none  of  his  money. 

The  Court.  Now,  I  will  ask  you  this  question:  how 
is  that  admissible  in  this  case,  in  your  opinion? 

Mr.  Laughlin.  It  will  be  admissible.  Your  Honor,  as  aff 
ing  the  credibility  of  the  testimony  of  the  officers. 

The  Court.  No,  it  would  not.  If  you  can  show  that  either 
one  of  the  four  officers - 

Mr.  Laughlin.  I  would  not  go  so  far  as  to  make  any  charge 
against  any  officer  either  Officer  Perry,  Officer  Huffman,  or 
officer - 

Mr.  Murray.  Hunt  and  Huffman. 

The  Court.  Who  were  the  officers  who  testified  for  thfe 
Government  in  this  case? 

Mr.  Murray.  Perry,  Huffman,  Hunt,  and  Bonaccorsy. 

The  Court.  No,  Bonaccorsy  testified  for  the  defendant. 

Mr.  Williams.  He  testified  for  the  Government  out  of  the 
hearing  of  the  jury. 

The*  Court.  I  don’t  care  about  that,  you  cannot  impeach 
your  own  witness. 

If  you  can  show  that  either  one  of  the  four  officers  who  testi¬ 
fied  for  the  Government  stole  his  money — stole  the  defendant’^ 
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money — I  will  let  you  show  that  as  bearing  on  the  credibility 
of  such  witness,  while  I  would  let  you  show  that,  you  must 
realize  that  under  the  rules  of  evidence,  you  have  to  ask 

1301  the  witness  on  cross-examination  first  whether  he  did  it 
or  not.  As  you  know,  in  order  to  impeach  the  credibility 

of  a  witness,  and  to  show  that  he  did  something  wrong  involving 
moral  turpitude,  you  can  do  so  only  by  asking  the  witness  on 
cross-examination,  you  cannot,  for  example,  under  the  rules 
of  evidence,  call  a  witness  to  show  that  a  prior  witness  was  a 
thief.  You  have  to  ask  the  prior  witness  on  cross-examination 
about  the  transaction  first.  Otherwise  we  would  be  trying  any 
number  of  issues  here. 

Mr.  Laughlin.  Well  then,  may  I  say  this,  that  is  my  offer 
of  proof. 

The  Court.  The  evidence  will  be  excluded. 

Mr.  Laughlin.  Well  then,  may  I  do  this,  bring  the  police 
officers  back  for  further  cross-examination? 

The  Court.  What  will  you  ask  them? 

Mr.  Laughlin.  What  became  of  the  man’s  money  that  was 
in  the  suitcase,  if  there  was  any  money  there,  what  became  of 
it,  and  whether  any  demand  was  made. 

The  Court.  I  will  let  you  call  back  each  one  of  the  four 
officers  and  ask  them  if  he  stole  the  man’s  money,  if  you  want  to. 
Mr.  Laughlin.  I  would  not  want  to  put  it  that  way. 

The  Court.  I  won’t  let  you  reopen  the  case. 

Mr.  Laughlin.  I  would  not  ask  a  police  officer  that,  that 
would  be  improper. 

The  Court.  It  would  be  perfectly  proper  if  you  can 

1302  prove  that  he  did  it,  it  would  be  highly  improper  if 
you  cannot  prove  that  he  did  it. 

Mr.  Laughlin.  I  am  not  making  any  allegation  that  any 

of  these  police  officers  stole  his  money,  I  can  only  take  the 
case  as  he  gives  it  to  me,  because  I  think  it  is  my  duty  to  try 
the  case  as  he  gives  me  the  facts. 

The  Court.  That  is  right,  but  it  is  my  duty  to  rule  on  the 
evidence  as  it  is  offered. 

Mr.  Laughlin.  If  you  are  only  going  to  permit  them  to 
be  called  back  on  that  basis - 
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The  Court.  I  will  not  reopen  the  cross-examination  of  tjhe 
officers  at  this  time. 

Mr.  Laughlin.  I  have  preserved  my  point,  Your  Honor.} 

•  •  *  #  * 

1303  By  Mr.  Laughlin  : 

Q.  Mr.  Witness,  when  you  left  Washington  for  Sodth 
Carolina,  what  baggage  did  you  have? 

Mr.  Murray.  I  object. 

The  Court.  Sustained.  This  is  not  proper  redirect.  He  tes¬ 
tified  on  his  direct  examination  what  baggage  he  had  and  tljiis 
will  be  repetitious. 

Mr.  Laughlin.  Yes,  but  on  cross-examination  he  was  askbd 
the  question  as  to  something  that  was  in  the  suitcase.  I  sub¬ 
mit  I  have  the  right  to  find  out  what  else  was  in  the  suitcase, 
if  anything. 

The  Court.  You  may  ask  him  what  he  had  in  the  suitcase. 
You  may  ask  him  that. 

By  Mr.  Laughlin  : 

Q.  In  South  Carolina,  what  was  in  the  suitcase,  sir? 

A.  I  had  clothes  in  the  suitcase,  money  and  a  pistol,  sir. 

Q.  And  what  became  of  the  suitcase? 

A.  The  last  I  seen  of  it  the  police  in  Washington  had  it. 

Q.  I  will  ask  you  this  question  but  don’t  answer  it  until  Mr. 
Murray  has  a  chance  to  object.  Was  any  money  ever  returned 
to  you? 

The  Court.  I  am  going  to  exclude  that  for  the  reasons 
stated.  Obviously,  if  there  is  money  belonging  to  hitn 

1304  in  the  custody  of  the  authorities  it  would  not  be  rje- 
turned  to  him  because  money  is  not  permitted  except  Jn 

limited  amounts  to  prisoners  in  jail. 


By  Mr.  Laughlin  : 

Q.  Suppose  I  ask  you  this  question:  Was  money  ever 
turned  to  anyone  in  your  behalf,  sir? 

A.  No,  sir;  it  was  not. 

Q.  Mr.  Witness,  how  do  you  ordinarily  wear  your  hat? 
A.  My  hat  broke  down  in  front  around  to  the  sides,  sir. 
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Q.  Do  you  ever  wear  it  any  other  way? 

A.  No,  sir. 

Mr.  Laughlin.  That  concludes  the  redirect,  Your  Honor. 

The  Court.  You  may  step  down. 

(Witness  excused.) 

Mr.  Laughlin.  Mr.  Marshal,  call  the  Deputy  Marshal  out 
there. 

Thereupon  Pasquale  Vincent  Gesuero  was  called  as  a  wit¬ 
ness  for  and  on  behalf  of  the  defendant  Wheeler  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Laughlin  : 

Q.  State  your  full  name. 

1305  A.  My  name  is  Pasquale  V.  Gesuero,  G-e-s-u-e-r-o. 

Q.  What  is  your  occupation,  sir? 

A.  Deputy  United  States  Marshal. 

Q.  How  long  have  you  held  that  office? 

A.  About  five  and  one-half  years,  sir. 

Q.  Will  you  tell  us,  sir,  what  is  your  weight? 

A.  132  pounds. 

The  Court.  What  is  the  purpose  of  this  inquiry? 

Mr.  Laughlin.  The  purpose  of  this  inquiry  is,  Your  Honor, 
that  on  November  4  in  this  court  the  witness  Nusbickel  picked 
out  this  witness  for  Sergeant  Bonaccorsy  at  a  distance  he  said 
that  he  picked  out  Wheeler  at  Police  Headquarters  in  June 
of  1946. 

The  Court.  That  is  correct,  but  how  does  that  make  this 
testimony  relevant? 

Mr.  Laughlin.  Well,  the  jury  should  have  a  right  to  know 
his  weight  as  distinguished  from  the  weight  of  Bonaccorsy. 

The  Court.  No;  I  think  that  is  entirely  irrelevant.  I  recall 
that  the  witness  Nusbickel  saw  the  present  witness  now  on 
the  stand  come  into  the  courtroom  and  he  mistook  him  for 
Officer  Bonaccorsy  but  I  do  not  see  that  that  makes  any  differ¬ 
ence  so  far  as  making  this  present  testimony  relevant. 

Mr.  Laughlin.  Then,  Your  Honor,  in  view  of  Your  Honor’s 
ruling  may  I  make  my  offer  of  proof  at  the  bench? 

1306  The  Court.  You  may  make  your  offer  of  proof  from 
where  you  stand. 
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Mr.  Laugh lin.  All  right.  I  want  to  show  that  there  is  a 
great  discrepancy  in  the  weight  of  this  officer  with  the  weight 
of  Mr.  Bonaccorsy;  that  the  facial  characteristics  are  entirely 
dissimilar.  There  is  a  difference  in  the  height  and  the  physical 
makeup. 

The  Court.  The  jury  has  seen  both  men.  I  am  going  to  Ex¬ 
clude  the  testimony. 

(Witness  excused.) 

Mr.  Laughlin.  Will  you  call  Mrs.  Plowden,  Mr.  Marshal? 

Thereupon  Ada  Plowden  was  called  as  a  witness  for  and  on 
behalf  of  the  defendant  Wheeler  and,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Laughlin  : 

Q.  Keep  your  voice  up  so  we  can  all  hear  you.  State  your 
full  name. 

A.  My  name  is  Ada  Plowden,  P-l-o-w-d-e-n. 

Q.  Where  do  you  live? 

A.  Now  or  I  mean  at  that  time - 

Q.  (Interposing.)  W'here  do  you  live  now? 

A.  1514  New  Jersey  Avenue  in  the  rear. 

1307  Q.  In  June  1946,  where  did  you  live? 

A.  434  Franklin  Street. 

Q.  At  that  address  with  whom  did  you  live? 

A.  I  was  proprietor  of  the  house. 

Q.  Yes.  Do  you  know  the  defendant  in  this  case,  Reginald 
Wheeler? 

A.  Yes. 

Q.  Can  you  tell  me  whether  or  not  he  lived  with  you? 

A.  Yes,  he  did.  He  come  to  live  with  me  in  January.  Idori’t 
know  the  exact  date. 

Q.  You  mean  January  of  the  present  year? 

A.  Yes. 

Q.  January  of  1946? 

A.  That  is  right. 

Q.  Directing  your  attention  to  June  5,  1946,  was  he  living 
with  you  at  that  time? 

A.  That  is  right. 
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Q.  Did  you  see  him  on  June  5, 1946? 

A.  That  is  right. 

Q.  What  time  did  you  see  him? 

A.  I  couldn’t  exactly  give  the  exact  hour  but  I  know  it  was 
around  11:30  or  12.  It  was  something  around  that  hour. 

Q.  How  do  you  place  that  time? 

A.  Well,  I  will  tell  you  the  reason  why.  I  had  been 

1308  to  the  store  and  on  my  way  back  it  was  just  about  that 
time  and  I  had  been  there,  I  guess,  about  fifteen  or 

twenty  minutes  before  I  seen  him  and  I  say  that  would  be 
around  about  12  o’clock,  I  suppose,  as  near  as  I  can  get  at  it 
anyway. 

Q.  On  that  day,  June  5,  when  you  first  saw  him,  what  was 
he  doing  or  what  were  you  doing? 

A.  I  had  just  came  from  the  store  and  went  in  the  front  and 
came  back  and  then  he  came  down  the  stairs.  I  guess  I  must 
of  hadn’t  been  there  just  about,  I  reckon,  four  or  five  minutes, 
something  like  that,  when  I  got  back  and  then  he  come  down¬ 
stairs. 

Q.  Continue  on. 

A.  Then  he  come  downstairs  so  I  spoke  to  him  and  then 
he  went  on  out  the  back  and  then  come  on  back  in  again  but 
he  was  gone  just  about  three  or  four  minutes.  I  don’t  know 
exactly  where  he  went  but  he  was  at  the  back,  I  know. 

Q.  Did  you  see  him  later?  Did  he  come  back? 

A.  Yes,  he  did.  He  wasn’t  gone  no  more  than  just  about 
three  or  four  minutes,  I  would  say  three  or  four  minutes  and 
then  he  went  back.  I  don’t  know  where  he  went  to. 

Q.  Did  you  see  him  then  later  on  in  the  day  or  did  you 
see  him  from  that  time  on  or  just  what  happened? 

A.  Yes.  I  recall  that  I  would  say  about  half  past  12  or 
quarter  to  1,  something  like  that,  he  and  his  wife 

1309  told  me  they  were  going  to  get  a  suitcase  because  they 
were  going  to  South  Carolina  and  they  left  and  when 

they  got  back  it  was  2  o’clock.  I  know  positive  it  was  2 
o’clock  when  they  got  back. 

Q.  Did  they  leave  together? 

A.  Yes,  they  did. 
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Q.  What  was  his  wife’s  name? 

A.  Margaree. 

Q.  Was  that  your  daughter? 

A.  No. 

Q.  Margaree? 

A.  Yes. 

Q.  When  were  you  first  told  by  Wheeler  or  anyone  else 
that  he  and  his  wife  were  going  to  South  Carolina? 

A.  Well,  when  he  moved  there  they  told  me  they  would  only 
be  there  about  a  week  or  so  because  .they  was  going  to  South 
Carolina  to  visit  her  people  and  he  said  he  had  never  been 
there. 

Q.  What  I  want  to  know  is  when  was  the  first  time  that  he 
told  you  or  his  wife  told  you  that  the  two  of  them  were  going 
to  South  Carolina?  Do  you  understand  my  question? 

A.  Yes.  I  say  when  they  first  came  there  they  told  me  that 
they  would  only  be  there  for  awhile. 

Q.  Do  you  know  whether  or  not  they  told  you  on  June  5  or 
a  few  days  before  June  5  or  a  week  before  June  5  that 
1310  they  were  going  to  South  Carolina? 

A.  Yes;  he  told  me  on  a  Saturday  that  he  was  goifig 
away,  him  and  his  wife  was  going  away  to  South  Carolina  ajnd 
he  told  me  they  was  supposed  to  go  Monday  and  he  told  me, 
she  told  me,  in  fact,  the  reason  why  she  didn’t  go  was  becaiise 
the  cleaners  didn’t  have  all  her  clothes  cleaned. 

Q.  I  didn’t  get  the  last. 

A.  The  cleaners  didn’t  get  her  clothes  cleaned  and  back  ajid 
they  would  go  Tuesday.  That  is  what  they  told  me.  They 
said,  “Well,  I  guess  I  will  go  Tuesday,”  but  they  didn’t  £o 
Tuesday  because  the  man  still - 

The  Court.  You  have  answered  the  question. 

By  Mr.  Laughlin  : 

Q.  Can  you  tell  us  why  they  didn’t  go  Tuesday? 

A.  They  said  that  the  cleaner  said  he  would  have  her  dre|ss 
ready  Tuesday  and  he  didn’t  have  it  ready. 

Q.  Do  you  know  the  name  of  that  cleaner? 

A.  No;  I  don’t  but  I  think  it  is — I  am  not  positive. 
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The  Court.  Of  course,  this  is  all  hearsay. 

The  Witness.  I  am  telling  you  what  I  know. 

Mr.  Laughlin.  If  she  knows  the  name  of  the  cleaner  it 
wouldn’t  be  hearsay. 

The  Court.  No,  these  are  all  self-serving  declarations. 

By  Mr.  Laughlin: 

Q.  You  say  they  went  out  and  came  back  together 

1311  there.  When  they  came  back  together  about  what  time 
was  that? 

A.  That  was  exactly  2  o’clock.  I  know  positive. 

Q.  How  do  you  know  that? 

A.  Because  I  was  on  my  way  to  the  hospital  to  see  my 
brother-in-law  and  I  left  the  house  and  just  as  I  was  leaving 
they  come  in,  as  I  was  coming  out  the  door  they  come  in  with 
the  two  suitcases. 

Q.  By  the  way,  what  hospital  were  you  going  to? 

A.  Gallinger  Hospital. 

Q.  When  did  you  return  from  the  hospital  then? 

A.  I  returned  from  the  hospital  around  about,  I  guess, 
around  about  5:30  or  something  like  that. 

Q.  Were  they  there  then? 

A.  No,  they  told  me  they  were  going. 

Q.  Did  you  see  them  again  after  that? 

A.  No,  I  didn’t. 

The  Court.  Are  you  through  with  this  witness? 

Mr.  Laughlin.  Not  just  for  a  moment,  Your  Honor. 

By  Mr.  Laughlin  : 

Q.  By  the  way,  Mrs.  Plowden,  did  anyone  come  to  your  home 
inquiring  for  Wheeler? 

A.  Yes,  they  did.  There  was  a  gentleman  came  there  and 

he  called  Wheeler - 

Mr.  Murray  (interposing).  Just  a  moment. 

The  Witness.  He  called  for  Wheeler. 

1312  Mr.  Murray.  Just  a  moment.  You  have  answered 
the  question. 

The  Witness.  I  beg  your  pardon. 
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By  Mr.  Laughlin  : 

Q.  Did  you  know  who  that  gentleman  was? 

A.  No;  I  never  saw  him  before. 

Q.  Can  you  describe  him  for  us? 

A.  Yes,  I  can. 

Q.  All  right,  describe  him. 

A.  There  is  the  young  gentleman  sitting  right  there  (indi¬ 
cating  the  defendant  Patton). 

Defendant  Patton.  I  thought  you  didn’t  know  me. 

The  Witness.  I  don’t  know  you. 

Mr.  Williams.  Pardon  us,  Your  Honor.  -  | 

j 

Mr.  Laughlin.  Your  Honor,  I  suppose  the  record  should 
indicate  to  whom  she  was  referring. 

The  Court.  Yes. 

Mr.  Williams.  I  can  see  she  was  referring  to  Patton. 

Mr.  Laughlin.  All  right.  You  may  examine. 

The  Court.  We  will  give  the  jury  a  few  minutes  respite  at 
this  time. 

(Short  recess.) 

The  Court.  You  may  proceed,  Mr.  Murray. 

Mr.  Murray.  Thank  you. 

1313  Cross-examination  by  Mr.  Murray: 

Q.  You  are  the  landlady,  I  believe  you  said,  of  this 
house,  is  that  right? 

A.  That  is  right. 

Q.  Do  you  rent  it  yourself  or  did  you  buy  it? 

A.  No,  I  rented  it. 

Q.  You  pay  rent  for  the  whole  house? 

A.  Yes. 

Q.  You  rent  out  rooms  to  others? 

A.  Yes. 

Q.  Do  you  have  a  husband? 

A.  Have  I  a  husband? 

Q.  Yes. 

A.  No. 

Q.  Do  you  have  any  children  living  there? 

A.  No.  ! 

737770 — 47 31 
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Q.  What  persons  were  living  there  in  that  house  altogether 
on  June  5th? 

A.  Well,  I  tell  you  when  the  house  was  bought,  I  didn’t 
rent  the  house  at  the  first  beginning. 

The  Court.  Suppose  you  answer  the  question  that  was  asked 
you. 

By  Mr.  Murray: 

Q.  Do  you  understand  what  I  was  asking  you? 

1314  A.  Yes. 

Q.  On  the  5th  of  June,  the  day  Mr.  Laughlin  was 
asking  you  about,  what  persons  were  there  residing  in  that 
house? 

A.  William  H.  Carter,  Joseph  Wheeler  and  his  wife  and 
myself. 

Q.  What  was  his  wife’s  first  name? 

A.  Margaree,  that  is  what  they  called  her. 

Q.  What  was  Carter’s  name,  his  first  name? 

A.  William  H.  Carter. 

Q.  William  H.  Carter? 

A.  Yes,  sir. 

Q.  And  yourself? 

A.  That  is  right. 

Q.  Joe  Wheeler? 

A.  That  is  right. 

Q.  And  Margaree  Wheeler? 

A.  That  is  right. 

Q.  That  is  all? 

A.  That  is  right. 

Q.  Four  people? 

A.  That  is  right. 

Q.  What  part  of  the  house  did  Joe  Wheeler  and  his  wife 
occupy? 

A.  The  back  room. 

1315  Q.  How  many  floors  are  there  in  the  house? 

A.  Two. 

Q.  Was  the  back  room  upstairs? 

A.  That  is  right. 

Q.  What  part  did  you  occupy? 

A.  I  had  the  dining  room,  the  living  room  they  call  it. 
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Q.  That  is  downstairs? 

A.  Downstairs;  yes.  ' 

Q.  What  part  of  the  house  did  William  Carter  occupy? 

A.  He  had  the  front  room  downstairs. 

Q.  Wasn’t  there  a  front  room  upstairs? 

A.  That  is  right. 

Q.  Did  nobody  live  there  at  that  time? 

A.  No. 

Q.  That  was  vacant? 

A.  No;  that  was  vacant  because  my  brother-in-law  was  in 
the  hospital  at  the  time. 

Q.  What  is  his  name? 

A.  His  name  is  William  Johnson. 

Q.  Where  is  he  now? 

A.  Well,  he  is  working. 

Q.  Is  he  living  at  that  house  now? 

A.  No;  those  houses  are  all  tore  down. 

7  j 

Q.  When  you  go  into  that  house,  when  you  go  into  the  hoijise 
at  that  time  would  you  have  to  go  up  a  number  of  steps 
1316  from  the  street? 

A.  Yes,  you  did. 

Q.  You  walk  into  the  house  and  at  the  back  you  are  rigjht 
on  the  level  with  the  yard,  is  that  right? 

A.  That  is  right. 

Q.  Was  that  the  kitchen  in  the  back? 

A.  That  is  right. 

Q.  When  did  you  get  up  on  June  5?  Do  you  remember  when 
you  got  out  of  bed  yourself? 

A.  No,  I  don’t. 

Q.  Were  you  working  at  that  time? 

A.  No. 

Q.  What  about  William  Carter? 

A.  William  Carter;  he  is  an  invalid. 

Q.  He  doesn’t  go  out  of  the  house? 

A.  No;  he  doesn’t  go  out  any  time  because  he  can’t  work. 
Q.  Is  he  in  bed  all  the  time? 

A.  No;  he  doesn’t  stay  in  bed  all  the  time  but  he  can’t  get 
further  than  the  chair  from  the  bed. 
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Q.  He  stays  in  his  room  all  the  time? 

A.  Yes. 

Q.  In  the  front  room? 

A.  That  is  right. 

Q.  He  does  pretty  much  the  same  thing  every  day? 
1317  A.  Every  day. 

Q.  What  about  Margaree  Wheeler,  what  did  she  do 
that  day,  do  you  remember? 

A.  No;  I  can’t  remember  but  one  thing  and  that  is  her  and 
her  husband  went  to  get  the  suitcases  from  her  aunt.  I  don’t 
know  anything  about  that,  see. 

Q.  Let’s  go  a  little  bit  at  a  time  and  don’t  jump  things.  Don’t 
you  remember  when  she  got  up  that  day? 

A.  I  remember  when  I  saw  her  but  I  don’t  know  whether 
she  had  just  got  up  or  whether  she  had  been  up  a  long  time. 
I  don’t  know  that. 

Q.  What  did  you  do  that  morning  yourself? 

A.  I  went  to  the  store.  I  guess  I  went  there  around  about, 
I  guess  around  about  9  o’clock.  I  can’t  exactly  tell  you  the 
exact  time.  There  is  no  need  me  trying  to  tell  you  the  exact 
time  because  I  don’t  know. 

Q.  That  is  all  right  if  you  can’t  answer,  just  say  so.  What 
store  did  you  go  to? 

A.  To  the  0  Street  Market. 

Q.  That  is  at  7th  and  O? 

A.  Yes. 

Q.  How  far  was  that  from  4th  and  Franklin? 

A.  Let’s  see,  it  is  somewheres  around  four  blocks,  four  blocks 
and  a  half,  something  like  that. 

Q.  And  you  walked  over? 

1318  A.  Yes;  I  walked  over. 

Q.  You  went  by  yourself,  did  you? 

A.  That  is  right. 

Q.  Did  you  tell  William  Carter  you  were  going? 

A.  No;  I  can’t  recall  that  but  I  always  generally  do  tell  him 
I  am  going  out,  see. 

Q.  Don’t  jump  ahead  of  me.  Just  answer  the  question 

A.  Yes. 
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Q.  Did  you  tell  anybody  you  were  going  to  the  store  or  not? 

A.  No:  not  as  I  remember. 

Q.  Do  you  remember  what  you  bought  at  the  store? 

A.  What  did  you  say? 

Q.  Do  you  remember  what  you  bought  at  the  store? 

A.  Yes.  I  bought  scrap  bacon.  They  had  what  they  ckll 
scrap  bacon  and  I  bought  also  veal  chops.  I  bought  two  pounds 
of  veal  chops  and  a  pound  of  those  bacon  ends. 

Q.  How  many  people  were  you  buying  food  for? 

A.  I  was  buying  for  Mr.  Carter  and  myself. 

Q.  When  was  the  last  time  you  had  been  to  the  store? 

A.  In  fact.  I  go  to  the  store  every  day.  Every  day  I  go  to 
the  store. 

Q.  What  did  you  buy  on  the  day  before,  Tuesday,  do  you 
remember  that? 

A.  No;  I  can’t  remember  that,  can’t  remember  that. 
1319  Q.  How  were  you  dressed?  Do  you  remember  hojw 
you  were  dressed  when  you  went  to  the  store? 

A.  No;  I  can’t  recall  what  I  had  on. 

Q.  Did  you  ever  see  Joe  Wheeler  dressed  as  he  is  in  this  pic¬ 
ture,  Government’s  33? 

A.  I  can’t  recall  that  day  that  he  dressed  like  that. 

Q.  You  can’t  recall  that? 

A.  No.  . 

Q.  Do  you  remember  he  had  a  brown  hat? 

A.  I  can’t  exactly. 

Q.  You  don’t  remember  that? 

A.  I  don’t  remember  that,  but  I  tell  you  what  I  do  remem¬ 
ber.  I  remember  him  having  on  a  light  shirt  and  some  kind  of 
light  trousers,  I  think,  or  something,  they  look  like  they  hat} 
stripes  or  something  in  them. 

Q.  What  are  you  talking  about  now? 

A.  The  pants  he  had. 

Q.  When  did  he  have  them?  • 

A.  That  was  Wednesday  when  he  got  ready  to  go  away. 

Q.  You  are  talking  about  Wednesday,  June  5? 

A.  That  js  right. 
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Q.  And  he  didn’t  have  that  hat  that  day,  is  that  right? 

A.  I  can’t  recall  the  color  hat. 

Q.  Did  he  have  a  hat  on? 

A.  Now,  when  I  saw  him  he  was  bareheaded. 

1320  Q.  How  long  were  you  at  the  market?  Can  you  give 
us  any  idea  about  that? 

A.  No;  I  couldn’t  tell  you  exactly  how  long  I  was  at  the 
market. 

Q.  Did  you  have  dinner,  lunch  that  day? 

A.  Yes.  I  went  there  to  get  my  breakfast  and  lunch  and 
dinner.  I  got  it  all  at  the  same  time. 

Q.  Did  you  go  to  the  market  before  breakfast  then? 

A.  Yes;  it  was  before  breakfast  time. 

Q.  It  was? 

A.  Yes. 

Q.  When  did  you  eat  breakfast  that  day? 

A.  I  guess  I  must  have  ate  breakfast  around  about,  I  can’t 
exactly  tell  you  but  I  know  we  ate  breakfast  just  before  we 
got  ready  to  go  to  the  hospital  and  we  left  home  at  2  o’clock 
for  the  hospital. 

The  Court.  You  have  answered  the  question.  You  are  talk¬ 
ing  about  something  else  now. 

By  Mr.  Murray: 

Q.  You  say  you  ate  breakfast  just  before  you  went  to  the 
hospital? 

A.  To  the  hospital  ;  yes. 

Q.  When  did  you  eat  lunch? 

A.  We  didn’t  eat  lunch.  We  ate  it  all  in  one. 

Q.  You  just  had  the  one  meal? 

1321  A.  Yes;  the  one  meal  because  it  was  so  late. 

Q.  Who  ate  that  meal  with  you,  if  anybody?  Did 
you  eat  by  yourself? 

A,  I  don’t  know.  I  am  not  positive  that  my  daughter  ate 
with  me  or  not  but  she  was  there  but  I  can’t  remember  about 
her  eating. 

Q.  What  is  your  daughter’s  name? 

A.  Elizabeth. 
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Q.  Where  does  she  live? 

A.  She  lived  at  430  Franklin. 

Q.  Just  a  couple  of  doors  away? 

A.  A  couple  of  doors;  yes. 

Q.  Did  she  spend  some  time  with  you  nearly  every  day? 

A.  That  is  the  first  thing  she  would  do  when  she  gets  up 
in  the  morning.  She  gets  dressed  and  comes  to  my  house  to 
see  how  I  am.  Then  she  goes  back  and  sometimes  she  will  be 
there  for  lunch  or  breakfast  or  dinner,  whatever  I  fix. 

Q.  Did  you  charge  Joe  Wheeler  and  his  wife  any  rent? 

A.  Yes.  I  charged  them  S3  a  week. 

Q.  $3  a  week? 

A.  Yes,  sir. 

Q.  Who  paid  the  $3,  was  it  Joe  or  Margaree? 

A.  When  they  first  started,  Joe  started  paying  me,  and  then 
after  that  his  wife  Margaree  commenced  paying  me. 

Q.  What  day  of  the  week  would  they  pay  you? 

1322  A.  Monday. 

Q.  Did  they  pay  you  on  Monday,  the  3rd  of  June? 

A.  Yes,  they  did — no,  they  didn’t.  They  paid  me  on  Sup- 
day. 

Q.  Sunday,  the  2nd? 

A.  That  is  right;  the  2nd. 

Q.  Who  paid  you  on  that  day? 

A.  Margaree,  his  wife. 

Q.  How  much? 

A.  Margaree,  his  wife. 

Q.  How  much  did  she  pay  you? 

A.  She  paid  me  the  S6  because  she  hadn’t  paid  me  the  week 
before  and  they  paid  me  altogether.  They  paid  me  S6. 

Q.  They  hadn’t  paid  you  the  week  before? 

A.  No. 

Q.  Didn’t  he  have  a  lot  of  money  around  there?  Didn’t 
Joe  Wheeler  have  a  box  full  of  $20  bills;  $1,200,  around  that 
house? 

A.  If  he  did  I  didn’t  know  anything  about  it  and  I  hadp^t 
heard  anything. 

Q.  Did  you  ever  see  him  with  a  $20  bill? 

A.  No,  I  haven’t. 
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Q.  How  many  weeks  did  they  room  at  your  house? 

A.  They  was  there  from  January  until  June  5th.  That  is 
'  *  the  day  they  left ;  June  5th  they  left. 

1323  Q.  From  January  to  June,  that  is  about  six  months? 
A.  That  is  right.  I  don’t  know  the  exact  date  they 

came  there. 

Q.  When  they  came  in  January  they  told  you  they  were 
going  to  be  there  only  a  little  while? 

A.  That  is  right,  that  is  what  they  told  me. 

Q.  Did  they  say  they  were  going  to  be  therfc  six  months? 

A.  No;  they  didn’t.  They  told  me  they  would  be  there 
awhile  and  most  every  week  they  would  tell  me,  “Well,  I  guess 

1  will  go  to  South  Carolina.” 

Q.  During  January,  did  they  keep  the  rent  up? 

A.  Yes;  they  did. 

Q.  And  February? 

A.  That  is  right. 

Q.  Was  that  time  in  June  the  only  time? 

A.  June  was  the  only  time,  that  is  right. 

Q.  Was  Joe  hard  up  that  particular  week? 

A.  I  don’t  know  about  how  hard  up  but  here  is  what  he  said. 
He  told  me  he  would  pay  me  Monday  for  both  of  the  weeks  but 
he  didn’t  stay  there  all  the  week  during  the  week  of  June  5th. 
He  didn’t  stay  there  the  whole  week  but  he  paid  me  just  the 
same. 

Q.  When  did  you  know  you  were  going  to  be  a  witness  in  this 
case,  Mrs.  Plowden? 

A.  Last  night  about  half  past  5  or  quarter  of  6,  some- 

1324  thing  like  that. 

Q.  Were  you  able  to  recall  last  night,  November  14, 
the  exact  hour  on  June  5  that  you  had  seen  Joe  Wheeler? 

A.  No;  I  couldn’t  say  the  exact  hour  no  more  than  I  did 
see  them  at  2  o’clock  and  I  didn’t  see  them  any  more  after 

2  o’clock  until  today. 

Q.  And  so  far  as  you  know,  you  didn’t  see  them  until  2  and 
then  you  saw  them  a  minute  and  then  you  didn’t  see  them  any 
more? 

A.  I  didn’t  get  that. 
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Q.  That  is  rather  confusing.  I  will  withdraw  that  question. 
You  say  all  you  know  is  that  you  saw  him  at  2  o’clock? 

A.  June  5;  that  was  the  last  time  I  saw  him. 

Q.  That  is  the  last  time  you  saw  him? 

A.  That  is  the  last  time  I  saw  Wheeler  until  today. 

Q.  When  was  the  first  time  on  June  5  you  saw  him? 

A.  Really  that  was  the  first  time,  around  about  12  o’clock. 
I  know  it  must  have  been  around  12  or  something  like  that 
that  I  saw  him  when  I  came  back  from  the  store. 

Q.  That  was  around  about  noon? 

A.  Yes;  it  was. 

Q.  And  you  had  come  back  with  your  food  to  get  your  lunjch? 
A.  Yes. 

1325  Q.  And  then  you  were  going  over  to  the 
You  had  to  be  there  when? 

A.  We  had  to  be  there  at  2. 

Q.  Had  to  be  there  at  2? 

A.  We  was  supposed  to  be  there  at  2. 

Q.  So  you  must  have  had  lunch  around  1  o’clock? 

A.  It  must  have  been  around  1 :30  because  then  we  got  ready 
to  go  to  the  hospital. 

Q.  Did  you  cook  lunch? 

A.  Yes. 

Q.  And  when  you  came  back  from  the  market  to  cook  lunch, 
then  you  saw  Joe  Wheeler? 

A.  That  is  right. 

Q.  And  you  didn’t  see  him  thereafter? 

A.  No.  ' 

Mr.  Murray.  That  is  all. 

«  *  *  *  * 

1332  Thereupon  Margareb  Hamilton  was  called  as  a 
witness  for  and  on  behalf  of  the  defendant  Wheeler  and, 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows: 

Direct  examination  by  Mr.  Laughlin: 

Q.  Keep  your  voice  up  and  talk  right  into  that  microphone 
so  we  can  all  hear  you. 

What  is  your  full  name? 

A.  Margaree  Hamilton. 
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Q.  Where  do  you  live? 

A.  1536  Marion  Street  Northwest. 

Q.  Are  you  the  wife  of  the  defendant? 

A.  Supposed  to  be. 

Q.  Reginald  Wheeler? 

A.  That  is  right. 

Q.  In  June  of  1946  were  you  living  with  him  as  husband 
and  wife? 

1333  A.  In  June  1946? 

Q.  Last  June. 

A.  Yes,  I  were. 

Q.  Where  were  you  living  at  that  time? 

A.  On  Franklin  Street  Northwest. 

Q.  Do  you  know  the  number? 

A.  I  disremember  what  the  number  was. 

Q.  Directing  your  attention  to  June  5,  1946,  were  you  with 
the  defendant  on  that  day? 

A.  Yes,  I  were. 

Q.  What  time  did  you  get  up  that  day? 

A.  I  got  up  around  about  ll  o’clock,  just  about  11  o’clock. 
Q.  Was  he  there  at  that  time? 

A.  Yes,  he  were. 

Q.  What  happened  after  you  got  up? 

A.  Well,  I  went  downstairs.  I  was  washing  a  few  pieces 
to  go  away  and  after  I  finished  washing  the  pieces  I  went  to  the 
store  so  I  still  left  him  there,  and  I  got  the  food  and  I  came 
back  to  the  house  and  cooked  it. 

Q.  How  long  were  you  gone? 

A.  Oh,  I  wasn’t  gone  very  long. 

Q.  Can  you  tell  us  how  you  remember  it  was  11  o’clock? 

A.  Because  I  went  to  the  store  and  I  looked  at  the 
clock. 

1334  Q.  When  you  came  back,  was  he  there? 

A.  Yes;  he  was  in  bed. 

Q.  That  was  about  what  time? 

A.  That  was  around  about,  I  would  say  about  quarter  after 
or  11 :30,  somewhere  along  in  there. 
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Q.  After  that  time,  what  did  you  and  Reginald  Wheeler  do? 

A.  Well,  we  was  upstairs  talking  and  playing  together.' 

Q.  I  didn't  get  the  last  part  of  the  answer. 

A.  Talking  and 'playing  together. 

Q.  Did  you  and  he  go  anywhere? 

A.  He  went  out  and  I  stayed  there  and  then  we  went  tip 
to  my  mother’s  to  get  a  suitcase. 

Q.  About  what  time  did  he  go  out? 

A.  It  was  around,  I  think  it  was  just  about  something  to 
12  when  he  went  out. 

Q.  How  long  was  he  gone? 

A.  He  wasn’t  gone  very  long  before  he  was  back. 

Q.  When  you  say  he  wasn’t  gone  very  long,  can  you  tell  tis 
just  what  you  mean  by  that? 

A.  What  I  mean  by  that,  he  went  out  a  few  minutes  and  he 
wasn’t  very  long  coming  back  to  the  house. 

Q.  What  I  want  to  know  is  if  you  could  estimate  that  time 
for  us,  whether  it  was  10  minutes,  15  minutes,  half  an  hou|r, 
three-quarters  of  an  hour  or  an  hour  or  more? 

1335  A.  Well,  it  was  around  about  1  o’clock,  1  or  2  o’clock 
when  he  went  out. 

Mr.  Laughlin.  Your  Honor,  may  I  have  that  read?  I  haye 
a  little  difficulty  hearing  that.  May 
repeated? 

(The  last  answer  was  read  by  the  reporter.) 

The  Witness.  I  said  when  he  went  out  it  was  a  quarter  of 
12  and  when  he  come  back  it  was  around  about  1  or  2. 

I 

By  Mr.  Laughlin: 

Q.  After  he  came  back,  what  did  you  two  do,  if  anything? 

A.  When  he  came  back  we  went  up  to  my  mother’s  to  get 
the  suitcase  and  after  we  left  there  we  came  back  and 
packing. 

Q.  Why  did  you  go  to  your  mother’s  for  the  suitcase? 

A.  Because  we  didn’t  have  one.  We  asked  her  if  she  wou 
let  us  use  it. 

Q.  What  did  you  want  the  suitcase  for? 

A.  Pack  our  clothes  in. 


I  have  the  last  answer 
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Q.  Why  were  you  packing  your  clothes? 

A.  Because  I  had  planned  a  long  time,  since  I  have  been 
staying  with  Miss  Ada  that  I  was  going  away. 

Q.  Where  were  you  going? 

A.  Ridge  Springs,  South  Carolina. 

Q.  Tell  me  this:  When  did  you  and  Reginald  Wheeler 

1336  first  plan  to  go  to  Ridge  Springs,  South  Carolina? 

A.  I  had  planned  it  before,  a  long  time  before  I  started 
living  with  him. 

Q.  At  Ridge  Springs,  South  Carolina,  were  those  your 
relatives  or  Reginald  Wheeler's? 

A.  They  was  my  relatives. 

Q.  After  you  got  the  suitcase  then  what  did  you  and 
Reginald  Wheeler  do? 

A.  We  came  back  home  and  packed. 

Q.  And  did  you  leave  then? 

A.  Well,  we  packed  our  clothes  and  then  we  went  over  to  his 
mother  and  told  her  good-bye  before  going  and  then  we  left 
and  went  to  the  station. 

Q.  What  time  did  you  go  to  the  station? 

A.  It  was  around  about  5  or  6  o’clock,  along  in  there. 

Q.  What  time  did  the  train  leave? 

A.  Well,  it  didn’t  leave  until  6:45. 

Q.  Can  you  give  us  the  approximate  time  the  train  left? 

A.  No,  I  couldn’t.  I  disremember  but  I  know  we  was  sup¬ 
posed  to  get  a  6:45  train. 

Q.  How  long  were  you  at  the  Union  Station,  you  and 
Reginald  Wheeler,  before  you  actually  left  on  the  train? 

A.  Well,  we  had  to  go  around  and  see  what  time  the  train 
left  so  one  had  left  and  we  had  to  catch  the  Southern  train 
and  so  after  we  stayed  there  for  a  while  then  the  train 

1337  came  in  and  we  got  our  tickets. 

Q.  What  I  am  trying  to  find  out  is  after  you  first 
got  to  the  Union  Station  how  long  were  you  there  before  the 
train  left?  What  I  want  to  know  by  that  is  were  you  there 
a  half  hour,  were  you  there  an  hour  or  were  you  there  two 
hours  or  longer? 

A.  Well,  I  don’t  know  what  time  but  I  know  he  told  us  that 
the  train  ain’t  been  too  long  after  we  got  there. 
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Q.  While  you  were  at  your  house,  you  and  Wheeler,  dcr 
you  know  whether  or  not  someone  came  there  to  talk  with 
Reginald? 

A.  Yes,  a  tall  light  skinned  boy  came  there. 

Q.  When  did  he  come? 

A.  Why,  he  came  around  about  10,  I  think,  around  about 
10  o’clock. 

Q.  Were  you  two  in  bed  at  that  time? 

A.  No,  he  was  in  bed  but  I  was  up. 

Q.  How  long  did  that  man  stay  there? 

A.  He  didn’t  stay  there  very  long. 

Q.  Do  you  know  whether  or  not  he  talked  with  your 
husband? 

A.  I  really  don’t  know,  see.  After  I  went  downstairs  arid 
started  cooking  breakfast. 

Q.  Do  you  know  who  that  man  was  who  came  there? 

A.  No,  I  don’t.  I  don’t  even  known  his  name.  | 
1338  Q.  Can  you  describe  him  for  us? 

A.  Yes,  I  can. 

9  | 

Q.  All  right,  describe  him. 

A.  Sitting  right  there  [indicating  the  defendant  Patton]. 

Q.  I  will  put  it  this  way:  Do  you  see  that  man  in  the  court¬ 
room  today? 

A.  That  is  right. 

Q.  Where  is  he? 

A.  Right  there  [indicating  the  defendant  Patton]. 

Mr.  Laughlin.  Are  you  willing  to  concede  she  pointed  to 
the  defendant  Patton? 

Mr.  Williams.  Yes,  to  Patton,  that  is  right. 

Mr.  Laughlin.  You  may  examine. 

Cross-examination  by  Mr.  Murray: 

Q.  What  was  your  name  before  you  ever  got  married  to  any¬ 
body? 

A.  Margaree  Glover. 

Q.  Margaree  Glover,  G-l-o-v-e-r? 

A.  That’s  right. 

Q.  Did  you  marry  somebody  named  Hamilton? 

A.  Yes,  I  did. 
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Q.  Are  you  still  married  to  him? 

A.  No;  I  am  not. 

1339  Q.  Did  you  get  divorced? 

A.  No;  not  yet. 

Q.  Not  yet? 

A.  That  is  right. 

Q.  He  hasn’t  gotten  a  divorce  from  you  yet,  has  he? 

A.  No,  he  ain’t. 

Q.  When  did  you  first  become  acquainted  with  Reginald 
Wheeler? 

A.  It  was  in  the  summer  of  1945. 

Q.  When  did  you  first  go  to  live  at  Franklin  Street  with 
him? 

A.  In  January  1946. 

Q.  And  you  lived  there  from  then  on  until  June  5? 

A.  That  is  right. 

Q.  Were  you  employed  during  that  time? 

A.  Beg  pardon? 

Mr.  Laughlin.  Mr.  Murray,  may  I  interrupt.  I  just  noticed 
that  Mr.  Barrett  is  in  the  courtroom.  A  subpoena  was  issued 
on  him  just  this  morning  and  it  might  be  he  is  not  aware  of  it. 
A  subpoena  has  been  issued. 

The  Court.  Have  you  subpoenaed  him? 

Mr.  Laughlin.  Yes;  and  it  has  been  delivered  to  the  Mar¬ 
shal.  Mr.  Barrett  is  probably  not  aware  of  it,  but  I  think  he 
should  be  excused  to  the  witness  room. 

The  Court.  Very  well.  I  think  that  is  entirely  proper. 

1340  (Inspector  Barrett  retired  to  the  witness  room.) 

By  Mr.  Murray: 

Q.  How  long  had  you  been  up  when  Patton  came  to  the 
house? 

A.  Well,  I  was  up  a  good  while  before  he  came  to  the  house. 
Q.  You  say  he  came  there  about  10  o’clock? 

A.  That  is  right. 

Q.  So  you  were  up  quite  a  while  before  ten? 

A.  That  is  right. 

Q.  Don’t  you  remember  that  around  9  you  went  over  to 
Wheeler’s  mother’s  house  or  weren’t  you  taken  in  a  cab  by 
somebody? 
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A.  No,  I  wasn’t. 

Q.  About  9  o’clock  that  morning? 

A.  No,  sir. 

Q.  Are  you  quite  sure  you  were  not? 

A.  I  am  quite  sure  I  didn’t  go  out*. 

Q.  That  afternoon,  did  you  go  in  a  cab  or  in  an  automobile 
with  somebody? 

A.  I  went  in  an  automobile,  not  in  a  cab. 

Q.  Whose  automobile  was  it? 

A.  A  man  named  Mr.  Maddes. 

Q.  Hadn’t  you  been  out  that  morning  in  the  same  car  with 
Mr.  Maddes? 

1341  A.  No,  sir. 

Q.  Are  you  sure  of  that? 

A.  I  am  quite  positive  I  am  sure. 

Q.  All  right.  You  were  asked  by  Mr.  Laughlin  in  the  early 
part  of  his  questioning  when  you  got  up  that  morning,  and 
you  said  11  o’clock,  as  I  recall  it. 

A.  That  is  right.  I  got  up  once  and  I  went  back  to  bed. 

Q.  You  got  up  once  and  you  went  back  to  bed  and  you  got 
up  again? 

A.  That  is  it. 

Q.  And  the  second  time  you  got  up  it  was  11,  is  that  your 
testimony? 

A.  That  is  right. 

Q.  How  was  Patton  dressed  when  he  came  there  that  day?* 
A.  I  couldn’t  tell  you  how  he  was  dressed  because  I  wasn’t 
looking  at  him  all  the  time  how  he  was  dressed  and  everything. 
Q.  Had  you  ever  seen  him  before? 

A.  No,  I  hadn’t. 

Q.  When  was  the  next  time  after  that  you  saw  him  again? 

A.  I  didn’t  seen  him  any  more  after  I  saw  him - 

Q.  (Interposing.)  Until  this  morning? 

A.  That  is  right.  I  come  here  once  before  and  he  was 

1342  in  the  court. 

Q.  You  saw  him  then,  didn’t  you? 

A.  That  is  right. 

Q.  When  was  that? 

A.  That  was  last  Monday,  I  think  it  was. 


I 


496 


Q.  DidVou  go  to  the  store  before  Patton  got  there? 

A.  Yes,  I  did. 

Q.  And  it  was  after  you  got  back  from  the  store  that  Patton 
came  in;  is  that  right? 

A.  That  is  right. 

Q.  How  many  meals  did  you  have  in  that  house  before  you 
and  Wheeler  left  in  the  automobile? 

A.  One.  That  was  breakfast. 

Q.  What  time  did  you  have  breakfast? 

A.  It  was  around  about,  I  know  it  was  somewhere  after  11. 

I  couldn’t  remember  what  time  it  was  but  I  know  we  had  one 
meal  that  day. 

Q.  And  you  can’t  remember  when  you  had  breakfast? 

A.  No,  I  couldn’t. 

Q.  Was  that  before  you  went  to  the  store? 

A.  That  was  after  I  came  back  and  cooked. 

Q.  Can  you  give  us  some  idea  then  when  you  got  back  from 
the  store? 

A.  It  was  around  about  10  or  quarter  after  when  I  got  back 
from  the  store. 

1343  Q.  10  or  a  quarter  after? 

A.  Just  along  in  that  time. 

Q.  When  you  got  back  from  the  store? 

A.  That  is  right. 

Q.  How  long  were  you  at  the  store? 

A.  I  wasn’t  at  the  store  long.  As  soon  as  I  got  what  I 
wanted,  I  came  back  home. 

Q.  How  far  away  was  the  store? 

A.  It  was  just  up  on  the  corner. 

Q.  Would  you  say  that  you  got  back  from  the  store  a  half 
hour  after  you  went  to  the  store? 

A.  That  is  right. 

Q.  When  did  you  go  to  the  store? 

A.  Around  about  11  o’clock  when  I  looked  at  it  at  the  store. 
Q.  It  was  about  11  o’clock? 

A.  That  is  right. 

Q.  When  you  went  to  the  store? 

A.  That  is  right,  because  when  I  looked  at  the  clock  it  was 

II  o’clock. 
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Q.  What  clock  did  you  look  at? 

A.  The  store  clock.  It  was  in  the  store. 

Q.  It  was  in  the  store  that  you  saw  the  clock? 

A.  Yes. 

Q.  And  it  was  then  11  o’clock;  right? 

A.  That  is  right. 

1344  Q.  So  far  as  you  knew,  that  clock  was  right? 

A.  As  far  as  I  knew,  that  is  what  it  said. 

Q.  Had  you  seen  any  other  clock  that  day;  that  morning? 

A.  No,  I  didn’t. 

Q.  Had  you  heard  the  time  over  the  radio  or  otherwise 
heard  the  time? 

A.  No;  because  I  was  too  busy  to  listen  because  I  wanted  to 
go  away  to  see  my  aunt. 

Q.  So  that  when  did  you  look  at  this  clock  when  you  first 
went  in  the  store  or  as  you  were  leaving? 

A.  When  I  first  went  in  the  store. 

Q.  Was  there  a  crowd  there? 

A.  Yes;  a  couple  more  people  besides  me  in  there. 

Q.  Was  it  the  kind  of  place  where  you  helped  yourselves 
and  paid  at  the  counter  as  you  go  out? 

A.  Here  you  could  get  it  and  put  it  on  the  counter  blit 
it  was  a  line  ahead  of  me  and  I  had  to  wait  until  my  time  to 
come  up  and  pay  the  man. 

Q.  Do  you  remember  what  you  purchased;  what  you  bought 
there? 

A.  Well,  I  bought — let  me  see — I  think  I  bought  a  loaf  of 
bread  and  some  bacon.  I  disremember  what  other  stuff  that 


I  did  buy. 

Q.  How  much  bacon  did  you  buy? 

1345  A.  It  was  half  a  pound  of  bacon. 

Q.  Sliced  bacon? 

A.  That  is  right. 

Q.  What  is  the  address  of  the  store? 

A.  I  don’t  know  what  the  address  is  of  the  store. 
Q.  What  street  was  it  on? 

A.  It  was  on  the  corner  of  Franklin  Street. 

Q.  And  what? 

A.  Franklin  and  5th  Street. 
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Q.  5th  and  Franklin  Streets  Northwest? 

A.  That  is  right. 

Q.  Would  you  say  you  were  in  there  a  half  hour? 

A.  That  is  right;  just  about  that  time. 

Q.  Just  about  half  an  hour? 

A.  That  is  right. 

Q.  How  long  did  it  take  you  to  walk  from  there  to  your 
home? 

A.  I  walked  slow,  I  wasn’t  in  no  hurry,  just  walking  along 
like  people  coming  from  the  store;  just  walking. 

Q.  You  would  have  gotten  home  about  quarter  of  12? 

A.  Quarter  of  12;  no,  sir.  No;  I  didn’t  get  home  at  quarter 
of  12. 

Q.  When  did  you  get  home? 

A.  I  couldn’t  tell  you  what  time  it  was  but  I  know  it  was 
something  like  10  or  a  quarter  after. 

1346  Q.  Let’s  go  over  this  again  and  maybe  I  can  help 
you.  You  went  to  the  store  and  you  looked  at  the  clock 
when  you  went  in  and  it  was  11  o’clock? 

A.  That  is  right. 

Q.  And  you  didn’t  look  at  any  other  clock  and  so  far  as 
you  know  it  was  right? 

A.  That  is  right. 

Q.  You  stayed  there  about  half  an  hour  and  you  walked 
slowly  home.  Wasn’t  it  about  quarter  of  12? 

A.  No,  sir;  it  couldn’t  be  quarter  of  12.  The  store  was  on 
the  corner  and  I  live  half  way  to  the  other  corner. 

Q.  You  mean  it  would  only  take  you  a  few  minutes  to 
get  home? 

A.  That  is  right. 

Q.  Even  walking  slowly;  is  that  right? 

A.  Yes,  sir. 

Q.  So  it  would  take  maybe  five  minutes  instead  of  fifteen 
minutes;  is  that  it? 

A.  That  is  it. 

Q.  25  minutes  of  12,  then,  you  might  have  gotten  home; 
right? 

A.  No,  sir. 
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Q.  What? 

A.  No,  sir. 

Q.  How  long  after  you  got  home  was  it  that  you  say 

1347  Patton  came  there? 

A.  Well,  it  wasn’t  very  long. 

Q.  Was  it  as  late  as  noon? 

A.  No;  it  wasn’t  as  late  as  noon. 

Q.  Was  it  between  25  minutes  of  12  and  12? 

A.  I  suppose  so,  because  I  didn’t  see  no  clock  and  I  <^idn’t 
know  what  time  it  were. 

Q.  Give  us  the  time  as  best  you  can  that  Patton  got  there. 
A.  I  couldn’t  tell  you  what  time  it  was  because  I  don’t  know 
after  he  got  there  and  called  for  Wheeler  and  I  told  him  to 
come  on  up  and  after  he  got  up  there  I  left  and  went  downstairs 
and  cooked. 

Q.  Patton  didn’t  come  there  twice  that  day,  did  he? 

A.  No,  he  didn’t;  not  as  I  know.  If  he  did  I  didn’t  see  him. 
Q.  The  only  time  you  saw  him  was  the  time  you  have  told  us 
about? 

A.  That  is  right. 

Q.  Did  you  see  Wheeler  give  him  a  gun? 

A.  No,  I  didn’t. 

Q.  Wheeler  did  have  this  revolver,  didn’t  he,  Government 
No.  9  that  I  am  showing  you? 

A.  Yes,  he  did. 

Q.  Who  packed  the  suitcases  that  day? 

1348  A.  I  did. 

Q.  Did  you  put  the  gun  in? 

A.  No;  I  didn’t  put  the  gun  in. 

Q.  How  did  the  gun  get  in  the  suitcase;  do  you  know? 

A.  I  guess  he  put  it  in  there. 

Q.  You  saw  it  in  the  suitcase  yourself  later,  didn’t  you? 
A.  I  didn’t  know  he  had  it  until  I  got  down  South. 

Q.  You  said  that  when  Wheeler  went  out  from  the  house 
that  day  it  was  about  quarter  to  12? 

A.  That  is  right. 

Q.  And  when  he  came  back  it  was  about  1  or  2  o’clock? 

A.  That  is  right. 
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Q.  You  are  quite  sure  he  was  gone  a  couple  of  hours  anyhow? 
A.  That  is  right. 

Q.  Did  you  have  a  telephone  at  that  house? 

A.  At  Franklin  Street? 

Q.  Yes. 

A.  No,  we  didn’t. 

Q.  Where  would  you  make  your  telephone  calls? 

A.  At  the  store. 

Q.  The  same  store  that  you  have  told  us  about? 

A.  That  is  right. 

Q.  Had  you  given  any  thought  to  going  to  Ridge 

1349  Springs  the  day  before;  that  Tuesday? 

A.  Yes;  I  had  planned  it  all  the  time. 

Q.  Did  the  rain  on  Tuesday  have  anything  to  do  with  your 
not  going? 

A.  Well,  that  Tuesday  I  had  some  clothes  in  the  cleaner’s 
and  I  didn’t  want  to  leave  them. 

Q.  Was  that  the  reason  you  didn’t  go? 

A.  That  is  the  reason  I  didn’t  go. 

Q.  I  was  asking  you  about  the  rain,  whether  the  rain  on 
Tuesday  had  anything  to  do  with  your  not  going? 

A.  No;  it  didn’t  have  anything  to  do  with  me  not  going  be¬ 
cause  we  could  have  got  a  taxi. 

Q.  Do  you  remember  whether  it  did  rain  on  Tuesday;  the 
day  before? 

A.  Yes;  I  think  it  did  rain  on  Tuesday. 

Q.  Did  you  see  the  landlady  there  that  day? 

A.  Yes;  I  saw  her  once. 

Q.  You  saw  her  one  time? 

A.  That  day. 

Q.  When  was  that? 

A.  Why,  it  was  around  about,  I  think  it  was  around  about  2 
because  her  and  her  daughter  was  going  to  the  hospital  to  see 
her  uncle. 

Q.  Did  you  see  her  cooking  her  lunch? 

A.  No,  I  didn’t, 

Q.  Where  did  you  cook  your  lunch,  if  you  had  to  cook? 

1350  A.  I  cooked  it  up  in  my  room  if  I  wanted  to  and  Ada 
cooked  downstairs  in  the  kitchen  or  I  could  either. 
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Q.  Where  did  you  cook  it,  downstairs? 

A.  Downstairs. 

Q.  Had  Mrs.  Plowden  finished  her  cooking  yet? 

A.  I  don’t  know  whether  she  had  finished  her  cookipg  or 
hadn’t  cooked  or  not. 

Q.  Can  you  say  whether  she  cooked  after  you  finished  your 
cooking? 

A.  I  suppose  she  did. 

Q.  Do  you  remember  either  way? 

A.  I  couldn’t  tell  you. 

Q.  Let  me  ask  you  the  question  this  way:  Which  of  you  two 
cooked  there  first;  you  or  she? 

A.  I  don’t  know  whether  she  cooked  before  or  I  cooked 
before  she  did. 

Mr.  Murray.  That  is  all  I  have  to  ask. 

#  *  *  *  J 

I 

i 

1351  Thereupon  Elizabeth  Plowden  was  called  as  a]  wit¬ 
ness  for  and  on  behalf  of  the  defendant  Wheeler  land, 
having  been  first  duly  sworn,  was  examined  and  testified  as 
follows:- 

Direct  examination  by  Mr.  Laughlin  : 

Q.  Elizabeth,  you  talk  right  into  that  microphone  and  keep 
your  voice  up  so  that  we  can  all  hear  you.  State  youi]  full 
name. 

A.  Elizabeth  A.  Plowden. 

Q.  Where  do  you  live? 

A.  1514  in  the  rear  of  New  Jersey  Avenue. 

The  Court.  Speak  a  little  louder  so  that  everybody  in  the 
room  can  hear  you. 

The  Witness.  1514  in  the  rear  of  New  Jersey  Avenue. 

By  Mr.  Laughlin  : 

Q.  In  the  month  of  June  1946,  this  past  June,  where  did  you 
live?  • 

A.  430  Franklin  Street. 

Q.  Do  you  know  the  defendant  in  this  case,  Regihald 
Wheeler? 

A.  Yes,  I  do. 
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Q.  On  June  5, 1946,  did  you  see  him  that  day? 

A.  Yes,  I  did. 

1352  Q.  Where  did  you  see  him? 

A.  He  came  downstairs  to  get  a  bucket  of  water. 

Q.  He  came  downstairs  at  that  address? 

A.  No;  at  434. 

Q.  Were  you  there? 

A.  Yes;  I  was  there. 

Q.  In  other  words,  how  far  was  that  from  where  you  lived? 
A.  One  door. 

Q.  What  time  was  it  that  you  saw  Reginald  Wheeler  that 
day? 

A.  That  was  at  the  time  that  his  wife  had  come  back  from 
the  store.  I  don’t  know  the  time. 

Q.  Could  you  approximate  it  for  us? 

A.  No. 

Q.  What  was  he  doing,  if  anything,  when  you  saw  him? 

A.  WThat  did  you  say? 

Q.  You  say  that  you  saw  him,  you  saw  Wheeler;  is  that 
right? 

A.  Yes. 

Q.  Who  also  was  there  when  you  saw  Wheeler? 

A.  My  mother,  my  grandfather,  and  his  wife. 

Q.  How  long  did  you  remain  at  that  address;  that  is  next 
to  where  you  lived? 

A.  Oh,  I  left  afterwards  and  I  came  back. 

1353  Q.  Now  then,  did  you  see  Wheeler  again  that  day? 
A.  Yes,  I  did. 

Q.  What  time  was  that,  if  you  know? 

A.  I  don’t  know.  I  didn’t  notice  the  time. 

Q.  Where  did  you  see  him  at  that  time? 

A.  Him  and  his  wife  was  coming  in  with  the  suitcases. 

Q.  Could  you  approximate  for  us  how  long  that  was  after 
you  first  saw  him  ? 

A.  I  say  it  could  have  been  an  hour  after. 

Q.  And  then  did  you  see  them  after  that? 

A.  No,  I  didn’t. 
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Q.  You  can  tell  us  this  and  you  can  answer  this  yes  or  no. 
Do  you  know  what  time  they  went  to  the  station? 

A.  No. 

The  Court.  Unless  she  saw  them  going  that  would  not  be 
admissible. 

Mr.  Laughlin.  Yes,  of  course  that  would  have  to  follow, 
Your  Honor. 

By  Mr.  Laughlin: 

Q.  You  say  that  you  saw  them  again,  you  said  about  an 
hour  or  so  after  that  and  then  did  you  remain  in  their  presence 
for  any  length  of  time? 

A.  No,  sir;  I  did  not. 

Q.  Did  you  see  them  again? 

A.  No. 

1354  Mr.  Laughlin.  You  may  examine. 

Cross-examination  by  Mr.  Murray: 

Q.  As  I  understand  it,  you  have  no  idea  of  the  time  you  saw 
him  that  day  at  all? 

A.  No,  I  don’t. 

Mr.  Murray.  That  is  all. 

The  Court.  You  may  step  down. 

***** 

1355  Mr.  Laughlin.  No. 

Thereupon  Charles  J.  Yarbrough  was  called  as  a  witness 
for  and  on  behalf  of  the  defendant  Wheeler  and,  having  been 
first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Laughlin: 

Q.  Will  you  state  your  full  name? 

A.  Charles  J.  Yarbrough. 

Q.  What  is  your  occupation,  sir? 

A.  I  am  a  rewrite  man  on  the  Washington  Post. 

The  Court.  Will  you  talk  into  the  microphone,  sir? 

The  Witness.  Yes,  sir. 

I 

By  Mr.  Laughlin: 

Q.  Are  you  here,  sir,  in  response  to  a  subpoena  duces  tecum? 
A.  That  is  right. 
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Q.  As  the  result  of  that  subpoena,  have  you  produced  cer¬ 
tain  papers  from  your  files? 

A.  That  is  right. 

Q.  Do  you  have  them  there? 

A.  Yes,  sir. 

Q.  May  I  see  them? 

A.  Yes,  sir. 

1356  Mr.  Laughlin.  First,  so  that  we  may  know,  I  hand 
you  a  volume,  sir,  marked  “Washington  Post,  June 

1946,”  and  at  the  bottom  of  it  “City.”  Will  you  tell  us  what 
that  is,  sir? 

The  Court.  Mr.  Laughlin,  in  order  to  save  time  I  don’t  think 
it  is  necessary  to  identify  or  establish  the  genuineness  of  this 
volume.  The  Court  will  assume  that  that  is  a  volume  of  the 
Washington  Post  for  the  period  of  time  indicated  in  the  volume. 
Mr.  Laughlin.  Yes.  Then  may  I  open  it,  Your  Honor? 
The  Court.  Yes,  indeed.  If  you  wish  to  offer  any  part  of  the 
paper  in  evidence,  you  may  offer  it  in  evidence  without  going 
through  the  process  of  having  it  identified. 

Mr.  Laughlin.  All  right. 

The  Court.  And  I  will  rule  on  the  offer. 

Mr.  Laughlin.  One  other  question,  Your  Honor,  before  I 
come  to  that. 

By  Mr.  Laughlin: 

Q.  Mr.  Witness,  the  volume  that  you  have  produced,  what 
edition  of  the  Washington  Post  is  that? 

A.  The  city  edition. 

Q.  Do  you  have  your  subpoena  with  you? 

A.  No,  sir;  I  do  not  have  it. 

Q.  Do  you  know  what  the  subpoena  called  for? 

A.  As  I  recall,  June  10,  11,  12,  13,  and  14,  the  early 

1357  edition.  I  think  it  is. 

Q.  Have  you  produced  that? 

A.  This  is  the  city.  The  early  is  back  here. 

Mr.  Laughlin.  The  same  will  go  as  to  this,  I  take  it,  then, 
Your  Honor? 

The  Court.  Yes. 
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Mr.  Laughlin.  Your  Honor,  I  would  like  to  offer  in  evidence 
the  early  edition  of  the  Washington  Post  for  June  11,  June  12, 
June  13. 

The  Court.  The  entire  edition? 

Mr.  Laughlin.  No.  June  11,  Your  Honor,  I  would  liko  to 
offer  the  entire  edition.  June  12, 1  would  like  to  offer  pages  1 
and  3,  not  the  entire  pages  but  as  to  what  I  will  point  out  anti  so 
the  Clerk  can  show  you  all  at  the  same  time,  Your  Honor,  I 
will  point  them  out,  and  on  the  edition,  Your  Honor,  of  Thurs¬ 
day,  June  13,  an  article  on  Page  3  that  the  Clerk  will  point  qut. 

The  Court.  Let  me  have  them,  Mr.  Toomey. 

(The  volumes  were  handed. to  the  Court.) 

The  Court.  Mr.  Laughlin,  on  what  basis  do  you  contend  that 
these  newspapers  are  admissible? 

Mr.  Laughlin.  They  are  admissible,  Your  Honor,  as  to  the 
testimony  of  the  officers,  in  regard  to  the  time  that  they  de¬ 
parted  for  South  Carolina.  I  want  to  show  that  there  was 
nothing  at  all  in  the  edition  of  Tuesday.  I  want  to  shpw 

1358  that  there  was  an  article  in  the  edition - 

The  Court.  How  are  those  facts  relevant? 

Mr.  Laughlin.  It  would  contradict  their  testimony  in  some 
aspects,  Your  Honor. 

The  Court.  Excluded.  I  do  not  think  that  is  admissible. 
You  cannot  contradict  testimony  by  articles  in  the  newspaper. 

Mr.  Laughlin.  All  right.  I  want  to  preserve  the  point, 
Your  Honor. 

The  Court.  Yes. 

Mr.  Laughlin.  That  is  all  with  this  witness,  Your  Honor. 

(Witness  excused.) 

Mr.  Laughlin.  I  have  a  man  here  from  the  Times-Heralc}. 

The  Court.  Suppose  we  stipulate  that  you  make  a  similar 
offer  as  to  the  Washington  Herald  and  I  make  the  same  ruling. 
That  will  preserve  your  rights. 

Mr.  Laughlin.  All  right.  I  suppose  the  record  should  show, 
though,  that  the  man  from  the  Times-Herald  was  actually 
produced  and  it  is  assumed  had  the  editions  been  produced 
your  ruling  would  have  been  the  same  as  if  they  had  been 
tually  here. 
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The  Court.  Yes.  As  a  matter  of  fact,  your  point  is  suffi¬ 
ciently  made  with  one  newspaper.  You  don’t  have  to  cumu¬ 
late  it. 

Mr.  Laughlin.  I  wanted  to  make  safe,  Your  Honor. 

***** 

1360  Direct  examination  by  Mr.  Laughlin  : 

Q.  Mr.  Nusbickel,  you  have  already  been  sworn  in 
this  case? 

A.  Yes,  sir. 

Q.  On  June  5,  sir,  or  soon  thereafter  you  furnished  the  police 
officers  with  certain  information  as  to  the  description  of  the 
persons  in  the  store? 

1361  A.  Yes,  sir. 

Mr.  Williams.  Your  Honor,  I  suppose  I  will  have  to 
object  to  that  remark  because  it  is  not  based  on  the  fact. 

The  Court.  What  remark? 

Mr.  Williams.  The  question. 

The  Court.  The  question  is  whether  this  witness  furnished 
a  description  of  certain  persons  in  the  store.  He  answered 
“Yes.” 

Mr.  Williams.  As  I  recall,  the  question  was,  “Mr.  Nusbickel, 
you  gave  the  police  a  description  of  persons  that  were  in  the 
store,”  which  assumes  that  he  gave  the  police  a  description  of 
two  persons. 

Mr.  Laughlin.  Suppose  I  do  this,  to  meet  Mr.  Williams’  ob¬ 
jection.  I  will  frame  the  question  this  way  and  don’t  answer  to 
give  Mr.  Williams  a  chance  to  object. 

By  Mr.  Laughlin  : 

Q.  On  June  or  soon  thereafter,  did  you  furnish  the  police 
certain  information  as  to  the  description  of  persons? 

A.  Not  persons. 

Q.  One  person? 

A.  Yes,  sir. 

The  Court.  Proceed  with  the  next  question. 

Mr.  Laughlin.  Your  Honor,  I  have  got  to  confront  him 
now — you  see,  we  did  not  retain  this  paper  and  I  have  to  find 
the  place  in  the  record  where  it  is  contained. 


1362  The  Court.  You  cannot  confront  your  own  witne 
You  are  calling  him  now  as  a  defense  witness,  aren’t 

you? 

Mr.  Laughlin.  Yes,  I  am. 

By  Mr.  Laughlin  : 

Q.  What  information  did  you  furnish  the  police? 

The  Court.  How  is  that  relevant?  Are  you  trying  to  show 
that  he  made  contradictory  statements? 

Mr.  Laughlin.  No. 

The  Court.  Then  that  is  a  matter  of  cross-examination,  j 
Mr.  Laughlin.  As  I  understand  Your  Honor’s  ruling  the 
other  day  as  to  this  police  incidental,  it  only  could  be  used  as 
to  a  witness  whose  name  appeared  in  the  incidental  itself. 

The  Court.  No.  Perhaps  I  did  not  make  my  point  clear. 
That  police  incidental  could  be  used  for  the  purpose  of  cross- 
examining  a  witness  if  it  is  intended  to  show  that  he  made  con¬ 
tradictory  statements. 

Mr.  Laughlin.  Suppose  I  do  this;  suppose  I  ask  leave  of  the 
Court  to  cross-examine  this  witness  further. 

The  Court.  Is  there  any  objection? 

Mr.  Murray.  None  whatever. 

The  Court.  I  think  I  will  let  you  cross-examine  him  in  view 
of  the  importance  of  his  testimony.  This  then  will  be  a  reopen¬ 
ing  of  his  cross-examination. 

Mr.  Laughlin.  Yes. 

Cross-examination  (resumed)  by  Mr.  Laughlin: 

1363  Q.  What  description  did  you  give  of  this  man? 

A.  To  the  best  of  my  knowledge,  I  said  he  weighed 
about  168 ;  he  was  a  wiry  sort  of  a  fellow  and  I  said  he  had  high 
cheekbones  to  the  best  of  my  knowledge,  and  was  broad- 
shouldered. 

Q.  What  did  you  say  as  to  his  age? 

A.  Well,  I  think  I  said  he  was  38  then ;  that  is  to  the  best  of 
my  knowledge. 

Q.  And  as  to  his  height? 

A.  About  6  foot  8  or  11 - 

The  Court.  You  mean  5  foot  11? 

The  Witness.  I  beg  your  pardon,  5  foot  11. 
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By  Mr.  Laughlin: 

Q.  And  as  to  his  complexion,  sir? 

A.  Dark. 

Q.  Now,  then,  sir,  isn’t  it  a  fact  that  you  told  the  police  that 
he  was  a  brown-skinned  colored  man? 

A.  Well,  of  course  there  are  various  degrees - 

Q.  (Interposing.)  Did  you  tell  the  police  that? 

A.  Probably  I  said  brown-skinned  but  there  are  various 
degrees  of  brown. 

Q.  Did  you  tell  the  police  he  was  a  brown-skinned  colored 
man? 

A.  I  don’t  recall  whether  I  told  them  that  or  not. 

Q.  Did  you  tell  the  police  he  was  36  or  38  years  of 
age? 

1364  A.  I  did. 

Q.  And  5  feet  10  or  11? 

A.  Yes. 

Q.  Did  you  tell  the  police  he  was  of  slender  build? 

A.  No;  wiry. 

Q.  Would  you  say  you  didn’t  mean  slender? 

A.  If  I  said  slender,  I  meant  wiry,  strong ;  not  fleshy. 

Q.  Did  you  say  he  weighed  around  150  pounds? 

A.  No;  I  said  he  weighed  more;  168. 

Mr.  Laughlin.  Inspector  Barrett. 

1365  Thereupon  Robert  J.  Barrett  was  called  as  a  witness 
for  and  on  behalf  of  the  defendant  Wheeler,  having  been 

first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Laughlin: 

Q.  Will  you  state  your  full  name,  please? 

A.  Robert  J.  Barrett. 

Q.  You  are  an  inspector,  Mr.  Barrett? 

A.  Yes,  sir. 

Q.  And  what  office  do  you  hold  in  the  Police  Department? 

A.  Chief  of  Detectives. 

Q.  Are  you  here  in  response  to  a  subpoena  duces  tecum? 

A.  Yes,  sir. 


Q.  Did  you  produce  certain  records  called  for  in  that  sub¬ 
poena? 

A.  I  have  them;  yes,  sir. 

Q.  May  I  see  them? 

A.  There  is  No.  1. 

Q.  That  is  all  that  is  in  this  book? 

A.  Yes,  sir. 

Q.  What  others? 

A.  I  have  two  different  look-outs  that  were  sent. 

Q.  May  I  see  those,  please? 

1366  A.  Yes,  sir  [handing  documents  to  counsel]. 

Q.  I  take  it  in  these,  Mr.  Barrett,  so  I  may  know  we 

are  talking  about  the  same  thing,  this  is  here - 

A.  (Interposing.)  Yes,  sir. 

Mr.  Laugh lin.  Your  Honor,  just  for  the  record  may  I  have 
an  identifying  mark  on  this  and  on  this? 

The  Court.  Yes. 

(The  two  look-outs  were  marked  “Defendant’s  Exhibits  No&. 
W-5  and  W-6”  for  identification.) 

By  Mr.  Laughlin  : 

Q.  Let  me  ask  you  this,  Mr.  Barrett:  Were  those  prepared 
under  your  direction,  sir? 

A.  No,  sir. 

Q.  Can  you  tell  us  under  whose  direction  they  were  prepared 
A.  The  second  one,  I  know,  under  Lieutenant  Flaherty’ 
direction. 

Q.  And  you  can  answer  this  yes  or  no.  Do  you  know  the 
source  from  which  that  information  was  obtained? 

The  Court.  I  am  going  to  exclude  that. 

Mr.  Laughlin.  All  right.  I  just  want  to  preserve  that,  You): 
Honor.  I  offer  both  of  these  in  evidence. 

The  Court.  Have  you  seen  them,  Mr.  Murray? 

Mr.  Murray.  I  object  to  them  both. 

1367  The  Court.  These  will  be  excluded  as  incompetent  a: 
well  as  irrelevant. 

Mr.  Laughlin.  Then,  Your  Honor,  may  the  reporter,  to  prej 
serve  this,  then  copy  these  into  the  transcript  and  return  then! 
to  Inspector  Barrett?  Is  that  satisfactory,  Inspector? 

The  Witness.  Yes,  sir. 
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Defendant’s  Exhibit  No.  W-5  for  Identification 

No.  11-245.  Wanted — Murder — Robbery.  #13.  Lof  and 
arrest  two  col.  men — #1 — is  dark  brown  skin,  35-yrs.  5'9"  or 
10"  150  lbs.  slight  mustache,  tan  sport  coat,  shirt,  brown 
slacks — #2  is  38  yrs.  6'  165  lbs.  slender  built,  light  skin,  wear¬ 
ing  sport  clothes,  may  be  in  a  light  blue  cpe,  with  Pa.  tags. 
They  are  wanted  by  #13  pet.  for  robbery  and  murder  of  the 
prop,  of  drug  store  at  18th  and  Fla.  Ave.  NW.  Miler  #13 — 
at  1 1 .34  a.  m.  Flashed  1 1 .35  a.  m. 

Defendant’s  Exhibit  No.  W-6  for  Identification 

No.  11-638.  Wanted  for  “Murder.”  Homi  sqd.  Lof  and 
arrest  Reginald  Joseph  Wheeler  alias  “Unconscious”  col  26 
yrs  5  ft  9"  179  lbs  med  build  dark  maroon  eyes  med  copper 
comp,  black  hair  2"  scar  over  left  eye  teeth  fair  small  mustache 
when  last  seen  was  wearing  a  two  tone  sweater  with  slate 
1368  grey  back  and  sleeves  and  dark  brown  front  dark  brown 
pants  brown  hat  pointed  tan  shoes  photo  in  our  gallery 
#65280  the  above  was  arrested  on  Sept.  4,  1937  by  #9  pet 
for  robbery  on  Nov.  4,  1939  by  C  A  Scott  traffic  div.  for  armed 
robbery  and  on  June  5,  1944  by  the  check  sqd  for  forgery  and 
uttering.  In  June  1944  his  family  did  live  at  641 — 49th  St.  NE. 
Wanted  by  Homicide  sqd  for  the  murder  of  Dr  Maurice  Bern¬ 
stein  in  drug  store  at  1786  Fla. 

V  NW  at  1786  Fla  Ave  NW  on  June  5th  1946  hangs  around 
Wimpys  1200  blk  of  7th  NW  900  blk  of  P  NW  and  Market  at 
5th  and  Fla  Ave  NE. 

Lt  J.  F.  Flaherty  Homicide  sqd. 

Auth  Inspect  Robert  J  Barrett  Com.  Det.  Bur. 

Ryan  at  CB.  10.53  a.m.  June  11, 1946. 

Mr.  Laughlin.  Will  you  put  marks  on  these  too,  Mr.  Clerk? 

(Two  photographs  were  marked  “Defendant’s  Exhibits  Nos. 
W-7  and  W-8”  for  identification.) 

Mr.  Laughlin.  Would  Your  Honor  allow  me  just  half  a 
minute  before  I  ask  the  next  question? 

The  Court.  Yes. 

Mr.  Laughlin.  I  asked  Mr.  Murray  for  a  document,  Your 
Honor. 
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By  Mr.  Laughlin  : 

Q.  I  first  hand  you,  Inspector,  Defendant’s  W-7  and 

1369  ask  you  to  look  at  that  and  tell  us,  if  you  can,  whenj 
that  was  taken. 

The  Court.  You  are  inquiring  about  the  photograph? 

Mr.  Laughlin.  Yes. 

The  Court.  Are  you  seeking  to  contradict  the  testimony! 
as  to  when  the  photograph  was  taken?  It  has  already  been! 
established.  If  you  want  to  contradict  that  date,  very  wellj 
Otherwise,  this  witness’  testimony  will  be  just  cumulative. 
Mr.  Laughlin.  May  he  answer  the  question? 

The  Court.  No.  Are  you  seeking  to  controvert  the  date 
testified  to  heretofore  as  to  when  this  photograph  was  taken? 
Mr.  Laughlin.  Yes,  that  is  one  of  the  questions. 

The  Court.  Very  well.  The  witness  may  answer. 

The  Witness.  I  could  not  tell  you. 

By  Mr.  Laughlin: 

Q.  I  hand  you  Defendant’s  W-8  if  you  can  tell  us  when  that 
was  taken? 

A.  Yes,  sir. 

Q.  When  was  it  taken,  sir? 

A.  June  5, 1944. 

Q.  I  hand  you  this,  Inspector. 

The  Court.  Identify  what  you  are  handing  him. 

By  Mr.  Laughlin: 

1370  Q.  Government  Exhibit  33  for  Identification,  and  ask 
you  if  you  can  tell  us  when  that  was  taken? 

A.  Yes,  sir;  I  can. 

Q.  When  was  that  taken? 

A.  July  14, 1946. 

Q.  Where  does  the  date  appear,  sir? 

A.  Right  here  [indicating.] 

Q.  When  a  photograph  is  taken,  Inspector,  of  a  person  in 
custody  they  get  the  weight,  height,  and  description  right  then 
and  there,  do  they  not? 

The  Court.  What  are  you  trying  to  show,  Mr.  Laughlin? 
I  do  not  see  the  relevancy  of  that  question. 
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Mr.  Laughlin.  I  think  it  is  relevant,  Your  Honor,  in  the 
light  of  the  testimony  in  this  case  and  in  the  light  of  the  pic¬ 
ture  that  was  offered  the  other  day.  Do  you  want  me  to 
state  it  at  the  bench? 

The  Court.  Yes. 

(Thereupon,  counsel  approached  the  bench  and  the  following 
proceedings  were  had  out  of  the  hearing  of  the  jury : ) 

Mr.  Laughlin.  The  picture  offered  the  other  day,  Your 
Honor,  in  evidence,  was  admitted  but  Your  Honor  excluded  the 
reverse  side  of  the  photograph.  I  was  first  under  the  impres¬ 
sion  that  that  picture  was  taken  in  June  or  July  of  this  year. 
Upon  reflection,  it  is  my  impression  that  that  picture 

1371  was  taken  two  years  ago.  Of  course,  this  witness  now 
says  that  it  was  taken  in  July  of  1944. 

The  Court.  Which  picture  are  you  referring  to? 

Mr.  Laughlin.  This  is  the  one  that  is  in  evidence. 

The  Court.  Did  the  witness  say  this  was  taken  in  1944? 

Mr.  Laughlin.  No. 

Mr.  Murray.  The  defendant  said  it  was  the  one  taken  of 
him  that  day. 

The  Court.  Which  picture  do  you  say  was  taken  in  1944? 

Mr.  Laughlin.  First,  let  me  explain  my  point  on  that.  On 
the  back  of  this  picture,  Your  Honor - 

The  Court.  I  am  familiar  with  that.  Just  give  me  the 
reason  why  you  think  this  is  relevant. 

Mr.  Laughlin.  I  submit  that  this  picture  could  not  have 
been  taken  in  June  or  July  of  1946  because  the  description, 
if  they  had  it  right  then,  they  would  have  a  correct  descrip¬ 
tion  of  him. 

The  Court.  You  have  a  right  to  prove  this  picture  was  not 
taken  at  that  time  if  you  wish  but  that  has  no  bearing  upon 
what  you  are  now  offering.  I  am  only  ruling  on  one  thing 
at  a  time. 

Mr.  Laughlin.  Of  course,  I  have  been  trying  to  get  the 
photographer  and  I  even  asked  in  the  subpoena  that  the  pho¬ 
tographer  be  produced,  Your  Honor,  so  we  will  know  definitely 
when  it  was. 

1372  The  Court.  Didn’t  the  defendant  identify  this  pic¬ 
ture  as  the  one  that  was  taken  of  him? 
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Mr.  Murray.  That  day;  yes.  He  pointed  out  a  part  of 
that  hat  which  was  turned  up  contrary  to  our  contention. 

The  Court.  Has  this  been  offered  in  evidence? 

Mr.  Murray.  No;  it  has  not  been  offered. 

Mr.  Laughlin.  He  does  not  know  when  that  has  beep 
taken. 

The  Court.  No.  7  has  not  been  offered  in  evidence? 

Mr.  Laughlin.  The  only  way  I  can  prove  that  is  to  get 
the  photographer. 

The  Court.  It  has  not  been  offered  in  evidence.  Why  ar£ 
you  interested  in  it? 

Mr.  Laughlin.  I  am  interested  as  to  the  description. 

The  Court.  Anyway,  I  am  only  excluding  the  particular 
piece  of  evidence  you  offered.  What  was  the  question? 

(The  pending  question  was  read  by  the  reporter.) 

Mr.  Murray.  Then  I  suppose  you  are  going  to  ask  if  they 
put  his  present  weight  and  description  on  the  photograph  thajt 
they  have  taken.  That  is  what  he  is  driving  at. 

The  Court.  Any  objection? 

Mr.  Murray.  No,  indeed. 

The  Court.  I  am  going  to  let  you  ask  that  question. 

I  want  to  take  up  another  matter.  I  did  not  want  to  ask 
you  gentlemen  to  come  to  the  bench  especially  for  this; 
1373  and  I  was  waiting  until  you  gentlemen  had  come  to 
the  bench  on  another  matter. 

I  think  there  is  a  ruling  that  I  made  last  time  the  reason 
for  which  I  gave  in  a  rather  obscure  manner.  It  commenced 
on  page  1299  of  the  record  and  I  think,  while  I  am  adhering 
to  my  ruling,  I  want  to  give  my  reasons  for  it  a  little  morej 
clearly. 

I  excluded  questions  addressed  to  the  defendant  WTieeleit 
relating  to  what  happened  to  the  money  that  was  in  his  pos^ 
session  at  the  time  of  his  arrest. 

Mr.  Laughlin.  This  was  Friday,  Your  Honor? 

The  Court.  Yes,  Friday,  and  it  appears  on  page  1299  of 
the  record.  As  I  say,  my  reason  for  the  ruling  appears  rather, 
obscurely  in  the  record.  My  reason  is  this:  Mr.  Laughlin 
stated  that  the  purpose  of  that  line  of  questioning  was  to 


737770 — n - 33 


514 


affect  the  credibility  of  the  police  witnesses.  My  understand¬ 
ing  of  the  law  is  that,  in  order  to  impeach  the  credibility  of 
a  witness  by  showing  that  he  has  done  improper  acts,  that 
he  has  committed  improper  acts,  he  must  be  cross-examined 
concerning  those  matters  and  the  answers  on  cross-examina¬ 
tion  are  binding  upon  the  party  that  asks  them  and  that  the 
witness  may  not  be  contradicted  as  to  material  matters 
bearing  on  credibility.  For  that  reason,  I  regarded  those 
questions  addressed  to  the  defendant  Wheeler  as  being 
incompetent. 

1374  I  declined  an  application  on  the  part  of  Mr.  Laughlin 
for  permission  to  recall  the  police  witnesses  for  further 
cross-examination  on  that  line  because  the  scope  of  cross- 
examination  as  to  credibility  is  in  the  discretion  of  the  Court 
and  I  felt  that  there  had  been  sufficient  opportunity  to  cross- 
examine  the  police  witnesses  as  to  credibility.  I  just  wanted 
to  clarify  the  record  on  this  point. 

Mr.  Laughlin.  Your  Honor,  so  that  we  may  not  have  to 
come  back  here  again,  it  may  be  after  I  propound  these  other 
two  or  three  questions  to  Inspector  Barrett,  it  may  be  neces¬ 
sary  to  get  the  photographer  so,  in  the  event  there  is  some 
little  delay  because  we  are  just  about  at  the  end  of  our  testi¬ 
mony,  may  Patton’s  testimony  go  in  and  then  our  examination 
of  the  photographer  follow? 

Mr.  Williams.  I  didn’t  hear  the  last  remark. 

Mr.  Laughlin.  The  last  remark  was  this,  Mr.  Wililams: 
It  may  be  after  I  propound  further  questions  to  Inspector 
Barrett,  it  may  be  necessary  to  obtain  the  police  photographer 
who  took  these  pictures  and  if  he  is  not  available  immediately, 
we  are  about  ready  to  rest  our  case,  I  ask  permission  of  the 
Court  to  put  that  testimony  in  at  the  conclusion  of  yours. 

The  Court.  And,  in  the  meantime,  you  can  proceed  with 
your  case,  Mr.  Williams. 

Mr.  Laughlin.  And  there  will  be  no  interruption  of  the 
trial. 

1375  (Thereupon,  counsel  resumed  their  places  at  the  trial 
table,  and  the  following  proceedings  were  had  in  open 
court:) 
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By  Mr.  Laughlin: 

Q.  You  testified  this  picture  was  taken,  I  believe  your  (an¬ 
swer  was,  July  14. 

The  Court.  Your  question  was  what  is  the  practice? 

By  Mr.  Laughlin  : 

Q.  When  was  that  picture  taken  again? 

A.  July  14,  1946. 

Q.  You  mean  in  June? 

A.  No,  July  14. 

Q.  The  description  on  here,  is  that  the  description  asiof 
July  14,  as  of  1946,  July  14, 1946? 

A.  No,  sir. 

7  #  I 

Q.  Can  you  tell  us  why  you  didn’t  put  on  the  back  of  tfyat 
photograph  taken  July  14,  1946,  Wheeler’s  description  asiof 
that  time  when  you  had  him  there? 

A.  I  didn’t  put  it  on  there  when  it  was  put  on  there  the 
other  time. 

Q.  In  other  words,  then,  you  didn’t  put  on  a  description  lof 
Wheeler  as  of  July  14?  j 

A.  It  is  not  on  this  particular  picture  but  they  have  it  jn 
the  Identification  Bureau.  This  is  the  description  put  on  the^e 
in  1944. 

1376  Q.  Are  there  any  pictures  that  have  not  been  pr 
duced  here,  sir? 

The  Court.  Just  a  moment.  Do  you  want  to  go  into  that? 

Mr.  Laughlin.  I  well  realize  and  I  am  willing  to  go  into 
that  with  that  in  mind,  certainly,  Your  Honor. 

The  Court.  Very  well. 

By  Mr.  Laughlin  : 

Q.  Are  there  any  pictures  of  W’heeler  that  are  not  here,  sir? 

A.  No,  sir;  I  have  all  of  them. 

Q.  Handing  you  Defendant’s  W-7,  your  testimony  is  yoi|i 
did  not  know  when  that  was  taken.  Can  you  tell  us  the  name 
of  the  photographer,  sir? 
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A.  I  was  told  when  it  was  handed  to  me  it  was  Officer  Mas¬ 
ters  and  he  works  from  4  to  12.  I  just  received  the  sub¬ 
poena — 

Q.  (Interposing.)  What  is  his  correct  name? 

A.  I  can’t  tell  you  his  first  name.  I  don’t  recall  his  first  name. 
Q.  Is  he  a  detective? 

A.  He  is  a  private  in  the  Identification  Bureau. 

Q.  That  is  Masters..  M-a-s-t-e-r-s? 

A.  Yes,  sir. 

Q.  And  he  works  from  4  to  12? 

1377  A.  That  is  my  understanding.  This  was  just  handed 
to  me  as  I  was  walking  into  the  courtroom. 

The  Court.  Any  further  questions  of  this  witness? 

Mr.  Laughlin.  Now  then,  Your  Honor,  I  offer  all  of  these 
in  evidence  and  I  renew  my  offer  for  the  other  side  of  the  one 
testified  to  the  other  day. 

The  Court.  Just  what  are  you  offering  in  evidence?  You 
say  “all  of  these.”  I  want  the  record  to  show  what  you  are 
offering. 

Mr.  Laughlin.  Suppose  I  call  them  off,  Your  Honor,  De¬ 
fendant’s  W-7  and  Defendant’s  W-8. 

The  Court.  Mr.  Murray,  have  you  seen  them? 

Mr.  Murray.  I  think  I  know  what  they  are. 

The  Court.  Any  objections? 

Mr.  Murray.  No,  indeed.  I  haven’t  any  objection  except, 
of  course,  any  previous  description  a  couple  of  years  old. 

The  Court.  Are  you  offering  just  the  photographs? 

Mr.  Laughlin.  I  am  offering  the  front  and  back,  Your 
Honor. 

Mr.  Murray.  I  do  not  object  to  the  front.  I  object  to  the 
backs  of  all  of  them. 

The  Court.  I  will  admit  the  photographs  but  I  will  adhere 
to  my  ruling  as  to  the  notations  on  the  back.  They  are  in¬ 
competent  and  irrelevant  and  I  shall  exclude  them. 

1378  Mr.  Laughlin.  Then,  Your  Honor,  as  I  take  it  the 
renewal  of  the  offer  as  to  the  one  admitted  the  other 

day,  you  will  adhere  to  your  other  ruling? 
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The  Court.  Yes. 

Mr.  Laughlin.  And  these  will  remain  with  the  Clerk? 

*  I 

The  Court.  Yes. 

(The  photographs  heretofore  marked  “Defendant’s  Exhibits 
Nos.  W-7  and  W-8”  for  identification  were  received  in  Evi¬ 
dence.) 

By  Mr.  Laughlin  : 

Q.  Inspector,  did  you  personally  participate  in  the  inves¬ 
tigation  of  this  case? 

A.  None  whatsoever. 

Q.  There  is  one  further  question.  Were  you  on  duty,  sir,  bn 
June  5, 1946,  on  duty  or  in  the  city? 

A.  I  couldn’t  tell  you.  I  had  pneumonia  around  that  tin|ie. 

Q.  Can  you  tell  me  this?  Do  you  have  any  knowledge  as  to 
whether  or  not  any  specific  instructions  were  given  to  the  Union 
Station  authorities  and  the  Greyhound  Bus  Station  authorities 
and  the  Airport  authorities? 

The  Court.  I  am  going  to  exclude  that  as  absolutely  irrele¬ 
vant.  It  is  harmless  but  it  is  irrelevant  and  I  do  not  want  to 
bring  in  a  lot  of  extraneous  matters  into  this  record. 

Mr.  Laughlin.  The  only  point  in  asking  the  question  was 
this,  Your  Honor:  That  it  would  be  assumed,  I  sajy, 
1379  in  a  case  of  that  kind  that  the  persons  who  committed 
the  offense  would  attempt  to  leave  the  city.  Therefojre 
I  want  to  show  whether  any  particular  instructions  were  given 
at  the  Union  Station  to  be  on  the  lookout - 

The  Court.  How  is  that  relevant?  What  would  that  terid 
to  show  in  this  case?  What  bearing  would  that  have  oh  tile 
issues  of  this  case? 

Mr.  Laughlin.  It  all  goes  to  identification,  I  submit,  Yoqr 
Honor. 

The  Court.  The  fact  instructions  may  or  may  not  have  bee|n 
given  to  look  out  for  a  particular  person  has  no  bearing  oji 
the  issue. 

Mr.  Laughlin.  I  just  wanted  to  preserve  that  point. 


1388  Evidence  on  Behalf  of  the  Defendant  Patton. 


\ . 


518 


Thereupon  Jesse  James  Patton,  one  of  the  defendants, 
called  as  a  witness  in  his  own  behalf,  having  been  first  duly 
sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Williams: 

Q.  Speak  into  the  microphone,  and  state  your  full  name. 

A.  Jesse  James  Patton. 

Q.  Don’t  talk  so  fast.  Where  do  you  live,  or  where  were 
you  living  on  June  5, 1946? 

A.  1334  Corcoran  Street,  Northwest. 

Q.  Now,  who  did  you  live  there  with? 

A.  With  my  roommates,  Harold  Ray  and  Arthur  Miller. 

Q.  Where  were  you  born? 

A.  I  was  born  June  5, 1925. 

Q.  Where  were  you  born? 

A.  Asheville,  North  Carolina. 

Q.  When  did  you  come  to  the  District  of  Columbia? 

A.  In  1935. 

Q.  And  you  were  ten  years  old  at  that  time? 

A.  Yes. 

Q.  Do  you - 

1389  (Mr.  Murray  shifted  his  seat.) 

The  Court.  You  may  proceed. 

By  Mr.  Williams: 

Q.  Now,  who  is  your  mother? 

A.  My  real  mother  is  dead. 

Q.  When  did  she  die? 

A.  When  I  was  a  kid. 

Q.  By  a  kid,  what  do  you  mean? 

A.  A  baby. 

Q.  Where  is  your  father? 

A.  I  don’t  know  that. 

Q.  When  is  the  last  time  you  knew  where  your  father  lived? 
A.  In  1934. 

Q.  Have  you  since  that  heard  of  him  or  seen  him? 

A.  Only  through  my  aunt. 

Q.  Other  than  that  you  don’t  know  where  he  is,  is  that 
correct? 
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A.  That  is  right. 

Q.  Did  you  have  any  brothers  or  sisters? 

A.  No;  I  don’t. 

Q.  Did  you  go  to  school  down  in  North  Carolina? 

A.  I  did. 

Q.  How  long  did  you  go  to  school  there? 

A.  Until  I  left. 

1390  Q.  When  was  that? 

A.  In  1935. 

Q.  Now,  when  you  came  to  the  District  of  Columbia,  who 
did  you. live  with? 

A.  My  aunt. 

Q.  Give  us  her  name. 

A.  Beatrice  Calhoun.  •  j 

Q.  Where  does  she  live,  if  you  know? 

A.  2132  11th  Street,  Apartment  1. 

Q.  Now,  did  you  go  to  school  in  the  District  of  Columbia? 

A.  I  did. 

•  Q.  And  how  did  you  fare  in  school  here? 

A.  I  didn’t  fare  so  good. 

Q.  You  got  promoted,  didn’t  you? 

A.  Yes;  they  passed  me,  that  is  all. 

Q.  Do  you  know  why  they  passed  you? 

A.  They  wanted  to  get  rid  of  me. 

Q.  Now,  directing  your  attention  particularly  to  the  yeap 
1940,  you  got  into  some  trouble  back  there,  did  you  not? 

A.  I  did. 

Q.  What  happened  as  a  result  of  that? 

A.  I  got  three  years. 

Q.  Where  did  you  serve  that  time? 

A.  Lorton  Pen. 

1391  Q.  How  old  were  you  when  you  were  sent  to  Lorton? 
A.  About  14. 

Q.  Did  they  teach  you  down  there  about  how  to  be  a  law- 
abiding  citizen? 

A.  They  did  not. 

Q.  What  did  you  learn  down  there? 

Mr.  Murray.  I  object. 
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The  Court.  I  will  sustain  that  objection. 

Mr.  Williams.  You  sustain  that? 

The  Court.  Yes;  I  think  that  is  irrelevant,  what  he  learned 
down  at  Lorton. 

Mr.  Williams.  It  has  something  to  do  with  this  case,  Your 
Honor. 

The  Court.  I  do  not  understand  you. 

Mr.  Williams.  I  say  what  he  was  taught  to  do  by  them  does 
have  something  to  do  with  this  case. 

The  Court.  What  you  are  trying  to  bring  out  is  that  he  met 
merchants  of  a  character  there  that  taught  him  how  to  commit 
crime. 

Mr.  Williams.  I  am  trying  to  develop,  Your  Honor,  that  he 
was  in  such  a  state  then,  when  his  mind  was  being  molded, 
when  his  future  acts  were  being  determined  by  their  environ¬ 
ment  and  by  his  associates,  as  contributing  factors  to  our  de¬ 
fense.  If  Your  Honor  does  not  want  me  to  go  into  this - 

The  Court.  I  think  it  is  a  very  unfortunate  social 
1392  phenomena  that  people  do  learn  in  prison  how  to  com¬ 
mit  crime  but  I  do  not  see  how  that  has  any  relevancy 
to  this  case. 

Mr.  Williams.  But  very  important,  he  was  down  there 
when  he  was  only  15  years  old,  don’t  you  see,  Your  Honor? 

The  Court.  Well,  I  assume — I  would  not  like  to  say  what 
I  assume — he  was  there  because  he  deserved  to  be  there. 

Mr.  Williams.  No;  but  Your  Honor  will  take  judicial  no¬ 
tice  of  the  fact  that  no  boy  15  years  old  had  any  right  to  be 
in  Lorton  at  that  time. 

The  Court.  No;  I  am  going  to  assume — you  see,  the  juve-  - 
nile  court  has  jurisdiction  of  persons  up  to  the  age  of  17,  but 
the  juvenile  court  has  a  right  to  waive  jurisdiction  in  the  more 
serious  offenses,  so  I  will  have  to  assume  that  the  Juvenile 
Court  waived  jurisdiction  in  that  case  and  the  case  was  tried 
in  the  District  Court. 

Mr.  Williams.  That  is  what  I  thought  Your  Honor  was 
going  to  assume,  and  I  would  assume  it,  being  a  member  of  this 
bar,  but  it  so  happens  that  was  not  the  situation  here.  He  actu¬ 
ally  came  into  this  court  and  was  sentenced  as  an  older  boy 
because  of  his  size. 
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The  Court.  Well,  boys  who  are  in  the  National  Training 
School  for  Boys  who  are  older  and  who  are  found  to  be  difficult 
to  handle  at  that  school,  they  are  sent  to  Lorton.  I  am  willing 
to  assume,  apparently — it  does  not  make  any  diff- 

1393  ence - 

Mr.  Williams.  I  will  bring  that  out. 

The  Court.  You  can  bring  that  out  if  you  wish  to.  I  am 
going  to  give  you  a  little  more  leeway  but  I  don’t  think  it  has 
anything  to  do  with  the  case. 

Mr.  Williams.  Your  Honor,  I  have  got  a  lot  to  bring  out. 

The  Court.  Well,  bring  it  out. 

By  Mr.  Williams: 

Q.  Did  you  go  to  Juvenile  Court  before  you  went  to  Lorton? 

A.  For  what? 

Q.  On  that  particular  case  in  1940. 

A.  I  didn’t. 

Q.  You  came  right  to  this  court  and  was  sentenced  from 
this  court,  is  that  your  testimony? 

A.  I  was. 

Q.  Now,  did  anyone  ask  you  whether  you  were  over  17  years 
old  at  that  time? 

The  Court.  I  am  not  going  to  try  any  other  case  than  this 
one. 

Mr.  Williams.  Your  Honor,  I  am  not  going  to  try  it.  Your 
Honor,  what  I  am  trying  to  do - 

The  Court.  You  are  trying  to  show  that  this  man  came  un4 
der  bad  influences  in  Lorton  at  a  very  questionable  age. 

1394  You  have  shown  it. 

Mr.  Williams.  Thank  you,  Your  Honor,  I  did  not 
know  that  I  had  accomplished  that. 

By  Mr.  Williams: 

Q.  Now,  directing  your  attention  specifically  to  June  5,  now! 
getting  specifically  down  to  this  case,  do  you  remember — I  will 
withdraw  that. 

Do  you  remember  June  5, 1  mean  without  my  suggesting  any-l 
thing,  or  without  having  heard  anything  here  during  the  trial 
of  this  case? 

A.  I  remember  June  5,  that  is  all. 
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Q.  That  was  your  birthday,  is  that  right? 

A.  That  is  right. 

Q.  Now,  will  you  tell  us  what  you  did  on  that  morning? 

A.  I  was  in  bed. 

Q.  Did  a  certain  person  come  by  there  to  see  you  that 
morning? 

A.  Called  me  up. 

Q.  What  time  was  that? 

A.  Around  about  9:30  o'clock. 

Q.  What  were  your  plans  for  the  day  before  you  got  the 
telephone  call? 

A.  Get  drunk. 

Q.  What? 

A.  I  had  a  bottle. 

1395  Q.  For  what? 

A.  For  my  birthday. 

Mr.  Laughlin.  Your  Honor,  just  a  minute,  I  mean,  I  am 
not  objecting  to  the  question,  but  the  response  just  before  that, 
didn’t  I  understand  correctly  “Get  drunk”? 

The  Court.  Yes;  that  is  what  I  understood. 

Mr.  Laughlin.  I  wanted  to  be  sure  I  did,  too. 

The  Court.  There  are  various  ways  of  celebrating  one’s 
birthday,  you  know. 

By  Mr.  Williams: 

Q.  Now,  when  you  got  this  telephone  call,  what  did  you  do? 
A.  Got  back  in  bed. 

Q.  Did  there  come  a  time  later  on,  did  someone  come  up  to 
your  house? 

A.  He  did. 

Q.  What  happened  then? 

A.  Well,  he  came  to  my  house  and  told  me  he  was  going  to 
lift  some  money,  and  I  told  him  I  didn’t  want  to  go  nowhere. 
Q.  Then  what  happened? 

A.  He  kept  insisting  that  I  go. 

Q.  Then  what  happened  after  that? 

A.  I  still  told  him  I  didn’t  want  to  go. 

Q.  Then  what  happened? 

1396  A.  He  kept  asking  me,  so  I  got  tired  of  his  asking  me 
and  got  out  of  bed. 
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Q.  Where  did  you  go  then? 

A.  18th  and  Florida  Avenue. 

Q.  In  your  own  words,  tell  us  just  what  happened  from  then 
on,  from  that  time  on? 

A.  We  got  down  to  18th  and  Florida  Avenue,  and  this  fellow 
told  me,  not  saying  whatever  he  had  in  mind,  but  he  asked  me 
how  much  could  I  take  care  of  the  women,  and  I  told  hiip.  I 
thought  so,  and  then  after  I  stayed  outside  for  awhile  I  told 
him  I  was  not  going  inside  and  he  asked  me  why,  and  I  told  h|m 
I  didn’t  want  to  do  nothing  to  get  locked  up  on  my  birthday, 
so  he  told  me  to  wait  outside  for  a  minute,  so  he  went  inside, 
and  I  went  inside  and  sat  down  and  ordered  me  a  hot  dog  and 
while  I  was  sitting  there  he  went  on  down  through  in  towajrd 
the  back,  and  when  I  seen  him,  he  was  in  back.  I  ordered  a 
hot  dog  and  the  lady  didn’t  hear  me,  so  the  next  thing  I  saw 
him  coming  down  from  the  back  with  a  pistol  in  his  hand,  and 
at  that  time  the  woman  was  running  aroung  the  comer,  and 
I  had  a  pistol,  it  was  not  loaded,  and  I  told  them  to  stay  where 
they  were,  and  that  they  wouldn’t  get  hurt,  and  the  little  bcjy, 
he  was  in  there,  he  was  leaving,  and  I  told  him  not  to  leave  and 
he  would  not  be  hurt  and  he  told  me  he  had  to  go  to  schdol 
and  I  told  him  he  would  get  back  and  go  to  school  and 
1397  he  would  be  all  right.  At  that  time,  the  other  felloW, 
he  came  up  around  and  asked  them  to  give  him  tjie 
money  out  of  the  cash  register.  The  woman,  who  got  t(ie 
money  out  of  the  cash  register  and  I  told  her  to  give  it  to  t|ie 
other  man,  which  she  did  give  it  to  him,  and  we  went  down  18th 
Street  to  Willard  Street,  got  a  taxicab  to  14th  and  Willard 
Street,  got  out  of  the  taxicab,  he  got  out  and  gave  me  $12,  and 
I  left  him. 

Q.  What  time  was  that,  do  you  know? 

A.  I  don’t  know  what  time  it  was. 

Q.  Now,  what  did  you  do  after  that? 

A.  I  went  home. 

Q.  And  by  home,  what  do  you  mean? 

A.  That  is  where  I  stayed  at  on  Corcoran  Street. 

Q.  What  did  you  do  after  you  got  home? 

A.  Went  home,  stayed  around  the  house,  then  I  went  out  f<pr 
a  little  while  with  my  wife. 
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Q.  With  your  wife,  axe  you  married? 

A.  lam. 

Q.  How  long  have  you  been  married? 

A.  About  a  year  before. 

Q.  Were  you  working  at  that  time? 

A.  I  was. 

Q.  Why  weren’t  you  working  on  this  particular  morning? 
A.  I  took  it  off  for  my  birthday. 

Q.  Where  were  you  working  at  the  time? 

1398  A.  The  Safeway. 

Q.  How  long  had  you  been  working  there? 

A.  I  had  been  working  there  11  months. 

Q.  How  long? 

A.  11  months. 

Q.  What  were  your  duties? 

A.  Helper  on  a  truck. 

Q.  Now,  after  you  got  home  and  stayed  around  for  awhile, 
did  you  do  anything,  did  you  go  back  out  again? 

A.  I  did. 

Q.  What  time  was  that? 

A.  I  got  around  my  wife’s  house  at  1  o’clock. 

Q.  Did  you  have  occasion  to  be  on  the  comer  of  Vermont 
Avenue  and  Q  Street  around  that  time? 

A.  I  did. 

Q.  Did  you  see  anybody  go  by  that  you  had  seen  before  that 
morning? 

A.  I  seen  them  two  women  and  Mr.  Perry; 

Q.  By  Mr.  Perry,  do  you  mean  Sergeant  Perry  who  testified 
in  this  case  previously? 

A.  That  is  right. 

Q.  What  did  you  do  after  you  saw  them  while  standing  on 
the  corner? 

A.  Stood  there. 

Q.  Did  you  speak  to  them? 

1399  A.  No. 

Q.  They  didn’t  speak  to  you,  did  they? 

A.  No,  sir;  the  woman,  she  looked  at  me. 

Q.  They  kept  on  going,  is  that  right? 

A.  They  kept  on  going. 
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Q.  What  did  you  do  after  that? 

A.  I  went  to  the  ball  game. 

Q.  What  ball  game? 

A.  The  Stadium. 

Q.  Who  was  playing? 

A.  The  Senators  and  somebody,  I  don’t  know - 

Mr.  Laughlin.  What  was  that  response? 

Mr.  Williams.  He  went  to  the  ball  game  and  the  Senators 

and  someone  else  he  doesn’t  know - 

Mr.  Laughlin.  I  go  to  most  of  them. 

Mr.  Williams.  Do  you  know  who  was  playing  that  day? 
Mr.  Laughlin.  It  might  have  been  the  White  Sox. 

The  Court.  Proceed. 

By  Mr.  Williams: 

Q.  When  you  went  to  the  ball  game,  what  happened? 

A.  I  went  to  the  ball  game  and  came  back  out  and  went  back 
home  and  Had  a  party. 

Q.  You  did  have  a  party? 

A.  Yes,  sir;  a  little  one.  .  | 

Q.  Who  was  at  the  party,  the  other  man  there? 

1400  A.  No;  I  didn’t  see  him  no  more  that  day. 

Q.  Who  did  you  see  at  the  party? 

A.  My  two  roommates  and  some  women,  I  don’t  know  all 
their  names. 

Q.  Now,  what  did  you  do  that  night? 

A.  I  went  out  somewhere  and  came  back  home. 

Q.  What  did  you  do  the  next  day? 

A.  I  stayed  home. 

Q.  Did  you  go  out  at  any  time? 

A.  I  didn’t  go  out  until  the  evening. 

Q.  The  evening? 

A.  Yes,  sir. 

Q.  And  you  stayed  home  that  night? 

A.  Yes,  sir.  | 

Q.  Now,  this  is  the  6th,  is  that  right — you  don’t  know  t^ie 
date? 

A.  Yes,  sir. 
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Q.  What  did  you  do  the  night  before  you  were  arrested? 

A.  I  had  been  out - 

Q.  I  beg  your  pardon? 

A.  I  had  been  out. 

Q.  You  had  been  out? 

A.  Yes,  sir. 

Q.  Now  that  morning — let  me  ask  you  this,  did  you  ever 
learn  that  the  man  died  in  the  drug  store? 

1401  A.  What? 

Q.  That  the  man  in  the  drug  store  died? 

A.  Not  until  the  next  day. 

Q.  How  did  you  find  that  out? 

A.  By  the  newspaper. 

Q.  And  what  did  you  do  after  you  read  that? 

A.  I  got  a  call  that  morning. 

Q.  WTio  called  you,  I  mean,  do  you  know? 

A.  The  other  fellow. 

Mr.  Williams.  I  don’t  suppose  he  can  tell  the  conversation, 
Your  Honor. 

By  Mr.  Williams  : 

Q.  What  did  you  say? 

A.  I  said  1  learned  this  man  died  and  asked  him  what  he 
shoot  him  for. 

Q.  Then  what  did  you  do  after  that? 

A.  He  told  me  not  to  worry  and  I  told  him  how  could  I  help 
but  worry. 

Q.  Have  you  ever  seen  this  object  before  [handing  object 
to  witness]  ? 

A.  Yes. 

Mr.  Williams.  I  am  showing  witness  Government’s  Exhibit 
No.  10, 1  think  it  is. 

By  Mr.  Williams: 

Q.  You  have  seen  that  before? 

1402  A.  Yes,  sir. 

Q.  That  is  the  gun  you  had  that  day;  isn’t  it? 

A.  Yes,  sir. 

Q.  Now,  when  the  officer  arrested  you  on  the  9th,  who  was 
that  officer;  do  you  recall? 


A.  I  seen  him  here,  but  I  don’t  know  his  name. 

Q.  He  came  to  your  house  and  arrested  you,  didn’t  he?j 
A.  Yes,  sir. 

Q.  Where  did  he  take  you? 

A.  No.  1. 

Q.  No.  1  Precinct? 

A.  Yes. 

Q.  Did  they  talk  to  you  down  there? 

A.  They  talked  to  me,  but  not  words. 

Q.  Beg  pardon? 

A.  They  talked  to  me,  not  in  words. 

Q.  What  do  you  mean  by  that? 

A.  Whopped  me. 

Q.  Do  you  mean  you  were  whipped  at  No.  1? 

A.  That  is  right. 

Q.  How  long  did  you  stay  there? 

A.  All  night. 

Q.  The  next  day  did  any  of  the  officers  talk  to  you? 

A.  They  talked,  but  not  for  long,  and  they  told  me  I  w^is 
booked  for  forgery. 

1403  Q.  When  was  that;  the  next  morning? 

A.  Yes,  sir. 

Q.  Did  you  talk  to  some  officers  that  afternoon? 

A.  At  Headquarters. 

Q.  Who  did  you  talk  to  over  there? 

A.  Mr.  Perry. 

Q.  Did  you  talk  about  this  case? 

A.  Yes,  sir. 

Q.  What  did  he  say? 

A.  He  asked  me  about  my  picture. 

Q.  By  the  way,  the  following  morning — they  arrested  yoji 
on  the  9th,  is  that  correct? 

A.  Yes. 

Q.  That  was  a  Sunday,  was  it? 

A.  Yes,  it  was. 

Q.  Did  they  carry  you  to  a  commissioner  or  committing  mag¬ 
istrate  on  that  Monday,  the  10th? 

A.  No,  sir. 

A.  At  any  time  during  that  day? 
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A.  No,  sir. 

Q.  Now,  what  happened  during  that  day? 

A.  I  was  at  Police  Headquarters  all  that  day. 

Q.  Did  you  sign  a  statement  over  there? 

A.  I  did. 

Q.  Did  you  write  it? 

1404  A.  No,  sir. 

Q.  What  did  you  tell  them? 

A.  The  same  thing  I  told  you  here. 

Q.  In  other  words,  substantially  the  same  thing  as  you  have 
stated  on  the  stand  here;  is  that  correct? 

A.  Yes,  sir. 

Q.  Had  you  been  in  the  precinct  before  you  signed  the 
statement? 

A.  I  had. 

Q.  Other  than  No.  1? 

A.  No,  sir;  not  then. 

Q.  Then  what  happened  that  night? 

A.  They  took  me  over  to  the  line-up. 

Q.  Did  you  have  a  conversation  over  there  with  them? 

A.  Yes,  sir. 

Q.  That  is  where  you  saw  these  two  girls;  is  that  correct? 
A.  Yes,  sir. 

Q.  Then  later  did  they  take  you  to  another  precinct  or  back 
to  headquarters? 

A.  I  stayed  there  all  night. 

Q.  Now,  when  they  had  you  over  at  No.  9  did  they  bring 
any  fellows  over  there  from  any  other  precinct,  to  stand  up 
with  you? 

A.  Yes,  sir. 

1405  Q.  Do  you  know  the  precinct  they  came  from? 

A.  No.  4. 

Q.  Now,  during — from  the  time  you  were  arrested  and  they 
started  questioning  you  about  this  particular  case,  is  it  your 
testimony  that  you  gave  them  substantially  the  same  state¬ 
ment  that  you  have  given  us  here  today? 

A.  Some  of  it. 

Q.  Well,  what  do  you  mean  by  some  of  it? 

A.  I  told  them  where  I  stayed;  I  told  them  some  more. 
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Q.  You  told  them  some  more  too;  is  that  it? 

A.  That  is  right. 

Q.  Did  you  read  this  statement  of  the  testimony  you  gave 
down  at  the  Coroner’s  inquest? 

A.  I  have  not  read  it ;  I  know  what  I  said. 

Q.  Did  I  talk  with  you  about  it? 

A.  No,  sir. 

Q.  You  remember  the  Coroner  telling  you  you  could  make 
a  statement  if  you  wanted  to,  don’t  you? 

A.  Yes,  sir. 

Q.  You  remember  that  you  told  him  that  you  would  like 
to  tell  him  all  about  it,  don’t  you? 

A.  Yes,  sir. 

Q.  And  you  did  do  that  at  that  time? 

A.  Yes,  sir. 

Q.  Now,  you  can  answer  this  question  yes  or  no,  do 
1406  know  a  gentleman  named  Mr.  Dibble? 

A.  No,  sir. 

Q.  Well,  do  you  know  the  gentleman  who  was  down  at  the 
Coroner’s  inquest  if  I  show  him  to  you? 

A.  (No  answer.)  • 

Mr.  Williams.  Suppose  I  try — do  you  mind  standing  up, 
Mr.  Dibble?  [Mr.  Dibble  stands  up.] 

By  Mr.  Williams: 

Q.  Did  you  ever  see  that  gentleman  down  at  the  Coroner’s 
inquest?* 

A.  No,  sir. 

Q.  He  could  have  been  there  but  you  don’t  recall  him? 

A.  He  coiuld. 

Q.  Is  there  anything  else  you  want  to  tell  us  about  this  case 
that  you  have  not  told  us,  Mr.  Patton? 

A.  I  didn’t  shoot  that  man,  that  is  all. 

Q.  I  beg  your  pardon? 

A.  I  didn’t  have  anything  to  do  with  shooting  that  man. 

Q.  Nothing  else  you  want  to  say,  is  that  so? 

A.  No,  sir. 

Mr.  Williams.  That  is  all. 

737770 — 17 - 34 


530 


1407  Cross-examination  by  Mr.  Murray: 

Q.  You  were  sent  to  Lorton  in  September,  1040; 
weren’t  you? 

A.  That  is  right. 

•  Q.  You  told  the  authorities  you  were  then  18  years  old,  had 
become  18  the  previous  June;  didn’t  you? 

A.  I  don’t  remember  what  I  told  them. 

Q.  What? 

A.  I  don’t  know  what  I  told  them  now. 

Q.  Did  you  sign  a  statement  to  the  effect  that  you  became  18 
years  old  on  June  5, 1940? 

A.  I  don’t  remember. 

Mr.  Murray.  I  will  ask  the  clerk  to  please  mark  this  paper 
which  I  hand  him  for  identification. 

(The  document  referred  to  was  marked  “Government  Ex¬ 
hibit  No.  P-1”  for  identification.) 

By  Mr.  Murray: 

Q.  I  show  you  a  paper  which  is  marked  Government’s  P-1 
for  Identification,  and  ask  you  if  you  did  not  sign  that? 

A.  idon’t  know;  I  might  have. 

Q.  Is  that  your  signature? 

A.  It  looks  like  it,  but  I  don’t  write  my  name  like  that. 

Q.  Will  you  read  the  paper  and  state  whether  you 

1408  made  that  statement? 

A.  Read  the  whole  thing? 

Q.  No;  read  the  sentence  above  your  name. 

A.  I  don’t  know;  I  cannot  tell  whether  I  did  or  not. 

Mr.  Williams.  Your  Honor,  I  respectifully  submit,  if  it  will 
help  the  Government  out,  to  expedite  the  case,  what  difference 
would  it  make  whether  he  signed  this  or  not,  or  he  said  he  was 
18  or  not? 

The  Court.  He  has  not  denied  it. 

Mr.  Williams.  No;  he  has  not  denied  it;  he  says  he  doesn’t 
know. 

The  Court.  That  is  no  question  for  you  to  object  to. 

Mr.  Williams.  No;  I  don’t  want  to  object  to  anything. 

The  Court.  Then  there  is  no  use  discussing  the  matter. 
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Mr.  Williams.  The  point  is,  Your  Honor,  if  the  witness  does 
not  know  whether  he  did  or  not,  so  far  as  I  am  concerned  it  is 
not  prejudicial.  I  might  even  stipulate  he  signed  it  for  the 
purpose  of  the  Gobernment’s  record,  but  that  does  not  prove 
that  it  is  true. 

The  Court.  Proceed. 

By  Mr.  Murray: 

Q.  When  did  you  first  become  acquainted  with  Wheeler; 
Reginald  Joseph  Wheeler? 

A.  InLorton. 

Q.  I  say  when? 

1409  A.  Around  1942. 

Q.  Did  you  see  him  on  June  5? 

A.  I  did. 

Q.  What  time? 

A.  Around  about  9:30. 

Q.  Did  you  receive  a  call  from  him  before  that? 

A.  I  did. 

Q.  In  other  words,  Patton,  isn’t  it  a  fact  that  the  person 
that  you  have  referred  to  throughout  your  testimony  as  “The 
Other  Man”  was  this  defendant,  Reginald  Joseph  Wheele:? 
A.  Yes,  sir. 

Mr.  Williams.  Your  Honor,  in  order  to  keep  the  record 
straight,  I  told  him  to  refer  to  him  as  “The  Other  Man.” 

The  Court.  I  understand. 

Mr.  Williams.  All  right. 

By  Mr.  Murray: 

Q.  You  knew  him  by  the  name  of  “Unconscious,”  didij’t 
you? 

A.  Yes,  sir. 

Q.  And  did  you  know  his  first  name  before  you  and  he  wej-e 
arrested  in  this  case? 

A.  I  didn’t. 

Q.  You  knew  his  last  name  was  Wheeler? 

A.  Yes,  sir. 

1410  Q.  And  you  knew  his  nickname  to  be  “Unconscious’i? 
A.  Yes,  sir. 
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Q.  Do  you  remember  what  route  you  and  he  took  from 
1334  Corcoran  Street  to  18th  and  Florida  Avenue;  what 
streets  you  went  on? 

A.  I  remember  some  of  them. 

Q.  Did  you  go  up  Corcoran  to  17th? 

A.  Yes,  sir. 

Q.  And  out  17th  and  up  to  U? 

A.  Yes,  sir. 

Q.  What? 

A.  Yes,  sir. 

Q.  Then  up  U  to  Florida  Avenue? 

A.  Yes,  sir. 

Q.  Up  Florida  to  California? 

A.  Seaton  Street. 

Q.  You  went  out  Florida  not  to  California,  but  from 
Florida  to  Seaton? 

A.  Yes,  sir. 

Q.  And  from  Seaton  where  did  you  go? 

A.  California. 

Q.  From  California  to  18th? 

A.  Yes,  sir. 

Q.  Then  down  18th  to  U? 

A.  Yes,  sir. 

1411  Q.  When  you  got  to  18th  and  U,  Wheeler  showed  you 
a  whisky  and  drug  store  combined,  didn’t  he? 

A.  He  did. 

Q.  And  he  said  that  was  the  store  you  and  he  were  going 
to  get? 

A.  Yes,  sir. 

Q.  And  you  asked  him  how  could  you  get  it  because  there 
would  be  so  many  people  in  there,  right? 

A.  I  might  have. 

Q.  He  told  you  there  were  only  three  women  and  one  man 
in  there,  right? 

A.  I  think  so. 

Q.  Did  you  see  any  more  than  one  man  in  there  yourself? 
A.  I  didn’t  see  no  man  in  there. 

Q.  Did  Wheeler  get  closer  to  that  store,  look  into  it,  than 
you  did  before  you  went  in? 


A.  He  went  in  before  I  did;  I  know  that. 

Q.  Did  he  tell  you  that  there  was  one  man  in  there  before 
you  went  in? 

A.  He  might  have  told  me;  I  stayed  up  front. 

Q.  Where  you  were  sitting  at  the  counter  looking  in  tl^e 
back,  did  you  see  Wheeler  push  a  man  back  in  the  back? 

A.  I  seen  him  do  something;  I  didn’t  know  what  he  was 
doing,  because  I  didn’t  keep  my  eyes  on  him,  I  was 

1412  waiting  to  get  something  to  eat  and  go  back  home. 

Q.  Now  when  the  people  from  behind  the  counter,  the 
two  women  clerks,  tried  to  come  around,  you  stopped  then|i, 
didn’t  you? 

A.  When  I  seen  them  come  around  and  heard  the  noise? 

Q.  Where  were  you  when  you  heard  this  noise  that  has  been 
referred  to,  that  you  say  was  a  pop  bottle  or  something? 

A.  Sitting  at  the  counter. 

Q.  Did  you  hear  a  man  fall? 

A.  I  didn’t  hear  nothing. 

Q.  Did  you  hear  a  man  fall? 

A.  No,  sir. 

Q.  Did  you  hear  the  pharmacist  say  to  Wheeler,  “You  cannot 
come  back  here”? 

A.  I  could  not  hear  him,  I  was  paying  no  mind  to  him. 

Q.  Did  you  hear  one  of  those  girls  say  “Lord  have  mercy”  j? 
A.  That  was  after  Wheeler  came  out  with  the  gun. 

Q.  Which  one  said  that,  was  it  the  one  you  referred  to  as 
the  “fat  one”  or  the  lighter  colored  smaller  one? 

A.  I  don’t  remember. 

Q.  Do  you  remember  telling  them  out  at  No.  9  that  yoii 
heard  one  of  them  say  that? 

A.  I  do. 

Q.  In  other  words,  what  they  said  about  your  state  - 

1413  ment  to  them  at  No.  9  was  true,  wasn’t  it? 

A.  I  don’t  remember  what  all  I  said. 

Q.  This  [handing  object  to  witness]  is  Wheeler’s  revolver? 
A.  Yes. 

Mr.  Murray.  That  is  Government’s  Exhibit  No.  9  that  t 
have  shown  the  witness. 
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By  Mr.  Murray: 

Q.  Did  he  have  this  the  morning  of  June  5? 

A.  He  did. 

Q.  Did  he  loan  it  to  you? 

A.  Loan  it  to  me  when? 

Q.  On  June  5. 

A.  No,  sir. 

Q.  Did  you  have  that  in  your  hand  at  all  the  morning  of 
June  5? 

A.  I  didn’t. 

Q.  Did  Wheeler  tell  you  to  get  the  money  out  of  the  cash 
register  at  the  soda  fountain? 

A.  I  don’t  remember  that. 

Q.  Was  this  clerk  compelled  to  get  the  money  out  of  the  cash 
register  at  the  soda  fountain? 

A.  She  was. 

Q.  Who  compelled  her  to  do  that? 

A.  Wheeler. 

1414  Q.  When  Wheeler  came  from  behind,  from  the  back 
part  of  the  store,  toward  the  front,  did  he  have  some 
money  in  his  hand,  as  well  as  the  gun? 

A.  I  didn’t  look  at  his  hand. 

Q.  When  the  girl  at  the  soda  fountain  handed  the  money  out 
of  the  register  there  to  someone,  to  whom  did  she  hand  it? 

A.  Handed  it  to  Wheeler. 

Q.  Was  it  you  that  put  the  gun  on  her  and  told  her  to  hand 
the  money  over? 

A.  I  didn’t. 

Q.  Did  you  go  in  there  to  rob  that  place? 

A.  I  went  in  there  with  the  intention  of  robbing  the  soda 
fountain,  but  I  changed  my  mind  after  I  got  there. 

Q.  You  knew  it  was  a  whisky  store  as  well  as  a  soda  fountain 
store,  didn’t  you? 

A.  I  didn’t. 

Q.  Don’t  you  remember  that  you  told  Wheeler - 

Mr.  Williams.  That  does  not  make  it  true.  I  object,  Your 
Honor. 

The  Court.  No,  the  objection  will  be  overruled. 


535 


By  Mr.  Murray: 

Q.  Don’t  you  remember  that  you  told  Wheeler  it  was  a 
whisky  and  drug  store  combined,  and  there  would  be  too  many 
people  in  there  to  go  in  there  and  hold  it  up? 

A.  I  don’t  remember  telling  him  that. 

1415  Q.  You  don’t  remember  telling  him  that? 

A.  No,  sir. 

Q.  Do  you  say  you  didn’t  tell  him  that? 

Mr.  Williams.  I  object,  Your  Honor,  he  says  he  doesn’t 
remember.  | 

The  Court.  The  objection  is  overruled.  j 

The  Witness.  I  don’t  know  whether  I  told  him  or  not[,  I 
could  not  say. 

By  Mr.  Murray: 

Q.  Did  you  know  it  was  a  whisky  store  as  well  as  a  drug  store? 
A.  I  had  never  been  in  there. 

Q.  You  had  been  by  there  many  times  though,  hadn’t  you? 
A.  I  had. 

Q.  You  used  to  deliver  in  a  truck  up  the  street,  didn’t  yqu? 
A.  I  did. 

Q.  Was  that  for  the  Safeway? 

A.  It  was. 

Q.  And  did  you  know  there  was  a  soda  fountain  in  thqre 
before  you  went  in? 

A.  I  had  seen  the  sign  out  there. 

Q.  Is  that  the  only  way  you  knew  it? 

A.  Seen  it  while  I  was  standing  out  there. 

Q.  I  am  talking  about  before  you  went  in. 

1416  A.  I  seen  it  while  I  was  standing  outside. 

Q.  Oh,  you  could  see  the  soda  fountain  from  the  out¬ 
side? 

A.  That  is  right. 

Q.  Did  you  also  notice  the  sign  that  said  “Soda”? 

A.  Yes,  sir. 

Q.  You  didn’t  notice  the  sign  that  said  “Liquors”? 

A.  I  don’t  know,  it  had  a  big  sign  over  the  top  said  “Soda 
Fountain.” 
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Q.  It  had  no  liquor  sign  on  it  that  you  noticed  at  the  time? 
A.  Not  that  I  noticed;  no. 

Q.  You  were  dressed  in  these  clothes,  weren’t  you  [showing 
witness  clothes]  ? 

A.  The  shirt. 

Q.  Is  this  the  shirt  you  mean? 

A.  Yes. 

Mr.  Murray.  Government’s  Exhibit  12. 

\ 

By  Mr.  Murray: 

Q.  What  sort  of  trousers  did  you  have  on? 

A.  I  didn’t  have  on  them  [indicating]. 

Q.  Do  you  recall  what  kind? 

A.  No,  sir. 

Q.  Did  you  change  your  clothes  after  you  got  home  from  the 
drug  store? 

1417  A.  I  didn’t  change  until  that  evening. 

Q.  Were  you  dressed  the  same  way  when  you  were  at 
Vermont  Avenue  and  Q  Street  when  the  lady  saw  you? 

A.  I  had  on  the  same  shirt  there.  I  had  on  the  same  thing 
I  had  on  that  morning. 

Q.  You  did;  when  did  you  change? 

A.  That  evening  around  4  o’clock  or  5  o’clock. 

Q.  Where  were  these  trousers  [indicating]  that  morning? 

A.  In  the  cleaner’s. 

Q.  In  the  cleaner’s? 

A.  They  were. 

Q.  You  didn’t  take  the  shirt  to  the  cleaner’s,  right? 

A.  No. 

Q.  When  did  you  get  the  trousers  back? 

A.  I  didn’t  get  them  out. 

0.  After  you  came  out  of  the  store,  you  and  Wheeler,  did 
you  leave  together  and  go  down  on  Willard  Street? 

A.  We  did. 

Q.  And  you  got  in  a  taxicab? 

A.  That  is  right. 

Q.  One  of  you  got  in  one  side  and  the  other,  the  other,  right? 
A.  T  don’t  know;  I  couldn’t  tell  you. 
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Q.  Who  told  the  taxicab  driver  where  to  take  you? 

1418  A.  I  don’t  remember  that. 

Q.  He  was  told  to  take  you  to  13th  and  Riggs  Street, 
wasn’t  it? 

A.  14th  and  Riggs. 

Q.  Excuse  me;  14th  and  Riggs. 

Q.  Do  you  know  a  street  named  Ridge? 

A.  Yes,  sir. 

Q.  Where  is  that? 

A.  Down  by  the  Women’s  Bureau. 

Q.  By  the  Women’s  Bureau? 

A.  Yes,  sir. 

Q.  Now,  when  the  taxicab  driver  drove  over  to  18th  Street 
and  started  to  turn  up  toward  Florida  Avenue,  did  you  jtell 
him  to  turn  the  other  way? 

A.  I  didn’t. 

Q.  Did  Wheeler  tell  him  that? 

A.  I  am  not  sure,  but  I  think  he  did. 

Q.  The  driver  did  turn  to  the  left  and  go  the  other  Way, 
right? 

A.  Yes,  sir. 

Q.  If  he  had  turned  right  and  gone  up  toward  Florida  Ajve- 
nue  he  would  have  gone  right  by  that  drug  store  that  you 
two  just  came  out  of,  wouldn’t  he? 

A.  That  is  right. 

Q.  When  you  got  to  14th  and  Riggs,  who  told  ^he 

1419  driver  where  to  stop? 

A.  I  did. 

Q.  And  that  was  at  the  first  alley,  wasn’t  it? 

A.  Yes,  sir. 

Q.  And  you  and  Wheeler  then  got  out  on  the  pavement  side? 
A.  Yes,  sir. 

Q.  And  who  paid  the  driver? 

A.  He  had  to  pay  him  because  I  didn’t  have  that  much 
money. 

Q.  By  the  way,  did  you  recognize  the  driver  when  he  testi¬ 
fied  here  in  this  case? 

A.  No,  sir;  I  didn’t. 
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Q.  Do  you  recall  whether  you  tried  to  keep  your  reflection 
out  of  his  rear  view  mirror  as  he  was  driving? 

A.  No,  sir. 

Q.  You  say  you  didn’t  do  that? 

A.  I  don’t  recall  if  I  did  or  not. 

Q.  After  you  and  Wheeler  got  out  of  the  cab,  did  you  try 
to  go  up  the  steps  of  the  house  you  got  out  of  so  that  the  driver 
would  think  you  were  going  into  it? 

A.  I  don’t  remember. 

Q.  But  you  did  go  up  into  that  alley,  you  and  Wheeler? 

A.  Yes,  sir. 

Q.  And  did  he  tell  you  how  much  money  he  had  gotten? 

A.  He  gave  me  $12,  that  is  all;  he  didn’t  say  how 

1420  much  he  had  gotten. 

Q.  Did  you  ever  know  Wheeler  in  the  period  that 
you  have  known  him — by  the  way,  how  much  had  you  seen 
Wheeler  during  that — from  January  to  June  1946;  see  him 
right  often? 

A.  He  used  to  pass  where  I  worked  at. 

Q.  Did  he  ever  tell  you  he  had  won  $1,200  in  the  numbers? 
A.  No,  sir. 

Q.  Did  you  ever  see  him  with  $1,200  during  that  period? 

A.  No,  sir. 

Q.  What  is  the  largest  sum  that  you  ever  knew  him  to 
have  between  January  and  June  1946? 

A.  I  couldn’t  tell  you,  because  I  was  not  with  him  that  much. 
Q.  Did  you  ever  see  him  with  a  $20  bill  during  that  six 
months  period? 

A.  I  don’t  recall  whether  I  did  or  not. 

Q.  Did  he  ever  borrow  any  money  from  you  during  that 
period? 

A.  Once. 

Q.  What? 

A.  Once. 

Q.  When  was  that  in  relation  to  June  5,  how  long  was  that 
before  June  5? 

A.  Around  April. 

1421  Q.  And  what  amount  of  money  was  it,  large  or  small? 
A.  A  small  amount. 
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Q.  All  right.  Now,  after  you  and  Wheeler  separated  he 
called  you  on  the  phone,  didn’t  he? 

A.  The  next  day. 

Q.  That  was  Thursday,  June  6? 

A.  Yes,  sir. 

Q.  Are  you  sure  it  was  Thursday,  June  6? 

A.  Yes,  sir. 

Q.  And  you  asked  him  had  he  seen  the  paper? 

A.  I  did. 

Q.  And  he  said  he  had? 

A.  He  said,  and  he  first  said  no. 

Q.  You  asked  him  why  he  shot  the  man,  didn’t  you? 

A.  I  did. 

Q.  And  he  said  he  meant  to  fire,  but  he  didn’t  mean  to  shdot 
him,  is  that  what  he  said? 

A.  He  said  something  like  that,  I  don’t  remember  what  jhe 
said. 

Q.  You  do  remember  him  telling  you  not  to  worry? 

A.  Yes,  sir. 

7  * 

Q.  And  that  you  asked  him  how  you  were  going  to  stop 
from  worrying? 

A.  Yes,  sir. 

Q.  By  the  way,  when  you  saw  these  clerks  in  the 
1422  automobile  with  Detective  Sergeant  Perry  a  few  hoiirs 
after  this  shooting  at  the  drug  store,  did  you  recognize 

them? 

A.  I  recognized  the  woman. 

Q.  You  had  no  difficulty - 

Mr.  Laughlin.  What  was  the  last  response? 

Mr.  Murray.  He  recognized  the  women,  he  said. 

By  Mr.  Murray: 

Q.  You  had  never  seen  Perry  before  that  in  your  life,  had 
you? 

A.  No,  sir. 

Q.  Had  you  ever  seen  either  of  those  two  women  before 
you  went  into  the  drug  store  that  day? 

A.  I  had  not. 
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Q.  You  were  able  to  identify  them  just  by  seeing  them  that 
once? 

A.  I  was  standing  there  looking  at  them. 

Q.  And  they  were  looking  at  you? 

A.  They  could  not  help  looking  a't  me,  I  was  right  there. 
Q.  Did  you  see  Wheeler  lean  over  the  counter  in  the  back 
of  the  store  talking  to  Dr.  Nusbickel? 

A.  I  don’t  know  what  went  on  in  the  back. 

Q.  Do  you  remember  as  you  went  into  the  store  a  white 
woman  was  coming  out  and  she  kept  on  going? 

A.  I  don’t  remember.  She  might  have  gone  out,  I  could 
not  say. 

1423  Q.  Where  did  you  have  your  own  gun,  where  did  you 
carry  it  when  you  went  into  the  store? 

A.  In  my  pocket. 

Q.  Will  you  indicate  what  pocket  you  are  talking  about — 
the  trousers  pocket? 

A.  Yes,  sir. 

Q.  You  didn’t  take  your  gun  out  at  first,  did  you? 

A.  No,  sir. 

Q.  You  didn’t  take  it  out  until  these  women  started  to  come 
around  from  behind  the  counter  to  go  toward  the  back? 

A.  I  took  it  out  after  the  other  fellow  came  back  from  the 
back  and  they  started  out  around  the  counter,  then  I  took 
it  out. 

Q.  Did  you  complete  Grade  9-B  in  school? 

A.  No,  sir. 

Q.  What  school  did  you  go  to  the  last  two  years  of  your 
education,  the  last  two  or  three  years? 

R.  Griffin  and  Shaw. 

Q.  Griffin  and  Shaw? 

A.  Yes,  sir. 

Q.  Is  that  what  they  call  Shaw  Junior  High? 

A.  That  is  right. 

1424  Q.  When  did  you  get  out  of  school? 

A.  I  don’t  remember  the  year.  I  just  know  I  quit. 

Q.  How  old  were  you  when  you  left  school? 

A.  About  13. 
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Q.  13  and  Grade  9-B? 

A.  Yes,  sir. 

Q.  The  officers  asked  you  a  good  many  of  the  questions  that 
I  have  been  asking  you,  didn’t  they,  when  the  officers  ques¬ 
tioned  you  about  this  case? 

A.  They  asked  me  some  of  them. 

Q.  And  you  answered  them  pretty  much  the  way  you  ate 
now,  didn’t  you? 

A.  The  same  way. 

Q.  In  other  words,  you  have  heard  your  confession,  as  we 
call  it,  and  I  am  referring  to  Government  Exhibit  17,  you  ha\fe 
heard  this  written  statement  read,  haven’t  you? 

A.  I  have. 

Q.  It  is  a  correct  statement,  isn’t  it? 

A.  Some  parts  of  it. 

Q.  Do  you  have  in  mind  any  particular  part  that  is  wrong? 
Do  you  want  to  look  at  it  and  see  if  you  can  pick  out  anything 
which  you  now  say  is  incorrect? 

A.  There  is  a  whole  lot  wrong  on  it. 

Mr.  Williams.  I  don’t  think  there  is  any  dispute  about  the 
confession. 

1425  The  Court.  I  beg  pardon? 

Mr.  Williams.  I  do  not  think  there  is  any  dispute 
about  the  confession. 

The  Court.  Dispute  about  what? 

Mr.  Williams.  The  paper  he  is  showing  the  witness. 

The  Court.  If  counsel  will  admit - 

The  Witness  (interposing).  It  is  all  the  same. 

Mr.  Williams.  There  is  no  dispute  about  it. 

Mr.  Murray.  He  had  said  the  opposite,  as  I  understood  ip. 

The  Court.  He  admits  it  now. 

By  Mr.  Murray: 

Q.  I  believe  some  reference  was  made  by  your  going  to 
Lorton  in  1940.  I  will  ask  you  another  question  along  that 
line,  whether  you  were  not  convicted  in  September  1944,  on 
your  own  plea  of  guilty  to  a  charge  of  grand  larceny? 

A.  Yes,  sir. 
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Q.  And  received  a  sentence  of  four  months  to  one  year  and 
one  day? 

A.  Yes,  sir. 

Mr.  Murray.  That  concludes  the  cross-examination. 

Mr.  Williams.  What  did  you  steal  then? 

The  Witness.  $80. 

Mr.  Laughlin.  What? 

Mr.  Williams.  $80  in  currency.  That  is  right. 

1426  Mr.  Laughlin.  I  have  cross  now.  I  mean  my  cross- 
examination  would  be  proper  before  his  redirect. 

The  Court.  Are  you  going  to  have  cross-examination? 

Mr.  Laughlin.  Extensive,  Your  Honor. 

Mr.  Williams.  I  don’t  want  to  deprive  him  of  that  privilege, 
but  I  just  wanted  to  straighten  out  one  question  which  Mr. 
Murray  asked.  Will  you  permit  me  to  ask  one  question? 

Mr.  Laughlin.  Certainly,  ask  all  you  want  to. 

Mr.  Williams.  Mr.  Murray  asked  you  did  Wheeler  borrow 
some  money  from  you  and  wliat  was  your  answer? 

The  Witness.  I  said  it  was. 

Mr.  Williams.  When  was  that? 

The  Witness.  Around  April. 

Mr.  Williams.  Did  he  pay  you  back? 

The  Witness.  I  don’t  know  whether  you  call  it  paying  back. 
Mr.  Williams.  I  don’t  want  to  ask  any  more. 

Go  ahead,  Mr.  Laughlin. 

Cross-examination  by  Mr.  Laughlin: 

Q.  Jesse,  it  has  been  brought  out  here  by  Mr.  Williams  that, 
I  believe,  in  1940  you  were  sent  to  Lorton  for  three  years;  is 
that  right? 

A.  Yes,  sir. 

1427  Q.  What  was  that  for? 

The  Court.  That  I  will  exclude. 

Mr.  Laughlin.  Here  is  what  I  meant:  I  want  to  know  what 
the  offense  was. 

The  Court.  Just  a  minute.  The  witness  has  a  right  to  ex¬ 
plain  a  conviction  under  the  recent  decision  of  the  Court  of  Ap¬ 
peals  but  that  is  for  the  witness’  benefit  and  that  should  only 
be  brought  out  by  counsel  for  the  defendant  but  when  it  comes 
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to  cross-examination,  you  may  not  go  into  the  details  of  a  prior 
offense. 

Mr.  Laughlin.  Yes.  In  other  words,  my  question  was  mis¬ 
leading,  Your  Honor.  What  I  wanted  to  ask  him  was  Why 
he  went  there  for  three  years.  I  still  don’t  know  what  the  of¬ 
fense  was. 

The  Court.  Yes,  and  you  have  no  right  to  ask. 

Mr.  Laughlin.  I  have  what? 

The  Court.  I  do  not  think  you  have  any  right  to  ask.  Are 
you  attacking  his  credibility? 

Mr.  Laughlin.  Certainly. 

The  Court.  Very  well.  He  may  answer. 

What  charge  were  you  convicted  on? 

Mr.  Williams.  I  will  answer.  Stealing. 

The  Court.  Grand  larceny? 

Mr.  Williams.  That  is  right.  I  will  answer  it. 

By  Mr.  Laughlin: 

1428  Q.  Then  in  1944,  I  believe  you  were  convicted  of 
grand  larceny? 

A.  I  don’t  know  what  they  call  it.  I  call  it  stealing  ancl  I 
was  guilty. 

Q.  Have  you  been  convicted  of  any  other  crimes,  Jesse?  i 

Mr.  Williams.  Now,  I  come  into  the  picture.  I  object 
that. 

The  Court.  Objection  overruled.  This  is  cross-examinatiojn. 

Mr.  Williams.  It  is  cross-examination,  Your  Honor,  but  he 
is  traveling  on  dangerous  ground. 

The  Court.  This  defendant  is  now  a  witness. 

Mr.  Williams.  Wait  a  minute.  May  I  approach  the  bench 
and  state  my  reasons? 

The  Court.  Yes. 

(Thereupon,  counsel  approached  the  bench  and  the  following 
proceedings  were  had  out  of  the  hearing  of  the  jury:) 

Mr.  Williams.  Does  that  include  when  he  was  arrested  as  a 
juvenile?  That  is  the  reason  I  wanted  to  ask  this  questioh. 
If  he  has  juvenile  offenses,  he  is  not  permitted  to  bring 
out. 
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The  Court.  All  that  means  is  that  he  has  a  right  to  say  there 
are  no  other  convictions.  All  the  other  convictions  are 
juvenile. 

1429  Mr.  Williams.  No;  he  ought  to  have  a  paper  setting 
that  out  and  ask  were  you  convicted  on  such  and  such 

a  date. 

The  Court.  The  rule  does  not  require  examining  counsel 
to  name  the  specific  conviction  concerning  which  he  interro¬ 
gates  the  witness.  I  overruled  a  similar  objection  of  Mr. 
Laughlin ’s  in  a  case  last  year. 

You  have  a  right  to  ask  the  witness  “Have  you  ever  been 
convicted  of  a  crime?”  I  confess  that  I  want  to  say  this,  that 
I  reprimanded  counsel  once  in  another  jurisdiction  for  asking 
that  question  when  the  answer  to  that  question  was  “No,”  and 
when  counsel  had  no  idea  whether  there  were  any  convictions 
or  not.  I  said  to  counsel  “That  is  an  unethical  question  to  ask 
unless  you  have  something  to  back  it  up.” 

Mr.  Laughlin.  Yes,  sir. 

The  Court.  But  it  is  an  entirely  different  situation  here. 
You  have  a  perfect  right  to  ask  that  question. 

Mr.  Williams.  Of  course,  my  position  is  it  is  understood 
he  has  no  right  to  ask  him  about  the  conviction  which  will  in¬ 
clude  a  conviction  of  a  juvenile  offense. 

The  Court.  In  the  law  it  is  not  a  conviction. 

Mr.  Williams.  That  is  true,  but  the  defendant  does  not  un¬ 
derstand  the  fine  distinctions.  Therefore,  I  ask  to  speak  to 
him  first. 

The  Court.  No. 

Mr.  Laughlin.  I  object  to  that. 

1430  The  Court.  I  am  going  to  overrule  the  objection. 
The  defendant  is  now  on  cross-examination  and  it  is 

permissible  to  ask  the  witness,  “Have  you  ever  been  convicted 
of  a  crime,”  or  “Have  you  been  convicted  of  any  other  crime.” 
Objection  overruled. 

•  (Thereupon,  counsel  resumed  their  places  at  the  trial  table 
and  the  following  proceedings  were  had  in  open  court:) 

By  Mr.  Laughlin  : 

Q.  Jesse,  have  you  been  convicted  of  any  other  crime? 

A.  I  don’t  know  what  you  call  it.  • 


Q.  You  know  what  a  crime  is? 

A.  I  know  what  it  is. 

Q.  What  is  a  crime? 

A.  It  means  I  broke  the  law. 

Q.  Have  you  been  convicted  at  other  times  for  breakinjg 
the  law? 

The  Court.  Suppose  you  ask  him  this,  Mr.  Laughlin, 
whether  he  has  ever  been  sentenced  in  this  court  on  any  other 
occasion  than  those  two.  Does  that  satisfy  you? 

Mr.  Williams.  Thank  you,  Your  Honor. 

Mr.  Laughlin.  It  won’t  have  to  be  confined  to  this  court, 
I  take  it,  Your  Honor. 

The  Court.  It  would  have  to  be  confined  to  this  court  so 
far  as  this  jurisdiction  or  district  is  concerned.  The^i 
1431  you  can  ask  him  if  he  has  been  convicted  in  any  court 
outside  of  the  District  of  Columbia. 


By  Mr.  Laughlin  : 

Q.  Have  you  been  convicted  or  have  you  been  sentenced, 
Jesse,  at  any  other  time  other  than  the  two  you  mentioned! 
in  this  court? 

A.  I  have  not. 

Q.  Have  you  been  convicted  in  a  court,  in  any  court  outside 
of  the  District  of  Columbia? 

A.  I  don’t  remember.  I  don’t  think  so. 

Mr.  Williams.  Your  Honor,  would  this  include  traffic  court 
too? 

The  Court.  He  said,  “I  don’t  think  so.”  He  has  answerec 
the  question. 

Mr.  Williams.  I  am  sorry.  There  would  be  a  lot  of  crimi¬ 
nals  if  that  includes  traffic  court.  j 

By  Mr.  Laughlin: 

Q.  Jesse,  as  I  understand  it,  on  June  5  you  said  that  that 
being  your  birthday,  you  wanted  to  get  drunk,  is  that  right? 

A.  That  is  right. 

Q.  Are  you  in  the  habit  of  getting  drunk? 

A.  I  am  not. 

Q.  Would  you  say  that  you  are  a  prohibitionist? 
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A.  I  don’t  know  what  that  means. 

1432  Mr.  Williams:  Explain  it  to  him.  Give  him  an 
opportunity  to  answer  properly. 

By  Mr.  Laughlin: 

Q.  Jesse,  you  aren’t  opposed  to  the  consumption  of  alcoholic 
liquor,  are  you? 

The  Court.  I  don’t  think  I  care  anything  about  that.  I 
think  we  are  getting  into  irrelevant  matters. 

By  Mr.  Laughlin: 

Q.  Jesse,  where  were  you  going  to  buy  your  liquor  on  which 
you  were  going  to  get  drunk? 

A.  Around  the  corner. 

Q.  You  didn’t  have  in  mind  buying  it  at  18th  and  Florida 
Avenue,  did  you? 

A.  No,  sir. 

Q.  At  that  time  in  June  of  1946,  what  kind  of  work  were 
you  doing? 

A.  Help  on  a  truck. 

Q.  What  company  was  it? 

A.  Safeway. 

Q.  How  long  had  you  been  working  there  at  the  Safeway? 
A.  About  11  months. 

Q.  During  that  week,  were  you  working  that  present  week, 
Jesse? 

A.  I  was  not. 

Q.  How  long  had  it  been  since  you  were  working? 

1433  A.  You  mean  since  I  stopped? 

Q.  All  right.  You  say  you  weren’t  working  on  June  5. 
The  Court.  He  hasn’t  answered  the  question.  Let  him 
answer  the  question. 

Mr.  Laughlin.  All  right. 

By  Mr.  Laughlin  : 

Q.  Did  you  understand  the  question? 

A.  I  stopped  work  on  Friday. 

Q.  What  Friday? 

A.  The  day  before  there. 

Q.  On  June  5 — by  the  way,  what  day  of  the  week  was  that? 
A.  I  don’t  remember.  All  I  remember  is  it  was  June  5. 
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Q.  How  do  you  remember  it  was  June  5? 

A.  Because  it  was  my  birthday. 

Q.  That  is  what  makes  you  remember  it? 

A.  That  is  right. 

Q.  Just  what  time  did  you  get  up  that  morning? 

A.  I  couldn’t  tell  you  what  time. 

Q.  What  time  did  you  go  to  bed  the  night  before? 

A.  What  time  of  night? 

Q.  Yes. 

A.  In  the  morning. 

Q.  What  time? 

A.  I  don’t  know  that. 

1434  Q.  You  mean  you  were  out  all  night? 

A.  I  don’t  take  no  time  looking  at  no  clock. 

Q.  Now  then,  you  said  something,  Jesse,  that  someone  called 
you  on  the  telephone? 

A.  That  is  right. 

Q.  What  time  was  that? 

A.  Around  about  9:30,  I  guess.  I  don’t  know  what  tiipe 
it  was. 

Q.  You  said  you  don’t  pay  any  attention  to  clocks.  HoV 
did  you  know  it  was  9:30? 

A.  I  could  tell  you  why  but  I  don’t  want  to. 

Q.  Tell  me  this:  Was  the  sun  up? 

A.  It  was. 

Q.  And  it  was  light  outside? 

A.  It  was. 

Q.  Did  you  have  a  telephone  at  your  house? 

A.  I  did. 

Q.  What  was  the  phone  number? 

A.  Dupont  9056. 

Q.  And  you  say  it  was  about  9:30  that  you  got  this  phone 
call? 

A.  That  is  right. 

Q.  Who  first  answered  the  phone  or  did  you  first  answer  it?] 
A.  I  answered  it. 

Q.  How  was  that  phone  listed,  Jesse? 

1435  A.  I  don’t  understand  what  you  mean  by  that. 

Q.  At  that  time,  Jesse,  you  lived  at  what  address ?  \ 
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A.  1334  Corcoran  Street. 

Q.  1333  Corcoran? 

A.  1334. 

Q.  Whose  house  was  that? 

A.  It  was  a  rooming  house. 

Q.  What  was  the  name  of  the  people  who  ran  the  house? 

A.  Her  name  was  Pauline. 

Q.  What? 

A.  Pauline. 

Q.  Was  that  the  first  name  or  last  name? 

A.  The  first  name. 

Q.  What  was  the  last  name? 

A.  Swillens. 

Q.  How  do  you  spell  it? 

A.  I  don’t  know  how  to  spell  it. 

Q.  Swilley? 

A.  Swillens. 

Q.  Do  you  know  how  the  telephone  was  listed  in  the  phone 
book  as  Pauline  Swillens? 

A.  It  wasn’t  listed  under  her  name. 

Q.  If  you  were  on  the  outside  and  you  wanted  to  call  your 
house  and  you  forgot  the  number,  how  would  you  look  it 
up? 

1436  A.  I  wouldn’t  forget  the  number.  I  knowed  it. 

Q.  You  answered  the  phone  that  morning.  By  the 
way,  when  you  answered  the  phone,  Jesse,  you  had  just  gotten 
out  of  bed? 

A.  That  is  right. 

Q.  Did  you  have  on  pajamas? 

A.  I  did  not. 

Q.  Did  you  go  to  bed  with  your  clothes  on? 

The  Court.  I  think  we  are  getting  into  minutia. 

Mr.  Laughlin.  I  realize,  but  it  is  not  for  the  purpose  of  any 
trivial  matter.  It  is  going  to  identity. 

By  Mr.  Laughlin: 

Q.  What  was  the  first  thing  that  was  said  to  you  over  the 
telephone? 

A.  When  I  answered  the  phone  I  said  “Hello.” 

Q.  What? 
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A.  The  party  asked  who  was  it  and  I  told  him  who  it  was  and 
I  asked  him  and  he  told  me. 

Q.  Who  did  you  say  you  were? 

A.  I  told  him  I  was  ‘‘Jesse.” 

Q.  Who  did  the  other  man  say  he  was?  i 

A.  “Unconscious.” 

Q.  I  believe  you  told  either  Mr.  Williams  or  Mr.  Murray 
that  you  had  known  him  since — didn’t  you  say  1942?' 

A.  Somewheres  along  in  there. 

1437  .  Q.  And  you  knew  him  quite  well? 

A.  I  didn’t  know  him  quite  well.  I  knowed  of  hiiri. 
Q.  How  well  did  you  know  him? 

A.  All  I  knowed  was  his  nickname  and  last  name  and  I  met 
him  in  jail  and  that  is  all. 

Q.  You  mean  you  met  him  at  Lorton? 

A.  That  is  right. 

Q.  But  you  recognized  his  voice? 

A.  I  did  after  he  told  me  his  name. 

Q.  Did  you  and  Wheeler  mingle  socially? 

The  Court.  I  suppose  you  had  better  translate  that. 

Mr.  Laughlin.  All  right. 

By  Mr.  Laughlin  :  j 

Q.  Would  you  and  Wheeler  go  to  social  functions  togethejr, 
bridge  parties  and  such  as  that? 

A.  I  don’t  think  he  knew  how  to  play  it.  ;  ■ 

Q.  Anyway,  you  met  him  in  1942.  How  often  would  you  see 
him,  Jesse? 

A.  In  1942? 

Q.  Let’s  put  it  in  1942.  By  the  way,  what  was  the  month  in 
1942  that  you  met  Wheeler? 

The  Court.  I  don’t  see  the  materiality  or  relevancy  of  this. 
Mr.  Laughlin.  As  to  the  month,  we  have  a  purpose  whicl|i 
we  will  show  later. 

1438  The  Court.  Very  well. 

By  Mr.  Laughlin: 

Q.  What  was  the  month  in  1942  that  you  met  Wheeler? 

A.  I  don’t  know  that. 
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Q.  After  1942,  how  often  would  you  see  him? 

A.  I  seen  him  in  1944. 

Q.  Did  you  know  where  he  lived,  Jesse,  in  1942,  ’43,  ’44,  ’45 
and  the  early  part  of  ’46? 

A.  I  didn’t  know  where  he  stayed  until  he  got  in  this  court¬ 
room. 

Q.  Did  you  have  any  occasion  to  call  him  on  the  telephone? 
A.  I  don’t  think  he  had  no  phone. 

Q.  Would  you  say  you  never  had  any  occasion  to  call  him  on 
the  telephone? 

A.  That  is  right. 

Q.  When  you  would  meet  him  face  to  face,  how  would  you 
address  him? 

A.  “Unconscious.” 

Q.  When  did  you  first  find  out,  sir,  that  his  name  was 
Wheeler? 

A.  In  jail. 

Q.  Can  you  tell  us  now  what  his  first  name  is? 

A.  I  heard  it  in  here. 

Q.  What  is  it? 

1439  A.  I  heard  people  in  here  call  his  first  name. 

Q.  What  is  his  first  name? 

A.  Joseph. 

Q.  Does  he  have  any  other  name? 

A.  So  the  people  in  here  said. 

Q.  What  other  name,  if  any? 

A.  They  said  “Joseph  Reginald  Wheeler.” 

Q.  Would  you  say  that  was  the  first  you  knew  of  that,  when 
you  heard  it  in  the  courtroom? 

The  Court.  I  do  not  see  that  it  is  material  when  he  knew  his 
first  name. 

Mr.  Laughlin.  All  right. 

*  *  #  #  * 

1442  Cross-examination  (resumed)  by  Mr.  Laugh¬ 

lin: 

Q.  Jesse,  I  believe  you  can  talk  better  if  you  take  the  gum 
out  of  your  mouth. 
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I  understand  from  what  you  said  yesterday  that  you  didn’t 
know  that  Wheeler’s  first  name  was  Reginald  until  you  heard 
it  in  the  courtroom,  is  that  right? 

A.  That  is  right. 

Q.  By  the  way,  Jesse,  you  know  a  man  by  the  name  of 
Wright,  don’t  you? 

A.  I  do. 

Q.  You  know  him  quite  well? 

A.  I  do. 

Q.  Keep  your  voice  up  now  so  we  can  hear  you.  As  a  maiter 
of  fact,  you  lived  with  him,  didn’t  you? 

A.  What  do  you  mean  by  that? 

Q.  What  I  mean  by  that  is  you  lived  in  the  same  house  with 
him,  didn’t  you? 

1443  A.  Yes,  sir. 

Q.  And  you  slept  in  the  same  room  with  him? 

A.  That  is  right. 

Q.  How  long  have  you  known  him? 

A.  About  five  years. 

Q.  You  knew  his  first  name,  didn’t  you? 

A.  I  did. 

Q.  What  is  it? 

A.  Howard. 

Q.  You  would  call  him  Howard,  is  that  right? 

A.  No. 

Q.  What  would  you  call  him? 

A.  Scotty.  • 

Q.  What  would  he  call  you? 

A.  Jesse. 

Q.  You  have  also  told  us  that  your  name  is  Jesse  James 
Patton.  Was  that  always  your  name,  Jesse  James? 

A.  Yes,  sir. 

Q.  In  other  words,  you  were  given  that  at  birth? 

A.  Yes,  sir. 

Q.  All  right.  You  told  us  yesterday  that  on  June  5  some¬ 
one  called  you  on  the  phone  and  you  recognized  the  voice  as 
a  person  you  knew  as  “Unconscious”.  Just  what  did  he  want 
you  to  do?  What  did  he  say  to  you  over  the  phone? 
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A.  He  asked  me  what  I  was  doing,  was  I  up,  and  I 

1444  told  him  “No.”  He  told  me  he  was  coming  up,  that  is 
all. 

Q.  Did  you  tell  him  not  to  come? 

A.  I  did  not. 

Q.  At  that  time,  did  he  tell  you  why  he  was  coming  up? 

A.  No. 

Q.  How  long  after  that  phone  call  was  it  that  he  came? 

A.  I  couldn’t  say.  He  came  in  a  taxi,  I  know  that. 

Q.  Would  you  say  it  was  as  much  as  half  an  hour  or  an 
hour? 

A.  It  wasn’t  no  hour. 

Q.  All  right.  When  he  came,  then  were  you  up? 

A.  I  was  still  in  bed. 

Q.  By  the  way,  did  you  sleep  on  the  first  floor  or  the  second 
floor  or  on  another  floor? 

A.  In  the  basement. 

Q.  And  did  he  come  to  the  basement  where  you  were? 

A.  He  did. 

Q.  What  was  said  then  at  that  time? 

A.  I  got  up  and  opened  the  door  and  left  him  in.  He  asked 
me  did  I  want  to  make  some  money. 

Q.  All  right.  What  did  you  say? 

A.  I  told  him  “No.” 

Q.  In  other  words,  you  weren’t  interested  in  making  money? 
A.  No,  I  wasn’t. 

1445  Q.  Up  to  that  time  he  didn’t  mention  anything  un¬ 
lawful,  did  he?  He  didn’t  say,  in  other  words,  it  was 

anything  unlawful.  You  thought  it  was  going  to  be  honest 
money,  didn’t  you  or  did  you? 

A.  I  didn’t  think. 

Q.  But  you  fold  him  you  didn’t  want  to  make  any  money? 
A.  That  is  right. 

Q.  Because  it  was  your  birthday? 

A.  Yes,  sir. 

Q.  And  you  wanted  to  celebrate? 

A.  That  is  right. 

Q.  Do  you  always  celebrate  your  birthday? 
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A.  Yes,  sir;  when  I  am  on  the  street  I  do. 

Q.  Generally  in  the  same  way? 

A.  What  same  way? 

Q.  Get  drunk,  as  you  told  us  yesterday? 

A.  That  is  what  I  had  in  mind. 

Q.  What  else  was  said  then  by  Wheeler  to  you? 

A.  He  told  me  to  come  on  and  let’s  make  some  money  and 
I  told  him  I  didn’t  want  to  go,  so  he  kept  asking  me  and  I 
told  him  I  didn’t  want  to  go.  He  asked  me  again  so  I  got  up 
and  put  on  my  clothes. 

Q.  At  the  time  you  got  up,  then,  and  put  on  your  clothes 
can  you  tell  us  just  what  time  that  was? 

A.  No,  sir. 

1446  Q.  Would  you  care  to  approximate  it  for  us,  JesSe? 
A.  No,  sir. 

Q.  You  know  what  I  mean  by  “approximate,”  don’t  you? 
A.  I  think  so. 

Q.  All  right.  Then  you  didn’t  want  to  go  but  finally,  after 
he  asked  you,  you  agreed  to  go,  is  that  right? 

A.  Yes,  sir. 

Q.  He  didn’t  threaten  you  at  that  time,  did  he?  In  other 
words,  he  didn’t  beat  you  up  or  anything  and  make  you  go? 
A.  No,  he  didn’t. 

Q.  He  didn’t  say  he  would  do  anything  to  you  if  you  didn’t 
go,  did  he? 

A.  No. 

Q.  He  didn’t  whip  you,  did  he? 

A.  No. 

Q.  He  didn’t  use  a  rubber  hose  on  you,  did  he? 

A.  No. 

Q.  Then  you  got  dressed  of  your  own  free  will,  didn’t  you? 
A.  I  did. 

Q.  By  the  way,  at  that  time,  Jesse,  was  there  anyone  else 
in  that  house  where  you  lived  when  Wheeler  was  there? 

A.  Wasn’t  no  one  in  that  room. 

Q.  Do  you  know  whether  there  was  anyone  else  in  any 

1447  other  part  of  the  house? 

A.  I  couldn’t  say. 
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Q.  You  dressed  and  while  you  were  dressing  or  while  Wheeler 
was  still  there,  did  he  tell  you  then  just  what  it  was  that  he 
wanted  you  to  do? 

A.  After  I  got  dressed  he  told  me  to  get  my  gun,  that  is  all, 
and  come  on  and  go  with  him. 

Q.  Where  did  you  keep  your  gun,  Jesse? 

A.  In  a  drawer. 

Q.  Was  it  loaded? 

A.  Its  never  been  loaded  since  I  had  it. 

Q.  And  then  did  he  give  you  any  further  details? 

A.  Told  me  to  come  on  and  go  with  him. 

Q.  And  you  went? 

A.  I  did. 

Q.  Of  your  own  free  will? 

A.  I  guess  you  would  call  it  that. 

Q.  As  I  understand  from  your  testimony  yesterday,  then 
you  went  to  the  vicinity  of  18th  and  Florida  Avenue,  didn't 
you? 

A.  Yes,  sir. 

Q.  I  believe  at  that  point  or  near  that  point  you  two  got  out 
of  a  taxicab,  is  that  right? 

A.  We  didn't  ride. 

Q.  Just  how  did  you  get  there? 

1448  A.  Walked. 

Q.  When  was  the  first  time  that  he  mentioned  any¬ 
thing  about  this  store? 

A.  When  we  got  in  front  of  it. 

Q.  Just  what  was  said  about  it,  Jesse? 

A.  He  told  me  that  is  where  we  are  going  to  get  some  money 
and  asked  me  if  I  thought  I  could  take  care  of  the  women  in 
front  and  I  told  him  “Yes."  Then  I  told  him  I  changed  my 
mind  and  I  didn't  want  to  do  anything. 

Q.  When  he  told  you  that,  Jesse,  then  you  knew  he  was  in¬ 
tent,  did  you,  on  robbing  somebody? 

A.  He  said  he  was  going  to  rob  the  soda  fountain  up  there. 

Q.  And  you  had  agreed  to  it? 

A.  I  had  but  I  changed  my  mind. 

Q.  Tell  us  then  just  when  it  was  that  you  changed  your 
mind. 
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A.  After  he  told  me.  / 

Q.  After  he  told  you  it  was  going  to  be  a  robbery? 

A.  Yes,  sir. 

Q.  That  was  just  outside  the  drug  store,  is  that  it? 

A.  It  was. 

Q.  Then  when  you  told  him  you  changed  your  mind,  wh$t 
did  he  say? 

A.  He  told  me  to  wait  a  little  bit  and  he  went  on  hji. 

1449  Q.  Then  you,  having  changed  your  mind,  Jesse,  why 
didn’t  you  go  home? 

A.  I  don’t  know  that. 

Q.  You  weren’t  afraid  of  him,  were  you? 

A.  No;  not  afraid  of  him. 

Q.  And  he  didn’t  threaten  you  or  pull  a  gun  on  you? 

A.  Not  at  that  time. 

Q.  All  right.  You  say  then  that  you  waited  outside,  is  that 
right? 

A.  I  did. 

Q.  And  you  mean  by  that  he  went  in  first? 

A.  He  did. 

Q.  Where  were  you  standing,  Jesse,  when  he  went  in  th| 
drug  store? 

A.  On  the  18th  Street  side. 

Q.  And  how  long  did  you  wait  before  you  went  in? 

A.  About  two  minutes. 

Q.  Then  what  do  you  mean,  you  changed  your  mind  agaiiji 
and  you  were  going  through  with  what  he  was  going  to  do? 

A.  I  got  hungry  then. 

Q.  You  got  hungry? 

A.  Yes,  sir. 

Q.  Then  that  morning,  Jesse,  had  you  had  anything  to  eat? 
A.  I  had  not. 

1450  Q.  By  the  way,  where  you  lived  there,  Jesse,  did  you 
prepare  your  own  meals? 

A.  No,  sir. 

Q.  Where  would  you  generally  eat  your  breakfast? 

A.  Sometime  ate  there  and  sometime  I  ate  down  at  my 
mother-in-law’s. 
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Q.  Then  you  got  hungry  and  that  is  when  you  went  in  the 
drug  store? 

A.  That  is  right. 

Q.  Can  you  tell  me  this,  Jesse:  Are  there  any  restaurants 
or  eating  places  in  that  vicinity  that  serve  colored  people? 

A.  I  don't  know  that. 

Q.  Can  you  tell  me  this:  Are  you  acquainted  in  that  particu¬ 
lar  section  of  the  city  at  18th  and  Florida  Avenue? 

A.  Do  you  mean  I  know  about  it? 

Q.  Yes.  You  have  been  in  that  neighborhood  before,  haven’t 
you? 

A.  I  used  to  go  up  around  there  when  I  worked  around. 

Q.  In  other  words,  you  know  just  where  it  is  and  the  location 
of  the  different  stores,  don’t  you? 

A.  No,  sir. 

Q.  You  went  in  the  drug  store  because  you  were  hungry. 
What  did  you  intend  to  order? 

A.  I  ordered  but  I  told  the  people  what  I  wanted,  a 
1451  hot  dog. 

Q.  At  that  time,  did  you  have  money  in  your  pockets? 
A.  I  did. 

Q.  How  much  did  you  have? 

A.  About  40  cents. 

Q.  Then  you  went  in  the  drug  store? 

A.  Yes,  sir. 

Q.  When  you  went  in,  did  you  see  Wheeler? 

A.  I  didn’t  see  him  at  first  when  I  went  in  there,  no. 

Q.  When  you  went  in  the  drug  store,  to  just  what  part  of  the 
store  did  you  go? 

A.  I  went  straight  to  the  soda  fountain. 

Q.  What  did  you  order? 

A.  I  ordered  a  hot  dog. 

Q.  Are  you  sure,  Jesse,  that  that  soda  fountain  served  hot 
dogs? 

A.  Yes,  sir. 

Q.  Did  they  serve  you  one? 

A.  No;  they  didn’t  get  time. 

Q.  What  happened? 
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A.  He  came  out  of  the  back  with  a  gun  in  his  hand. 

Q.  What  was  that? 

A'.-  Wheeler  came  out  of  the  back  with  a  gun  in  his  han 
Q.  Was  there  anything  while  you  were  at  this  fountain, 
that  attracted  your  attention? 

1452  A.  I  don’t  remember. 

Q.  You  say  that  he  came  out  with  a  gun,  you  m4an 

Wheeler?  j 

A.  Yes,  sir. 

Q.  Where  was  it  then  that  you  saw  him  when  he  came  but 
with  a  gun? 

A.  Coming  up  front. 

Q.  Had  you  at  that  time,  Jesse,  heard  any  kind  of  a  noise 
or  a  sound? 

A.  I  had. 

Q.  What  did  you  hear? 

A.  I  thought  it  was  a  bottle  popping.  I  didn’t  know  whatj  it 
was. 

Q.  Was  it  loud? 

A.  No,  it  wasn’t. 

Q.  Any  other  noise  did  you  hear? 

A.  I  didn’t  hear  no  more  than  that. 

Q.  You  are  sure  you  heard  no  other  noise? 

A.  I  heard  a  sound  I  thought  was  a  bottle;  popped. 

Q.  Did  you  hear  any  breaking  glass? 

A.  I  did  not. 

Q.  What  did  you  do  or  say  when  you  saw — after  you  heard 
this  sound  and  you  say  that  sounded  like  a  bottle  popping? 

A.  What  did  I  do?  | 

1453  Q.  Yes;  or  say  to  Wheeler  or  to  anyone  else? 

A.  I  didn’t  say  nothing  because  I  wasn’t  worried  wit(i 
that.  j 

Q.  At  that  point  while  you  were  at  the  fountain,  where  wa|s 
your  gun,  Jesse? 

A.  In  my  pocket. 

Q.  Did  you  at  any  time  pull  it  out  of  your  pocket? 

A.  I  did. 

Q.  When  did  you  first  pull  it  out  of  your  pocket? 
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A.  After  he  came  up  front  with  the  gun  in  his  hand. 

Q.  What  next  happened? 

A.  That  is  when  one  of  the  women  started  out  from  behind 
the  counter. 

Q.  What  did  you  do  with  your  gun,  if  anything? 

A.  I  told  them  to  get  back  and  they  wouldn’t  get  hurt. 

Q.  Did  you  point  the  gun  at  them? 

A.  I  couldn’t  say  whether  I  pointed  at  them  or  where  I 
pointed  it. 

Q.  You  did  have  it  in  your  hand? 

A.  I  had  it  in  my  hand. 

•  Q.  Is  it  still  your  testimony  that  it  wasn’t  loaded? 

A.  Yes,  sir. 

Q.  How  long  had  it  been  since  that  gun  had  been  loaded? 

A.  It  hadn’t  been  loaded  since  I  had  it. 

Q.  Then,  as  I  understand,  you  two  left  the  drug  store? 
1454  A.  Yes,  sir. 

Q.  What  did  you  two  do  then? 

A.  Went  to  Willard  Street  and  caught  a  cab. 

Q.  Do  you  have  any  idea  what  the  time  was  by  then? 

A.  No,  sir. 

Q.  Then  did  you  and  Wheeler  later  separate? 

A.  Yes,  sir. 

Q.  When  was  that? 

A.  After  we  got  out  of  the  cab,  after  the  cab  carried  us  where 
we  wanted  to  go. 

Q.  Jesse,  on  June  5  you,  of  course,  knew  where  Wheeler  lived, 
didn’t  you? 

A.  No,  sir. 

Q.  Are  you  sure  of  that  now? 

A.  I  am  quite  sure. 

Q.  Jesse,  I  will  ask  you  if  it  isn’t  a  fact  that  you  went  to 
Wheeler’s  address  on  June  5  twice? 

A.  No,  sir. 

Q.  You  deny  that? 

A.  Yes,  sir. 

Q.  Now  I  will  ask  you  this  question:  About  2  or  2:30  in 
the  afternoon,  Jesse,  did  you  not  go  to  Wheeler’s  house?  Jesse, 
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I  am  handing  you  Government  Exhibit  No.  9,  a  gun,  and  I  will 
ask  you  this  question:  Isn’t  it  a  fact  that  about  2  or  2:3p 
on  the  afternoon  of  June  5,  1946,  that  you  went  to 
1455  Wheeler’s  house  and  gave  him  that  gun  and  told  him  tb 
keep  it  for  you? 

A.  No,  sir. 

Q.  Do  you  deny  that? 

A.  Yes,  sir. 


1472  Mr.  Murray.  When  Mr.  Laughlin  attempted  to  get 
in  certain  newspapers  yesterday,  I  was  a  little  confuse<jl 

as  to  what  his  purpose  was.  I  think  I  now  understand  it  and 
I  should  like  to  state  my  understanding  and  if  that  is  correct, 
it  may  be  the  Court  also  did  not  understand  it.  There  had 
been  testimony  by  officers  that  at  an  early  morning  hour, 
around  6  o’clock  perhaps  or  5  a.  m.,  on  June  13,  1946,  there 
were  one  or  two  newspapers  in  the  back  of  the  seat  of  the  car. 

The  Court.  I  remembered  that.  I  had  it  in  mind  at 

1473  the  time  I  ruled  that  out. 

Mr.  Murray.  And  he  was  trying  to  show  that  news¬ 
papers  of  that  edition  which  they  said  they  had  purchased  did 
not  show  the  story. 

The  Court.  I  excluded  that  because  the  officers  were  not  sure 
just  what  paper  they  had  had  and  merely  producing  one  edition^ 
of  two  newspapers  which  did  not  carry  the  story  does  not  prove 
anything. 

Mr.  Murray.  I  see. 

The  Court.  It  might  have  been  the  News.  It  might  have 
been  some  other  edition  of  the  same  paper.  That  was  one 
reason  for  excluding  them  and  the  other  was  because  it  was 
attempting  to  contradict  the  witness  on  an  immaterial  matter. 

Mr.  Murray.  They  intimated  it  stimulated  this  confession,  j 
He  said  “Patton  is  putting  the  blame  on  me.” 

The  Court.  Yes;  but  the  reason  I  excluded  it  was  that  in 
order  to  contradict  that  statement  you  would  have  to  produce 
every  edition  of  every  paper  for  the  preceding  couple  of  days 
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and  show  that  none  of  them  carried  the  story.  Suppose  I  ex¬ 
clude  the  jury  until  11:30? 

*  *  *  #  * 

1474  Mr.  Murray.  Your  Honor,  the  Government  has  two 
written  prayers  numbered  1  and  2.  I  hand  them  to  the 

Clerk  at  this  time. 

(The  prayers  were  handed  to  the  Court.) 

The  Court.  Government’s  Prayer  No.  1  will  be  granted  in 
substance. 

Mr.  Williams.  I  haven’t  read  it  yet,  Your  Honor. 

The  Court.  I  might  want  to  use  my  own  phraseology,  Mr. 
Murray. 

Mr.  Murray.  That  is  perfectly  agreeable,  Your  Honor. 

The  Court.  Government’s  Prayer  No.  2  is  a  correct  state¬ 
ment  of  the  law.  I  am  wondering,  however,  whether  that  is 
relevant  because  there  is  no  claim,  Mr.  Murray,  at  least  in  the 
turn  the  case  has  taken  on  the  abandonment  of  the  statements 
that  the  statements  were  taken  by  duress.  Patton  no  longer 
claims  that  and  Wheeler  claims  he  never  made  it. 

Mr.  Murray.  Nevertheless,  the  question,  “Didn’t  you  tell 
this  man  he  was  entitled  to  an  attorney;”  and,  “Say, 

1475  Joe,  now  be  careful  of  what  you  are  doing,”  and  ques¬ 
tions  of  that  sort  do  imply  it  was  the  duty  of  the  officers 

to  do  that.  The  claim  would  be  made  and  I  think  may  have 
been  actually  made  here  that  those  questions  were  relevant 
as  bearing  upon  the  credibility  of  the  officers. 

The  Court.  I  am  going  to  grant  this  conditionally.  If  the 
matter  is  referred  to  in  the  summing  up  of  counsel,  I  will  in¬ 
clude  this  in  my  charge  but  if  the  matter  is  not  referred  to  in 
the  summing  up  of  counsel,  I  see  no  reason  for  referring  to 
the  subject.  Do  you,  Mr.  Murray? 

Mr.  Murray.  I  will  leave  it  unmentioned,  Your  Honor, 
then. 

The  Court.  I  beg  pardon? 

Mr.  Murray.  I  will  not  mention  it  then. 

The  Court.  I  mean  if  defense  counsel  referred  to  the  mat¬ 
ter  in  their  summing  up,  of  course  I  will  include  Prayer  No.  2 
in  my  instructions.  If  the  matter  is  not  pressed  by  defense 


counsel  in  their  summing  up,  I  do  not  see  that  there  is  any 
necessity  for  mentioning  it. 

Mr.  Murray.  Yes. 

Mr.  Laughlin.  Do  you  want  me  to  make  some  observation 
in  connection  with  that  prayer  or  would  you  rather  I  wait  until 
later? 

The  Court.  No;  you  had  better  give  your  views  as  we  go 
along. 

1476  Mr.  Laughlin.  On  that,  Your  Honor,  is  it  not  Y|our 
Honor’s  intention  and  I  assume  you  will — though]  of 

course,  this  would  more  properly  come  from  Mr.  Williams  be¬ 
cause  his  client  has  made  the  contention  as  to  the  coercion 
used — but  I  would  like  Your  Honor  to  charge  the  jury,  in 
effect,  that  the  mere  fact  that  a  confession  was  made  while 
in  police  custody  does  not  invalidate  the  confession  but  it  is 
a  fact  they  can  take  into  consideration. 

The  Court.  No;  because  I  do  not  think  it  would  be  a  tact 
if  there  was  any  claim  that  the  confession  was  improperly 
obtained.  There  is  no  such  claim  in  this  case  now.  There 
is  no  such  claim  on  Patton’s  part  and,  so  far  as  you  are  con¬ 
cerned,  your  client  denies  making  the  statement. 

Mr.  Laughlin.  Your  Honor  will  give  the  usual  instruction 
as  to  the  interest  all  witnesses  have  in  this  case? 

The  Court.  Yes. 

Mr.  Laughlin.  And  witnesses  testifying  falsely? 

The  Court.  Yes.  I  will  not  discuss  the  law  relative  to  the 
voluntary  character  of  confessions  because  the  voluntariness 
is  not  questioned.  Patton  admits  his  confession  was  voluntary 
and  Wheeler  denies  he  made  one  at  all.  Mr.  Laughlin,  did  jrou 
have  any  prayers? 

Mr.  Williams.  If  Your  Honor  please,  may  I  be  heard  on 
that  second  prayer? 

1477  The  Court.  I  beg  pardon? 

Mr.  Williams.  May  I  be  heard  on  the  Government’s 
Prayer  No.  2? 

The  Court.  Yes. 

Mr.  Murray.  You  understand  it  is  not  going  to  be  used. 
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Mr.  Williams.  Yes;  but  somebody  might  touch  on  it  and 
I  want  to  see  it  is  used  right.  If  you  are  going  to  give  this 
prayer  as  the  Government  has  outlined  it  here  and,  in  the 
event  someone  mentions  something  that  has  to  do  with  coun¬ 
sel,  Your  Honor,  we  should  take  into  consideration  the  police 
regulation  on  page  32  of  Chapter  6: 

“Inquiry  should  be  made  of  prisoners  as  to  the  person 
or  persons  he  wishes  notified  of  his  arrest  and  the  station  clerk 
shall  at  once  make  every  reasonable  effort  to  communicate 
with  such  person  or  persons.” 

Therefore,  if  you  are  permitting  this  prayer  to  go  in  as  it 
is  Your  Honor  would  let  the  jury  assume  from  your  statement 
that  the  men  had  no  right  to  get  anyone  and  the  fact  they 
had  no  counsel - 

The  Court.  I  will  overrule  your  objection. 

Mr.  Williams.  I  want  to  go  a  little  further.  Your  Honor, 
and  to  say  they  had  no  constitutional  right  to  an  attorney 
at  that  time;  I  do  not  know  what  authority  the  Government 
assumes  for  that. 

1478  The  Court.  I  understand  that  to  be  the  law,  that  the 
statutory  right  of  counsel  arises  when  the  defendant  is 
first  brought  in  court. 

Mr.  Williams.  Then  we  will  have  prayers  to  counteract 
that,  Your  Honor. 

The  Court.  Do  you  have  any  prayers?  I  will  take  them 
orally. 

Mr.  Laughlin.  I  am  going  to  ask  Your  Honor  to  instruct 
the  jury  on  the  lesser  offenses,  murder  in  the  second  degree 
and  manslaughter. 

The  Court.  What  do  you  say  about  that,  Mr.  Murray? 

Mr.  Murray.  I  should  like  to  know  the  legal  basis;  I  mean 
I  am  curious  to  know,  though  I  have  no  objection. 

The  Court.  I  will  say  this:  I  would  be  glad  to  charge  that 
if  I  saw  any  basis  in  law  or  in  fact  for  including  in  the  charge 
the  lesser  offenses. 

Mr.  Williams.  I  join  in  that  request. 

The  Court.  Count  2  of  the  indictment  has  been  abandoned 
so  the  charge  is  that  of  a  felony  murder.  It  is  either  murder  in 
the  first  degree  or  it  is  not  homicide  at  all,  not  actual  homicide. 
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As  I  say,  I  am  not  reluctant  to  charge  as  to  the  lesser  degiiees 
but  I  am  unable  to  find  any  basis  for  such  charge.  I  might 
say  that  in  the  Hawkins-Prout  case  which  was  tried  befpre 
me  last  June  and  which  involved  the  holdup  of  a  Safe- 

1479  way  store  that  took  place  a  few  weeks  before  this  par¬ 
ticular  offense,  I  did  not  charge  on  the  lesser  included 

offenses  because,  as  I  saw  it,  there  was  no  basis  for  such  a  charge 
when  the  accusation  is  one  of  homicide  committed  in  the 
course  of  a  robbery  because,  under  the  law,  even  if  the  killing 
was  accidental,  it  is  murder  in  the  first  degree. 

Mr.  Laughlin.  I  realize  that,  Your  Honor,  it  presents  an 
obstacle.  I  can  quite  understand  that.  If  the  second  corint 
were  still  in  it  would  be  a  different  situation.  However,  I  am 
unable  now  to  think  of  any  case  in  the  Court  of  Appeals  tljiat 
has  stated  that  you  can  deny  those  lesser  charges  if  requested. 

The  Court.  The  Court  of  Appeals  has  held  on  several  occa¬ 
sions  that  a  defendant  is  entitled  to  a  charge  as  to  lesser  in¬ 
cluded  offenses  only  if  there  is  some  evidence,  some  basis  jon 
which  a  finding  of  the  included  offenses  could  be  made  fr6m 
some  possible  construction  of  the  evidence. 

Mr.  Laughlin.  Of  course,  this  has  been  quite  a  long  trial. 
This  trial  began  long  before  the  country  went  Republican, 
long  before  November  5. 

The  Court.  I  know  I  have  followed  it  carefully  and  I  do  riot 
know  of  any  evidence  that  would  justify  such  a  charge. 

Mr.  Laughlin.  I  was  going  to  say  it  could  well  be,  Your 
Honor,  that  no  witness  in  this  whole  case — I  mean  who  wcjre 
present  at  the  scene  at  the  drug  store — has  given  us  an 

1480  accurate  picture  and  I  am  not  implying  by  that  that  thpy 
have  concealed  anything. 

The  Court.  I  might  say  this  before  you  proceed  further  for 
the  information  of  counsel:  I  think  the  purport  and  tenor  bf 
my  charge  will  be  that  if  they  find  that  this  killing  was  not 
committed  in  the  course  of  the  perpetration  of  a  robbery  the 
verdict  must  be  not  guilty. 

Mr.  Laughlin.  But  it  is  your  disposition  now,  Your  Honor, 
that  you  won’t  give  the  second  degree  or  manslaughter? 

The  Court.  I  am  not  going  to  do  it  because  I  do  not  see  ariy 
basis  for  it.  I  would  be  willing  to  do  it  and,  as  I  say,  I  have 
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no  personal  reluctance  to  do  it  but  I  believe  that  there  is  no 
basis  in  the  evidence  for  it  or  that  the  applicable  rules  of  law 
would  allow  me  to  do  it.  You  have  preserved  your  record. 

Mr.  Murray.  Perhaps  I  should  call  the  Court’s  attention  to 
some  of  Patton’s  testimony  which  may  make  possible  various 
views  of  his  activities. 

The  Court.  Suppose  you  tell  me  briefly,  Mr.  Murray. 

Mr.  Murray.  I  have  marked  them  out  here,  if  I  can  find 
them,  Your  Honor.  In  his  direct  examination,  and  this  is  on 
page  1396,  Patton  said:  “We  got  down  to  18th  and  Florida 
Avenue.”  Shall  I  continue  reading? 

The  Court.  Yes;  surely. 

1481  Mr.  Murray.  “And  this  fellow  told  me,  not  saying 
whatever  he  had  in  mind,  but  he  asked  me  how  much 

could  I  take  care  of  the  women  and  I  told  him  I  thought  I  could 
and  then  after  I  stayed  outside  for  awhile,  I  told  him  I  was 
not  going  inside  and  he  asked  me  why  and  I  told  him  I  didn’t 
want  to  do  nothing  to  get  locked  up  on  my  birthday,  so  he 
told  me  to  wait  outside  for  a  minute.” 

The  Court.  I  have  it  before  me,  Mr.  Murray,  so  you  do 
not  have  to  read  it  word  for  word.  What  is  your  thought  about 
it? 

Mr.  Murray.  My  thought  is  this:  He  said  that  he  did  not 
intend  to  rob.  He  went  because  he  was  hungry  and  he  went  in 
there  to  eat  and  that  he  told  Wheeler,  in  one  part  of  his  testi¬ 
mony,  that  he  was  not  going  to  rob. 

The  Court.  My  thought  on  that  is  I  am  planning  to  charge 
the  jury  if  the  defendant  Patton  withdrew .  from  the  enter¬ 
prise  before  it  was  consummated,  the  verdict  should  be  not 
guilty  as  to  Patton  but  I  am  going  to  charge  in  the  words  of 
the  Mumford  case  that  some  positive  act  on  his  part  must  have 
taken  place  and  some  appreciable  time  must  have  occurred  to 
have  disassociated  himself  from  the  enterprise.  That  is  the 
rule  in  the  Mumford  case. 

Mr.  Murray.  It  is  possible  that  from  his  testimony,  Patton’s 
alone,  which,  of  course,  the  jury  if  they  want  to 

1482  they  can  believe,  it  is  possible  to  believe  that  he  went  in 
there  after  Wheeler  had  gone  in,  Wheeler  knowing  he 

wasn’t  going  in  with  him  and  that  he,  Patton,  went  in  and  sat 


down  at  the  soda  fountain  and  ordered  some  food  and  Wheeler 
came  forward  after  having  done  what  we  now  know  he  did, 
with  a  gun  in  his  hand,  and  ordered  one  of  the  clerks  to  hand 
the  money  over  from  the  other  cash  register  and  he,  Pattpn, 
then  entered  into  that  part  of  the  enterprise  to  the  extent!  of 
preventing  the  women  from  coming  into  the  store  by  gojng 
around  the  end  of  the  counter.  If  that  were  true,  it  seems,  to 
me  it  involves  some  guilt  and  is  not  consistent  either  with 
full  guilt  or  full  innocence.  Just  where  it  would  be  placed),  I 
do  not  know. 

The  Court.  I  do  not  think  that  would  be  either  murder  jin 
the  second  degree  or  manslaughter.  If  he  did  not  participate 
in  the  enterprise  which  involved  a  killing,  then  he  is  not  guiity 
on  this  indictment.  I  might  commit  him  to  await  action  on  tihe 
robbery  charge  or  some  other  charge  but  he  would  be  not  guilty 
on  this  indictment. 

Mr.  Williams.  May  I  be  heard,  Your  Honor? 

The  Court.  Yes. 

Mr.  Williams.  Your  Honor,  in  order  not  to  be  too  previous 
in  this  case,  I  would  like  to  have  leave  now  to  make  a  motion 
for  a  directed  verdict  as  to  Patton.  Wre  overlooked 
1483  that. 

The  Court.  That  is  perfectly  all  right.  You  can 
make  the  motion  now  and  I  am  going  to  deny  the  motion. 

Mr.  Williams.  And  Your  Honor  is  going  to  deny  that  mo¬ 
tion,  I  assume.  I  would  like  to  direct  your  attention  with  re¬ 
spect  to  the  charge  to  the  jury  and  included  offenses  in  behalf 
of  my  client  in  the  case  of  Marcus  v.  United  States,  which  Yopr 
Honor  will  recall. 

The  Court.  Yes,  I  recall  it. 

Mr.  Williams.  That  is  reported  at  86  Fed.  (2d)  854. 

The  Court.  I  remember  the  Marcus  case. 

Mr.  Williams.  Your  Honor,  may  I  be  permitted  to  read 
this? 

The  Court.  No;  do  not  read  it. 

Mr.  Williams.  May  I  read  this  which  I  shall  make  a  part  of 
my  prayers,  namely,  that  on  page  859,  beginning  at  paragrapjh 
6,  it  goes  on  to  describe  murder  in  the  first  degree  and  then,  as 
here,  they  were  attempting  to  perpetrate  the  offense  of  roti- 
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bery  and  the  charge  went  on  to  say,  going  on  down  to  where 
I  want  to  go :  “So  the  elements  of  the  offense  in  murder  in  the 
first  degree  will  be  these”  and  they  describe  them  in  detail. 

The  Court.  I  am  going  to  charge  on  the  elements  that 

1484  have  to  be  established  by  the  Government,  first,  that 
there  was  a  robbery ;  second,  that  there  was  a  shooting 

in  the  course  of  the  robbery,  whether  purposeful  or  accidental, 
and  that  Dr.  Bernstein  died  as  a  result  of  that  shot  and  unless 
all  of  those  elements  are  established  beyond  all  reasonable 
doubt  the  verdict  would  have  to  be  not  guilty. 

Mr.  William.  Further,  in  order  to  make  the  offense  murder 
in  the  first  degree,  there  must  be  actual  intent  or  purpose  to  kill. 

The  Court.  No;  the  statute  has  been  amended  on  that  point 
subsequently  to  the  decision  of  the  Marcus  case. 

Mr.  Williams.  I  wanted  to  bring  out  to  Your  Honor  the 
charge  in  that  case  none  the  less  if  the  killing  was  perpetrated 
in  the  course  of  a  robbery  it  shall  be  murder  in  the  first  degree 
and  it  says  if  you  include  all  the  evidence - 

The  Court.  I  am  saying  that  the  statute  was  amended  on 
that  particular  point  after  the  decision  of  the  Marcus  case. 

Mr.  Williams.  I  follow  Your  Honor. 

The  Court.  So  that' under  the  present  statute  even  an  acci¬ 
dental  killing  in  the  course  of  a  robbery  is  murder  in  the  first 
degree.  To  make  my  ruling  clear,  I  will  deny  the  prayers  that 
charge  lesser  included  offenses. 

Mr.  Laughlin.  The  record  will  be  preserved  then,  Your 
Honor.  I  take  it,  then,  the  effect  of  your  ruling  is  there 

1485  will  be  no  instruction  on  the  lesser  offenses? 

The  Court.  Not  on  murder  in  the  second  degree  nor 
on  manslaughter. 

Mr.  Williams.  I  will  go  to  the  further  prayers.  I  suppose 
I  had  better  number  these.  They  may  be  out  of  order. 

The  Court.  It  does  not  make  any  difference.  Whenever  I 
grant  a  prayer  I  work  it  into  my  charge  in  its  logical  place. 

Mr.  Williams.  Prayer  No.  2.  You  are  hereby  instructed-1— 

The  Court.  You  have  them  written  out  so  maybe  you  had 
better  hand  them  up. 

Mr.  Williams.  I  do  not  believe  you  could  read  them. 

The  Court.  Proceed. 
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Mr.  Williams.  "You  are  hereby  instructed  that  if  you  be¬ 
lieve  the  defendant  Patton  abandoned  participation  in  the  rob¬ 
bery  of  the  store  prior  to  the  killing  of  the  deceased  then  yopr 
verdict  as  to  the  defendant  Patton  would  be  not  guilty.” 

The  Court.  I  shall  so  charge,  in  substance,  although  I  will 
use  my  own  phraseology. 

Mr.  Williams.  Very  well.  Let’s  call  this  next  one  No.  |3. 
"You  are  hereby  instructed  that  if  you  believe  that  there 

1486  were  two  separate  robberies,  namely,  one  in  the  rear  of 
the  store  and  one  in  the  front  of  the  store  and,  furthejr, 

that  the  defendant  Patton  did  not  participate  in  the  robbery 
in  the  rear  of  the  store  then  your  verdict  as  to  the  first  degree 
murder  shall  be,  as  to  the  defendant  Patton,  not  guilty.” 

The  Court.  I  shall  grant  that.  You  don’t  question  that, 
Mr.  Murray? 

Mr.  Murray.  No;  so  long  as  the  meaning  of  "participate” 
is  clarified. 

The  Court.  Yes. 

Mr.  Williams.  No.  4,  if  Your  Honor  please.  "You  are  here¬ 
by  instructed  that  if  the  defendant  Patton  and  the  defendant 
Wheeler  agreed  to  commit  a  robbery  and  prior  to  the  commis¬ 
sion  of  the  offense,  the  defendant  Patton  abandoned  the  plan 
to  commit  the  robbery  and  while  in  the  state  of  abandonment 
the  defendant  Wheeler  shot  the  deceased,  then  your  verdict 
as  to  first  degree  murder  as  to  the  defendant  Patton  shall  be  not 
guilty.” 

The  Court.  That  is  practically  the  same  as  your  first  prayer. 
Mr.  Williams.  May  I  reemphasize  it? 

The  Court.  And  I  have  already  stated  that  I  am  going  to 
charge  that  if  the  defendant  Patton  withdrew  from  the  enter¬ 
prise  before  Dr.  Bernstein  was  shot  the  verdict  must  be 

1487  not  guilty  but  I  shall  also  charge  that  the  withdrawal  ijs 
not  a  mere  mental  operation.  There  must  have  beeifi 

some  positive  act  on  his  part  and  some  appreciable  interval 
must  have  occurred  disassociating  himself  from  the  enterprise. 
In  other  words,  I  am  going  to  charge  on  that  point  in  accordance 
with  the  Mumford  case. 
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Mr.  Williams.  All  right.  As  to  Prayer  No.  5,  Your  Honor, 
there  may  be  some  repetition  in  these: 

The  Court.  Very  well,  proceed. 

Mr.  Williams.  “You  are  hereby  instructed  that  if  you  be¬ 
lieve  that  the  defendant  Patton  participated  in  the  robbery  of 
the  cash  register  at  the  soda  fountain  and  that  this  was  a 
separate  robbery  from  that  at  the  whisky  counter  in  the  rear  of 
the  store  then  your  verdict  as  to  first  degree  murder  as  to  the 
defendant  Patton  shall  be  not  guilty.” 

The  Court.  That  is  really  repetitious.  I  am  only  going  to 
charge  that  point  once. 

Mr.  Williams.  Yes.  Further,  Your  Honor,  I  would  like  to 
request  that  Your  Honor,  in  order  to  permit  the  jury  to  have 
some  degree  of  latitude  in  arriving  at  what  is  a  fair  and  just 
verdict  in  this  case,  should  charge  them  as  to  the  included  ele¬ 
ments  in  this  crime  of  murder  in  the  first  degree.  That 
1488  is,  as  to  second  degree  murder  at  least.  Insomuch  as 
there  may  be  some  borderline  opinion  and  the  jury  can¬ 
not  decide  where  to  go  and  in  order  that  they  might  have  some¬ 
thing  to  put  their  hands  on  and  to  feel  satisfied  within  their 
own  conviction  that  they  are  doing  right,  that  they  would  have 
this  alternative  before  them  in  order  to  prevent,  I  might  say, 
disagreement. 

The  Court.  No ;  I  cannot  charge  that.  I  cannot  show  them 
a  way  to  arrive  at  a  compromise  verdict  if  they  are  in  disagree¬ 
ment.  I  have  already  indicated  I  see  no  basis  for  charging  on 
the  lesser  included  offenses  and  I  shall  so  refuse  to  charge.  Is 
there  any  other  request  that  you  have,  Mr.  Williams? 

Mr.  Williams.  Yes,  sir. 

The  Court.  While  you  are  looking  for  it,  suppose  we  pro¬ 
ceed  with  Mr.  Laughlin’s  prayers. 

Mr.  Laughlin.  Your  Honor,  I  think  that  I  have  pretty  well 
covered  the  situation.  Of  course,  Your  Honor  will  give  the 
charge  on  reasonable  doubt? 

The  Court.  Yes. 

Mr.  Laughlin.  So  far  as  the  statement  is  concerned, 
Wheeler’s  contention  is  he  did  not  sign  it. 

The  Court.  I  am  going  to  refer  to  that  too. 


Mr.  Laughlin.  Would  Your  Honor  consider  the  charge  if 
they  believe  Wright  was  the  second  man  instead  of 

1489  Wheeler,  they  would  have  to  acquit  Wheeler? 

The  Court.  If  they  what? 

Mr.  Laughlin.  If  they  believed  in  the  evidence  that  Wright 
was  the  man  who  was  there  with  Patton,  they  would  have  I  to 
acquit  Wheeler? 

The  Court.  I  do  not  think  there  is  any  basis  for  connecting 
Wright  with  the  enterprise  but  even  if  there  were,  that  would 
have  no  bearing  on  the  guilt  or  innocence  of  Wheeler. 

Mr.  Laughlin.  It  would  if  Wright  was  there  with  Patton. 

The  Court.  I  misunderstood  you.  I  thought  you  said  if 
Wright  was  there  instead  of  Patton.  No,  I  am  not  going  to 
charge  that. 

Mr.  Laughlin.  I  suppose  that  is  a  matter  of  argument. 

The  Court.  Are  there  any  other  requests,  Mr.  Williams?* 

Mr.  Williams.  Yes;  if  Your  Honor  please.  Your  Honor, 
I  would  also  like  you  to  instruct  the  jury  in  accordance  with 
this  first  count  in  the  indictment  charging  first  degree  murder, 
that  it  does  also  charge  robbery. 

The  Court.  I  am  going  to  define  robbery.  They  must  fipd 
that  there  was  a  robbery  perpetrated  or  was  being  perpetrated. 

Mr.  Williams.  Since  in  my  construction  of  this  first 
count - 

The  Court.  Do  not  argue  about  it.  Tell  me  what 

1490  your  prayer  is. 

Mr.  Williams.  I  am  trying  to  come  to  that.  I  don’t 
think  as  fast  as  some  people.  You  have  broken  my  thought 
now. 

Mr.  Murray.  He  wants  an  instruction  on  robbery  without 
murder,  Your  Honor. 

Mr.  Williams.  That  is  right. 

The  Court.  I  am  going  to  define-  robbery  in  my  charge  and 
I  am  going  to  instruct  the  jury  that  they  must  find  that  a 
robbery  was  being  committed,  the  robbery  as  defined  in  tlje 
law.  That  is  one  of  the  elements  that  the  Government  has  to 
prove  in  order  to  justify  a  verdict  of  guilty. 
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Mr.  Williams.  But,  Your  Honor,  as  to  the  verdict  the  jury- 
might  bring  out  on  that  is  guilty  of  first  degree  murder  or  not 
guilty. 

The  Court.  That  is  correct. 

Mr.  Williams.  What  I  am  trying  to  ask  you  now  is  this: 
This  first  count  also  sets  forth  the  crime  of  robbery  without  the 
murder  attached  to  it. 

The  Court.  No,  no.  The  robbery  is  only  the  basis  for  the 
charge  of  murder  in  the  first  degree.  It  is  not  a  separate  charge. 
If  it  was  a  separate  charge  then  the  indictment  would  have 
been  duplicitous. 

Mr.  Williams.  Then,  Your  Honor,  I  would  like  to  recon¬ 
cile  my  thoughts  with  this  second  portion  of  the  first 

1491  count  of  the  indictment: 

“And  perpetrated  another  robbery  by  stealing  and 
taking,  by  force  and  violence  and  against  resistance  and  by 
putting  in  fear,  about  $35  in  money,  the  property  of  Maurice 
L.  Bernstein,  from  the  immediate  actual  possession  of  Iola 
Latney,  in  whose  care  and  custody  the  money  was  at  the  time.” 

In  setting  forth  that  second  and  separate  robbery,  as  it 
appears  to  me  here  in  the  indictment,  Your  Honor,  it  seems 
to  me  that  is  another  substantive  offense. 

The  Court.  You  have  already  raised  that  point  and  I  ruled 
the  other  way. 

Mr.  Murray.  May  I  make  an  observation  there,  Your 
Honor? 

The  Court.  Yes. 

Mr.  Murray.  It  is  conceivable  that  the  jury  could  find,  as  I 
recall  the  evidence  and  particularly  Patton’s  testimony,  that 
Wheeler  went  in  there  to  commit  a  robbery  in  the  back;  that 
Patton  went  in  to  get  something  to  eat  and  then  decided  to 
participate  in  the  robbery  in  the  front  without  knowing  what 
had  happened  in  the  back.  If  that  be  true,  he  could  be  guilty 
of  the  robbery  at  the  soda  fountain  and  not  guilty  of  the  robbery 
or  murder  at  the  back. 

The  Court.  If  he  did  not  participate  in  the  robbery  in  the 
back  then  the  verdict  as  to  him  should  be  not  guilty. 

1492  Mr.  Murray.  Even  though  he  had  participated  in  the 
other  robbery? 


The  Court.  Yes;  because  there  are  no  counts  on  robbeijy 
in  this  indictment.  The  jury  cannot  bring  in  a  verdict  of  guilty 
of  robbery  under  this  indictment.  You  do  not  contend  other¬ 
wise,  do  you? 

Mr.  Murray.  I  am  not  sure  about  that.  I  think  if  you  can 
take  an  indictment  and  strike  out  certain  words  and  leave  re¬ 
maining  another  offense  that  offense  is  included.  That  is  the 
usual  test. 

The  Court.  If  so,  your  indictment  is  duplicitous.  I  do  npt 
so  understand  it.  As  I  understand  it,  the  charge  of  robbery 
does  not  stand  alone  but  it  is  for  the  purpose  of  characterizing 
the  homicide  as  murder  in  the  first  degree  because  it  was  a 
homicide  in  the  course  of  a  robbery. 

Mr.  Murray.  It  is  true  the  gist  of  the  offense  is  the  killing. 

The  Court.  Yes. 

Mr.  Williams.  Then,  Your  Honor,  I  make  this  request.  I 
request  that  since  this  indictment  charges  first  degree  murder 
and  the  penalty  has  already  been  announced  to  the  jury,  that 
you  apprise  the  jury  to  the  effect  that  punishment  for  armed 
robbery  is  a  maximum  sentence  of  30  years. 

The  Court.  For  robbery,  it  is  15  years. 

Mr.  Williams.  Armed  robbery. 

1493  The  Court.  No;  I  am  not  going  to  do  that. 

Mr.  Williams.  I  think  that  is  in  all  fairness  to  the 
defendant  inasmuch  as  the  jury  knows  the  penalty. 

The  Court.  I  understand.  I  am  going  to  refuse  to  so  charge 

That  completes  the  prayers  for  instruction? 

Mr.  Laughlin.  Yes. 

Mr.  Murray.  Yes. 

The  Court.  How  much  time  do  you  gentlemen  want  for 
summing  up?  I  do  not  want  to  limit  you,  that  is,  I  do  not  wantj 
to  curtail  argument.  Take  as  much  time  as  you  want  but  1] 
want  to  have  a  schedule  so  I  will  know  how  much  time  you 
will  need. 

Mr.  Murray? 

Mr.  Murray.  I  would  rather  wait  until  defense  counsel  state. 

Mr.  Laughlin.  I  would  say,  for  the  defendant  Wheeler,  a 
maximum  of  an  hour  and  a  half. 
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The  Court.  Very  well.  Of  course,  if  you  run  over  five  or  ten 
minutes  I  won^t  object  but  I  would  stop  you  if  you  go  very  far 
beyond  that. 

Mr.  Laughlin.  Certainly. 

The  Court.  Mr.  Williams,  how  much  time  do  you  want? 

Mr.  Williams.  Your  Honor,  I  can’t  talk  very  much. 

The  Court.  Give  me  the  maximum  that  you  might 

1494  want  to  take.  You  do  not  have  to  take  all  the  time  that 
you  ask  for,  but  you  cannot  take  any  more. 

Mr.  Williams.  Your  Honor  is  going  to  recess  before  that, 
aren’t  you? 

The  Court.  I  thought  we  would  start  about  11:30  to  sum 
up.  Would  you  be  ready? 

Mr.  Murray.  Yes. 

The  Court.  How  much  time  would  you  want,  Mr.  Williams? 

Mr.  Williams.  I  don’t  know. 

The  Court.  Dp  you  want  an  hour  and  a  half  too? 

Mr.  Williams.  No;  I  can’t  talk  that  much. 

The  Court.  Suppose  I  allow  you  an  hour. 

Mr.  Williams.  All  right. 

The  Court.  I  think  you  are  wise.  I  think  jurors,  just  like 
other  human  beings,  get  tired  of  long  speeches.  I  know  I  don’t 
like  to  listen  to  long  speeches. 

How  much  time  do  you  want,  Mr.  Murray? 

Mr.  Murray.  I  do  not  think  I  will  take  more  than  an  hour 
and  a  half,  both  opening  and  closing. 

May  I  ask,  as  long  as  there  is  any  doubt  about  it,  that  I  be 
allowed  two  hours  as  an  estimate? 

The  Court.  Yes.  The  Government  will  have  two  hours  and 
the  two  defendants  two  hours  and  a  half  between  them. 

Mr.  Laughlin.  I  was  wondering.  Your  Honor,  is  it  possible 
that  all  argument  could  be  completed  today? 

1495  The  Court.  No;  I  do  not  see  how  it  could  be  com¬ 
pleted  today.  They  could  be  if  you  shorten  your  argu¬ 
ment,  but  I  am  going  to  adjourn  at  3:30. 

Mr.  Laughlin.  Of  course,  I  am  not  a  very  talkative  person, 
Your  Honor. 

The  Court.  I  do  not  characterize  counsel. 
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Mr.  Laughlin.  I  should  dislike  to  see  both  defense  complete 
their  arguments  today  and  then  have  the  jury  hear  nothing 
but  the  Government  tomorrow. 

The  Court.  I  cannot  help  that. 

Mr.  Laughlin.  Judge  Pine  had  an  arrangement  like  that.j 

The  Court.  However,  do  you  want  Mr.  Williams  to  speak 
before  you? 

Mr.  Laughlin.  I  would  much  prefer  if  he  would. 

Mr.  Williams.  No;  I  do  not  care  to  speak  before  Mr.  Laugh¬ 
lin,  because  I  probably  won’t  have  as  much  to  say. 

Mr.  Laughlin.  I  must  take  my  hour  and  a  half  all  at  obe 
time? 

The  Court.  We  will  give  you  a  five-  or  ten-minute  recess. 

Mr.  Laughlin.  Well,  I  have  done  it  before. 

Your  Honor,  I  think  we  should  straighten  this  out,  too,  so 
that  we  may  know.  I  am  sure  this  witness  will  be  here,  but  I 
am  going  to  ask  permission  for  I  had  overlooked  it  com¬ 
pletely — 

1496  The  Court.  No;  we  are  on  the  subject  of  summing 
up.  Have  you  finished  that?  I  am  going  to  make  a 
suggestion  as  to  summing  up  myself  after  the  time  is  arranged 
for.  I  appreciate,  of  course,  that  defense  counsel  have  to  lj>e 
given  more  leeway  for  forensic  oratory  than  the  Government, 
but  I  am  going  to  make  a  suggestion.  It  is  not  a  direction  and 
the  suggestion  does  not  have  to  be  followed.  However,  I  ad¬ 
vise  that  it  be  followed. 

It  was  brought  out  by  counsel  for  the  defendant  Wheeler 
that  one  of  the  South  Carolina  officers  made  a  very  opprobrious 
remark  to  the  defendant  Wheeler  at  the  time  of  his  apprehen¬ 
sion.  I  allowed  that  in  because  at  the  time  this  testimony 
came  in  I  was  not  sure  whether  there  was  going  to  be  any  con¬ 
tention  of  intimidation  in  procuring  the  statement  from  him 
and  I  felt  that  would  be  relevant  on  the  issue  of  intimidatioji. 
If  I  had  known  that  the  issue  of  intimidation  would  not  be  in 
the  case  and  it  would  be  merely  the  question  of  whether  the 
statement  was  signed  or  not,  I  would  have  excluded  that.  I 
suggest  to  counsel  that  that  testimony  be  not  referred  to  ib 
summing  up. 
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Mr.  Laughlin.  I  give  you  my  word  it  will  not  be,  Your 
Honor. 

The  Court.  I  thought  I  might  not  say  anything  just  now 
and  would  stop  you  if  it  is  referred  to  but  I  think  it  is  better 
for  me  to  mention  it  at  this  time. 

1497  Mr.  Laughlin.  No;  Your  Honor,  I  had  not  intended 
to  use  that  and  I  will  stay  within  the  limits  of  the  record. 

When  the  jury  comes  back,  I  would  like  to  put  the  defendant 
Wheeler  on  for  one  question  because  I  have  laid  the  foundation 
in  my  examination  of  Patton. 

***** 

Mr.  Laughlin.  Your  Honor,  may  we  come  to  the  bench 
just  a  moment? 

The  Court.  Yes,  indeed. 

(Thereupon,  counsel  approached  the  bench  and  the  follow¬ 
ing  proceedings  were  had  out  of  the  hearing  of  the  jury:) 

Mr.  Laughlin.  Your  Honor,  I  phoned  the  ball  park  at  11 :20 
when  we  recessed  and  I  found  the  subpoena  had  been  delivered 
and  someone  left  the  park  in  obedience  to  it  and  I  expect  them 
here  momentarily. 

Also,  during  this  recess  I  was  told  that  there  was  another 
witness  whose  testimony  I  knew  nothing  about  and  I  talked 
to  her  just  briefly.  It  is  the  first  time  I  have  seen  her  and  I 
believe  it  has  considerable  bearing  and  value  and  I  ask  leave 
to  put  her  on  the  stand.  She  will  be  able  to 

1498  answer  with  respect  to  certain  happenings  that  affect 
Wheeler  and  Patton. 

The  Court.  I  think  you  should  tell  me  what  it  is. 

Mr.  Laughlin.  Mr.  Flasphaler  talked  to  her  during  the 
recess. 

Mr.  Flasphaler.  She  stopped  me  out  in  the  hall. 

Mr.  Laughlin.  In  substance,  here  is  what  hqj;  testimony 
will  be:  She  will  testify  that  on  June  5  I  think  she  was  hang¬ 
ing  clothes  up  on  the  line  or  something  in  the  vicinity  of  the 
alley  and  Patton  came  and  wanted  to  know  where  “Uncon¬ 
scious”  was. 

Will  you  relate  that,  Mr.  Flasphaler? 
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The  Court.  That  is  enough  of  the  details.  Do  you  have  any 
objection  to  reopening? 

Mr.  Murray.  No. 


1505  Mr.  Laughlin.  Miss  Edelin. 

I 

Thereupon  Canna  Cornelia  Edelin  was  called  as  a  witness 
for  and  on  behalf  of  the  defendant  Wheeler  and,  having  been 
first  duly  sworn,  was  examined  and  testified  as  follows: 

Direct  examination  by  Mr.  Laughlin: 

Q.  Miss  Witness,  keep  your  voice  up  and  talk  right  into  that 
microphone.  What  is  your  full  name? 

A.  Canna  Cornelia  Edelin. 

Q.  Will  you  spell  your  name? 

A.  C-a-n-n-a  C-o-r-n-e-l-i-a  E-d-e-l-i-n. 

Q.  And  your  address? 

A.  At  the  present,  1216  4th  Street  Northwest. 

1506  Q.  Directing  your  attention  to  the  month  of  Juiie 
1946,  what  was  your  address,  Miss  Witness? 

A.  434  Franklin  Street  Northwest. 

Q.  Directing  your  attention  to  June  5,  1946,  did  you  sep 
either  the  defendant  Patton  or  the  defendant  Wheeler?  j 

A.  I  saw  both  of  them. 

Q.  Which  one  did  you  see  first? 

A.  Jesse  James  Patton. 

Q.  At  that  time,  Miss  Witness,  was  Jesse  James  Patton  knowiji 
to  you? 

A.  No;  he  was  not. 

Q.  Where  did  you  see  him? 

A.  I  saw  him  in  the  back  alley  by  the  yard  where  I  was 
hanging  out  my  clothes. 

Q.  And  the  time? 

A.  It  was  around  8:30  or  9  o’clock. 

Q.  That  is,  8:30  or  9  o’clock,  a.  m.  or  p.  m.? 

A.  A.  M. 

Q.  And  did  you  have  a  conversation  with  Patton? 

A.  I  did: 

Q.  Tell  us  what  that  was. 
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A.  Well,  when  he  first  came  up  he  asked  me  did  I  know  a 
fellow  by  the  name  of  Unconscious.  I  asked  him  who  was  Un¬ 
conscious  and  he  said  “Wheeler,”  and  I  said,  “Just  a  minute, 
I  will  see  if  he  is  home  for  you,”  which  I  did.  I  called 
1507  his  wife  and  Wheeler  came  down  the  steps  and  talked 
to  him  at  the  edge  of  the  alley. 

Q.  Did  anything  else  transpire  then? 

A.  Wheeler  then  returned  upstairs  and  I  didn't  see  him 
anymore  until  around  11  o’clock. 

Q.  Did  you  see  Patton  leave? 

A.  Yes,  I  did. 

Q.  You  say  you  next  saw  Wheeler  at  11  o’clock? 

A.  I  did.  * 

Q.  Where  did  you  see  him? 

A.  I  saw  him  in  the  kitchen  of  my  house. 

Q.  How  long  did  he  remain  there  in  your  presence  or  did 
you  remain  in  his  presence? 

A.  I  didn’t  remain  very  long  because  he  came  downstairs 
to  get  a  bucket  of  water. 

Q.  How  do  you  fix  that  time  as  11  o’clock.  Miss  Edelin? 

A.  I  know  it  was  11  o’clock  because  I  was  getting  ready  to 
go  over  to  school  to  get  my  niece. 

Q.  How  far  away  was  that  school? 

A.  It  was  up  at  5th  and  R  Streets  Northwest. 

Q.  When  is  the  first  time,  Miss  Witness,  that  you  have  seen 
me  or  talked  with  me? 

The  Court.  I  do  not  think  we  need  to  go  into  that. 

***** 

1524  By  Mr.  Murray: 

Q.  Do  you  remember  when  Wheeler  first  came  to  live 

1525  at  that  house? 

A.  He  came  sometime  in  January. 

Q.  What  date? 

A.  I  don’t  remember.  All  I  know,  when  I  got  there  he  were 
there. 

Q.  When  did  you  go  there? 

A.  Well,  I  have  been  living  there  for  about  three  years  my¬ 
self. 
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Q.  Is  Mrs.  Ada  Plowden  your  mother? 

A.  She  is  my  step-mother. 

Q.  Is  your  mother  living? 

A.  No;  she  is  not. 

Q.  Do  you  have  a  father  living? 

A.  No,  I  don’t. 

Q.  Just  whose  relative  are  you  in  that  house,  what  relatives 
do  you  have  in  that  house? 

A.  I  don’t  have  any.  I  meant  that  I  can  recally  call  njiy 
own  people.  j 

Q.  Whom  were  you  living  with  there?  Were  you  living  wil};h 
your  step-mother,  as  I  understood  it? 

A.  Yes,’  I  was  living  with  Mrs.  Ada  Plowden. 

Q.  And  she  was  your  step-mother? 

A.  Yes. 

Q.  Who  was  your  step-father? 

A.  My  father’s  name  was  Elmo  Edelin. 

1526  Q.  Where  is  he? 

A.  He  is  dead. 

Q.  Did  you  have  a  clock  in  that  house?  Was  there  a  clock 
in  that  house  on  Franklin  Street? 

A.  One  in  my  room. 

Q.  One  in  your  room? 

A.  Yes,  sir. 

Q.  Was  it  running  that  day? 

A.  It  was. 

Q.  Did  you  sleep  in  the  middle  room  downstairs? 

A.  I  did. 

Q.  What  time  did  you  get  up? 

A.  I  got  up  around  7:30. 

Q.  Could  it  have  been  as  early  as  7 : 15? 

A.  No,  it  was  7:30. 

Q.  It  was  7:30? 

A.  It  was  7:30. 

Q.  Why  did  you  get  up  that  particular  hour  that  day? 

A.  To  wash  my  clothes  and  get  them  out  on  the  line  so  they 
would  get  dry. 

Q.  Why  didn’t  you  get  up  at  7  instead  of  7 :30? 

737770—47 - 37 
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A.  Because  I  didn’t  want  to. 

Q.  Did  you  have  an  alarm  clock? 

A.  No,  it  wasn’t  an  alarm  clock. 

Q.  When  did  you  get  up? 

1527  A.  When  I  woke  it  was  7: 15. 

Q.  Then  you  got  up  at  7: 30? 

A.  Yes. 

Q.  When  did  you  look  at  that  clock  again? 

A.  I  looked  at  the  clock  because  I  had  to  get  the  little 
girl - 

Q.  (Interposing.)  Don’t  tell  me  why.  When  did  you  look 
at  it  again? 

A.  I  looked  at  it  at  8  something,  between  8  and  9. 

Q.  Don’t  you  remember  seeing  the  clock  and  seeing  what  it 
said? 

A.  I  did. 

Q.  You  say  between  8  or  9.  Which  did  you  mean? 

A.  It  was  8:30. 

Q.  You  remember  seeing  it  at  8:30? 

A.  Yes,  sir. 

Q.  When  again  did  you  look  at  that  clock? 

A.  I  didn’t  look  at  it  any  more  until  about  quarter  of  11. 

Q.  About  quarter  of  11? 

A.  Yes. 

Q.  Why  did  you  say  about  quarter  of  11? 

A.  It  was  around  quarter  of  11. 

Q.  Was  it  10:30? 

A.  No. 

1528  Q.  Was  it  10  minutes  of  11? 

A.  No;  it  was  quarter  of  11. 

Q.  When  did  you  again  look  at  that  clock? 

A.  I  didn’t  look  at  it  any  more. 

Q.  You  stopped  looking  at  it  at  a  quarter  of  11? 

A.  I  said  I  went  out  at  11:15  or  11:05. 

Q.  .Which  was  it? 

A.  5  after  11. 

Q.  Did  you  look  at  that  clock  again? 

A.  I  did  not. , 
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Q.  You  are  guessing  at  that? 

A.  Yes. 

Q.  In  other  words,  it  was  about  20  minutes  after  you  last 
looked  at  the  clock  that  you  went  out? 

A.  Yes,  sir. 

Q.  Did  you  make  notes  of  those  times? 

A.  I  didn’t.  j 

Q.  You  didn’t  write  anything  down? 

A.  No,  I  did  not. 

Q.  Did  you  know  your  mother  was  going  to  be  a  witness?' 

A.  No.  I 

Q.  The  night  before  last? 

A.  No,  I  didn’t  see  my  mother  until  yesterday  morning  when 
she  came  by  my  house. 

Q.  She  had  already  testified  then,  did  she  tell  you 
1529  that?  | 

A.  She  had.  I 

Q.  Were  you  here  when  she  testified?  j 

A.  No;  I  was  here  yesterday  for  the  first  time  and  I  juSt 
came  down  with  her  and  my  sister.  j 

Q.  She  wasn’t  testifying  yesterday,  was  she? 

A.  No;  she  wasn’t.  j 

Q.  She  told  you  about  the  case,  is  that  it?  j 

A.  No;  she  did  not  because  she  said  the  lawyers  said  fo^* 
her  not  to  do  any  talking  to  anyone. 

Q.  Were  you  trying  to  get  her  to  tell  you  something  about 
the  case? 

A.  No.  •  ! 

Q.  How  many  had  you  talked  with  about  this  case  since 
June  5? 

A.  I  hadn’t  talked  to  anyone  until  this  morning.  I  said 
something  to  his  wife  about  it. 

Q.  To  whose  wife? 

A.  To  Wheeler’s  wife,  Margaree. 

Q.  When  did  you  say  that  to  her? 

•  A.  This  morning  in  court. 

Q.  This  is  the  first  time  you  have  said  anything  to  any¬ 
body  about  what  you  knew  about  what  happened  on  June  5?| 
A.  It  was.  I 
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Q.  That  is  the  first  time  you  had  any  reason  to  think 

1530  back  and  remember  the  time  that  you  looked  at  that 
clock? 

A.  It  was. 

Q.  And  you  are  able  now,  on  November  19,  to  tell  us  that 
on  June  5  you  looked  at  that  clock  once  and  it  said  7:  30;  you 
looked  at  it  the  second  time  and  it  said  8:  30;  you  looked  at 
it  again  and  it  said  quarter  of  11  ? 

A.  I  have  to  keep  on  time.  I  mean  my  job  and  the  having  to 
go  to  school.  She  had  to  be  there  on  time. 

Q.  You  are  very  careful  about  keeping  time? 

A.  I  have  to  keep  time. 

Q.  When  did  you  get  up  on  June  4? 

A.  Well,  I  got  up  around  7  or  7:  30. 

Q.  Which  was  it? 

A.  It  was  between  7  and  7 :  30. 

Q.  Did  you  look  at  the  clock  then? 

A.  I  did. 

Q.  Which  was  it?  Was  it  7  or  7:  30,  or  somewhere  be¬ 
tween? 

A.  It  was  after  7.  It  was  very  near  7 :  30. 

Q.  Would  you  say  25  after  7? 

A.  It  could  have  been  that. 

Q.  Could  it  have  been  20  after  7? 

A.  No;  I  guess  it  was  around  25  minues  after  7. 

Q.  Do  you  really  remember  times  like  that? 

A.  Yes,  sir;  I  have  to. 

1531  Q.  All  right.  What  about  June  6? 

A.  Well,  I  was  sick  at  that  present  time,  and  I  didn’t 
get  up  at  all  that  day. 

Q.  You  didn’t  get  up  at  all  on  June  6? 

A.  No,  sir. 

Q.  Did  you  see  Wheeler  that  morning? 

A.  No;  I  didn’t. 

Q.  When  was  the  last  time  you  saw  Wheeler? 

A.  I  seen  him  that  day  at  11  o’clock  and  I  didn’t  see  Wheeler 
no  more  until  I  saw  him  in  court. 

Q.  WTien  did  you  know  that  Wheeler  was  going  to  go  away? 
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A.  When  he  first  came  to  our  house  to  live,  when  he  told  us 
all  that  he  would  only  be  there  around  a  period  of  three  weeks. 

Q.  Then  did  he  keep  telling  you  he  would  be  going  back  next 
day,  or  anything  of  that  sort? 

A.  No;  several  times  he  would  speak  of  it. 

Q.  Was  he  supposed  to  leave  there  on  Tuesday,  the 

A.  I  don’t  know  when  it  was. 

Q.  You  didn’t  know  until  after  he  had  left  that  he  had  gone, 
did  you?  I 

A.  No;  I  didn’t  know  until  that  following  Sunday  that  h|e 
had  gone  any  place.  ,  | 

Q.  He  left  rather  unexpectedly,  isn’t  that  right?  j 

A.  To  me  it  was. 

1532  Q.  When  did  you  first  learn  the  name  of  the  defendant 
Patton?  •  | 

A.  Well,  I  recognized  his  picture,  from  his  picture  in  the 
paper.  I  recognized  him  there  and  also  the  day  that  the  papers 
came  out,  I  told  my  mother  that  that  was  the  same  boy  that 
came  down  there  that  morning  after  Wheeler. 

Q.  And  did  you  remember  his  name,  Jesse  James  Patton? 

A.  I  didn’t  know  his  name  at  first. 

Q.  You  read  the  paper - 

Mr.  Williams  (interposing).  Excuse  me,  Mr.  Murray.  May 
I  inquire  if  Mrs.  Plowden  is  in  court? 

The  Witness.  No,  she  isn’t. 

Mr.  Williams.  That  answers  the  question,  Your  Honor. 

By  Mr.  Murray: 

Q.  You  saw  his  name  in  the  paper,  didn’t  you? 

A.  Yes,  I  did. 

Q.  You  read  it  then,  didn’t  you? 

A.  Yes.. 

Q.  You  were  saying  a  minute  before  that  you  didn’t  notice 
the  name. 

A.  No;  I  said  I  seen  his  name  in  the  paper  and  from  his  pic¬ 
ture  I  recognized  he  was  the  same  boy  that  came  to  the  house 
that  morning. 

Q.  Then  I  was  asking  you  about  the  name  and  you  said  you 
didn’t  notice  his  name. 
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1533  A.  I  have  never  known  his  name  until  I  seen  it  in  the 
paper. 

Q.  And  that  was  around  June  5? 

A.  No;  it  was  after  that  when  I  saw  it. 

Q.  A  week  or  so  after,  you  mean? 

A.  Yes,  it  was. 

Q.  What  paper  was  that? 

A.  In  the  Herald. 

Q.  What  date,  do  you  remember? 

A.  I  don’t  remember  what  date  it  was. 

Q.  What  was  your  niece  doing  in  school?  She  just  went  to 
school  to  classes  at  school,  is  that 'it? 

A.  Yes.  She  is  only  7  years  old. 

Q.  Have  you  finished? 

A.  Yes. 

Q.  What  were  her  hours  at  school?  9  to  3? 

A.  No;  she  went  from  9  to  12  and  from  1  to  3. 

Q.  From  9  to  12  and  from  1  to  3? 

A.  Yes,  sir. 

Q.  Would  you  take  her  to  school? 

A.  Not  every  day. 

Q.  Did  you  take  her  June  5? 

A.  Yes,  I  did.  I  didn’t  take  her  to  school.  I  went  after  her 
at  12  o’clock  and  I  carried  her  back. 

Q.  Wait  a  minute.  I  ask  you  if  you  took  her  to  school 

1534  on  June  5? 

A.  No;  I  didn’t  take  her  to  school. 

Q.  You  are  sure  you  didn’t? 

A.  No. 

Q.  Who  took  her? 

A.  I  don’t  know.  She  has  a  sister  11  years  old. 

Q.  I  am  asking  you  who  took  her  to  school? 

A.  I  guess  she  did. 

Q.  Who? 

A.  Her  sister,  Wilhelmina  Barnes. 

Q.  Where  was  she  living? 

A.  She  was  living  at  430  Franklin  Street. 

Q.  Were  you  there  when  your  little  niece  left  to  go  to  school? 
A.  No;  I  wasn’t  in  her  house.  I  was  in  my  own  house. 
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Q.  Did  you  see  Wilhelmina  during  that  morning? 

A.  No.  I  didn't. 

Q.  Did  this  little  niece  live  at  434  Franklin? 

A.  She  lived  at  430  Franklin. 

Q.  You  didn’t  see  her  go  to  school,  did  you? 

A.  I  saw  her  that  morning. 

Q.  Who? 

A.  The  littlest  one  of  them,  Thelma. 

Q.  I  am  talking  about  the  one  that  went  to  school. 

A.  I  said  I  saw  her  that  morning. 

Q.  What  time?  j 

A.  Well,  it  was  around  8  o’clock  because  I  plaited 
her  hair  up  for  her. 

Q.  Because  what? 

A.  It  was  around  8  o’clock  because  I  plaited  her  hair  up  for 
her. 

Q.  You  are  quite  sure  you  didn’t  take  her  to  school,  are  you? 
A.  No,  I  did  not. 

Q.  Did  you  have  any  talk  with  her  when  you  saw  her  at  8 
o’clock? 

A.  I  just  plaited  her  hair  and  tried  to  fix  her  clothes  on  heir, 
that  is  all. 

Q.  Did  you  tell  her  anything  about  what  you  were  going  to 
do? 

A.  No.  I  told  her  I  would  be  after  her  around  12  o’clock. 

Q.  You  did  tell  her  that? 

A.  Yes,  sir. 

Q.  You  are  sure  of  that? 

A.  Yes,  sir. 

Q.  You  told  her  you  would  come  to  school  and  get  her? 

A.  Yes. 

Q.  Where  is  the  school? 

A.  5th  and  R,  the  Morse  School. 

Q.  How  far  from  434  Franklin  Street  is  that? 

1536  A.  It  was  about  three  blocks. 

Q.  What  were  you  bringing  her  back  for,  to  go  tb 

lunch? 

A.  Yes. 


584 

Q.  Where  was  she  going  to  eat? 

A.  She  ate  at  my  house. 

Q.  And  that  is  where  you  expected  she  would  eat? 

A.  Yes,  sir. 

Q.  Did  you  cook  lunch  for  her? 

A.  No;  I  just  gave  her  sandwiches  and  milk  and  cake. 

Q.  Did  you  fix  up  that  food  yourself? 

A.  I  did. 

Q.  Who  ate  lunch  with  you? 

A.  Just  me  and  her. 

Q.  What? 

A.  Just  the  two  of  us. 

0.  The  little  niece  and  yourself? 

A.  Yes,  sir. 

Q.  Where  was  Ada  Plowden  at  that  time? 

A.  I  don’t  know  where  she  was. 

Q.  You  didn’t  see  her  around  there,  did  you? 

A.  No,  I  did  not. 

Q.  And  she  wasn’t  there  when  Patton  came  to  the  house, 
was  she? 

A.  I  don’t  know. 

Q.  You  didn’t  see  her  there  when  you  saw  Patton,  did 
1537  you? 

A.  No;  I  did  not. 

Q.  You  are  sure  you  saw  Patton? 

A.  Yes,  I  saw  him. 

Q.  You  are  sure  you  didn’t  see  Ada  Plowden? 

A.  No;  I  didn’t  see  her. 

Q.  You  are  sure  Ada  Plowden  didn’t  see  Patton? 

A.  I  don’t  know  whether  she  seen  him  or  not. 

Q.  Didn’t  you  go  to  the  market  that  morning?  Didn’t  you 
say  something  about  going  to  the  market? 

A.  Yeah,  I  went  to  the  market. 

Q.  What  did  you  get  there,  do  you  remember? 

A.  Fish. 

Q.  What  else? 

A.  Potatoes. 

Q.  What  else? 

A.  That  is  all. 
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Q.  How  long  were  you  at  the  market? 

A.  Well,  I  didn’t  stay  at  the  market  very  long. 

Q.  Give  us  some  idea.  Was  it  five  minutes,  ten  minutes,  an 
hour  or  what  ? 

A.  No;  it  was  between  11:15  and  11:30. 

Q.  No ;  I  am  not  asking  you  the  time  of  the  day.  I  am  as 
how  long  you  were  at  the  market. 

A.  About  fifteen  minutes. 

1538  Q.  About  fifteen  minutes  and  you  were  on  time  at 
the  school? 

A.  I  was.  I  was  a  little  bit  early. 

Q.  A  little  bit  early.  You  had  to  wait  a  few  minutes?  j 
A.  Yes,  sir. 

Q.  Did  you  have  to  wait  a  half  hour? 

A.  No;  around  ten  minutes. 

Q.  And  this  little  girl  got  out  at  noon? 

A.  She  did. 

Q.  Did  you  hear  the  bell?  Did  they  ring  a  bell  or  sonke- 
thing? 

A.  Yeah. 

Q.  It  was  a  little  while  after  that  that  she  came  out? 

A.  Yes,  sir.  I 

Q.  And  the  market,  you  say,  is  at  5th  and  O.  It  wodld 
take  you  about  five  minutes  to  go  there? 

A.  The  market  is  at  7th  and  0. 

.  Q.  That  is  right,  7th  and  0.  How  long  would  it  take  you 
to  walk  from  Franklin  Street  to  the  market? 

A.  If  you  aren’t  walking  very  slow  it  would  take  you  prob¬ 
ably  about  10  minutes. 

Q.  Were  you  friendly  with  Wheeler? 

A.  I  was. 

Q.  Still  are? 

A.  Yes. 

1539  Mr.  Murray.  That  is  all. 

***** 

Thereupon  Reginald  Joseph  Wheeler,  one  of  the  defend¬ 
ants,  recalled  as  a  witness  in  his  own  behalf,  and,  having  beejn 
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previously  duly  sworn,  was  examined  and  testified  further  as 
follows: 

Further  direct  examination  by  Mr.  Laughlin: 

Q.  You  have  already  been  sworn,  Mr.  Witness? 

The  Court.  Yes.  Proceed  with  the  question. 

1540  By  Mr.  Laughlin: 

Q.  I  will  ask  you  whether  or  not,  on  the  afternoon 
of  June  5, 1946,  Patton  came  to  your  house? 

A.  Yes;  he  did. 

Q.  Did  he  bring  anything  to  you? 

A.  Yes,  sir;  he  did. 

Q.  What? 

A.  A  pistol. 

Mr.  Murray.  May  I  ask  what  that  first  question  was  as  to 
the  date? 

Mr.  Laughlin.  June  5. 

By  Mr.  Laughlin: 

Q.  First,  Mr.  Witness,  state  the  time. 

A.  That  was  between  2  and  2:30. 

Q.  All  right.  Handing  you  Government  Exhibit  No.  9,  I 
will  ask  you  whether  or  not  that  is  the  pistol  he  brought  to 
your  house  that  afternoon? 

A.  Yes,  sir. 

Q.  Did  you  have  a  conversation  with  him  at  that  time? 

A.  No,  sir. 

Q.  What  did  he  say  to  you  about  the  pistol? 

The  Court.  He  said  “No”. 

By  Mr.  Laughlin  : 

Q.  Was  anything  said  to  you  about  the  pistol? 

A.  He  just  brought  the  pistol  back  and  gave  it  to  me. 

1541  Q.  Then  I  will  ask  you  this,  sir:  Had  you  seen  that 
pistol  before  that  day? 

A.  Yes,  sir. 

Q.  Where  and  when? 

A.  I  saw  the  pistol,  not  quite  a  week  before  this  happened. 
Q.  Where? 

A.  On  7th  Street,  sir. 
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Q.  In  whose  possession  was  it? 

A.  It  was  in  the  possession  of  Wright,  sir. 

Mr.  Williams.  What  was  that  last  answer? 
(The  last  answer  was  read  by  the  reporter.) 
Mr.  Laughlin.  In  the  possession  of  Wright. 


By  Mr.  Laughlin: 


Q.  What  conversation  did  you  have  with  Wright  at  that 
time  about  the  pistol? 

The  Court.  I  am  going  to  exclude  that. 

Mr.  Laughlin.  All  right. 

By  Mr.  Laughlin  * 

Q.  What  were  the  circumstances  of  your  meeting  wijth 
Wright  at  that  time? 

A.  When  I  met  Wright  that  evening  on  7th  Street,  I  v^as 
coming  from  the  bowling  alley  where  I  previously  worked  at, 
coming  up  7th  Street  to  the  1200  block  of  7th  Street  and 
Wright  was  then - 

#  *  *  *  * 


1545  By  Mr.  Laughlin: 

Q.  When  we  were  recessed  at  noon,  Mr.  Witness,  y<j>u 
had  told  us  that  sometime  before  June  5th  you  had  met  Wright 
and  I  believe  you  got  the  gun,  now,  can  you  tell  us  the  tinjie 
of  that,  sir? 

The  Court.  I  would  like  to  inquire  how  that  is  material 
this  stage  of  the  case. 

Mr.  Laughlin.  I  prefer  to  state  it  at  the  bench,  if  I  majr, 
Your  Honor. 

Mr.  Murray.  I  don’t  see  how  it  is  material,  if  it  is,  of  course, 
it  can  be  rebutted,  but  I  have  some  doubt  about  it  myself. 

The  Court.  I  do  not  see  the  materiality  of  it  at  this  stage 
of  the  case. 

Mr.  Murray.  It  makes  no  difference  where  he  got 

1546  the  gun,  if  he  admits  having  it  on  the  day  of  the  murder. 

The  Court.  The  testimony  was,  as  I  understand  it, 
that  he  did  not  have  the  gun  on  that  day,  and  that  Patton  boij- 
rowed  it  from  him,  and  that  he  also  had  it  at  the  time  of  his 
arrest. 
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Mr.  Laughlin.  Yes;  that  is  without  dispute,  Your  Honor. 
The  Court.  Well  now,  how  he  first  got  the  gun,  I  think,  is 
immaterial. 

Mr.  Laughlin.  Yes;  I  think  he  has  already  testified  that 
at  some  time  before  he  got  the  gun  from  Wright. 

The  Court.  From  Wright. 

Mr.  Laughlin.  Now,  Your  Honor,  what  I  am  trying  to 
elicit  from  him  now  if  he  could  approximate  that  time  for  us. 
The  Court.  I  will  let  him  answer  that  one  question. 

Mr.  Murray.  Your  Honor,  may  I  inquire  whether  I  will  be 
allowed  to  rebut  this.  I  can  rebut  it  if  it  is  material. 

The  Court.  Of  course,  you  will  be  allowed  to  rebut  it,  yes, 
indeed. 

The  Witness.  State  the  question  again,  please. 

By  Mr.  Laughlin: 

Q.  You  have  testified  that  some  time  before  June  the  5th 
that  you  met  Wright  and  that  a  gun  was  turned  over  to  you. 
Can  you  approximate  that  time  for  us — do  you  know  what  I 
mean  by  “approximate”?  Can  you  tell  us  how  long  it  was 
before  June  5th? 

1547  A.  It  was  not  quite  a  week,  sir. 

*  *  #  *  * 

1556  By  Mr.  Williams: 

Q.  Thank  you,  Your  Honor.  All  right,  now  do  you 
understand  what  I  refer  to  as  the  jacket  is  correctly  called  the 
cartridge;  do  you  understand  that? 

A.  Yes,  sir. 

Q.  Now,  when  you  got  the  gun  back,  what  happened  to  the 
cartridge? 

A.  As  I  said,  I  didn’t  examine  the  gun. 

Q.  That  is  right. 

A.  Until  I  got  to  South  Carolina. 

Q.  That  is  right,  then,  when  you  examined  it  in  South  Caro¬ 
lina  you  found  an  empty  cartridge  in  here;  is  that  correct? 
A.  No,  sir. 

Q.  You  did  not  find  an  empty  cartridge? 

A.  Yes,  sir;  I  found  one  in  there. 
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Q.  What  happened  to  it? 

A.  When  I  got  to  South  Carolina  I  noticed -  " 

Q.  Now,  now,  you  want  to  make  a  speech.  What  happened 
to  the  empty  cartridge? 

A.  You  give  me  time  to  explain  it,  and  I  will  tell  you. 

Mr.  Laughlin.  Your  Honor,  I  submit  he  has  a  right— | - 

Mr.  Williams.  I  will  let  you  take  your  time;  I  am  sorry; 
go  ahead  and  take  your  time. 

1557  The  Witness.  When  I  got  to  South  Carolina,  sir, 
it  was  either  Thursday  or  Friday,  I  said  that  there  \vere 

some  rabbits  I  noticed  out  in  the  field. 

By  Mr.  Williams:  i 

Q.  Somewhat? 

A.  Some  rabbits  out  in  the  field,  and  I  took  the  gun  out  of 
my  suitcase  and  fired  one  shell  at  the  rabbits,  sir. 

The  Court.  Do  you  use  a  revolver  to  hunt  rabbits  with? 
The  Witness.  Well,  no,  sir;  I  don’t  generally  use  one,  but 
I  didn’t  have  nothing  but  a  revolver,  sir,  and  when  I  went  out 
and  fired  at  the  rabbits,  when  I  ejected  the  shell,  I  found  t^e 
empty  shell  there. 

By  Mr.  Williams  :  i 

Q.  Did  you  hit  the  rabbit? 

A.  I  did  not,  sir. 

Q.  Was  it  running  fast  or  running  slow? 

A.  I  don’t  know. 

Q.  He  was  not  standing  still,  was  he? 

A.  No,  sir.  | 

Q.  What  did  you  do  with  the  other  cartridge  after  that?  j 
A.  I  noticed  two  empty  cartridges  in  there,  and  I  threw  thepi 
away. 

Q.  Wrhen  you  noticed  two  empty  cartridges  there,  imme¬ 
diately  the  question  raised  in  your  mind,  is  that  correct? 

A.  No,  sir.  i 

1558  Q.  Because  you  were  not  concerned  about  the  other 
cartridge,  were  you? 

A.  I  was  not  concerned  about  any  of  them. 

Q.  You  were  concerned  about  the  one  you  shot  at  the  rabbit 
weren’t  you? 
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A.  When  I  opened  the  gun,  there  were  two  empties  there, 
and  I  just  took  both  of  them  out  and  threw  them  away. 

Q.  It  did  not  occur  to  you,  “What  is  this  empty  cartridge, 
doing  here?” 

A.  At  that  particular  time,  it  didn’t. 

Q.  You  knew  you  had  not  shot  it? 

A.  I  knew  I  had  not  shot  it. 

Q.  When  were  you  going  to  get  rid  of  the  gun? 

A.  When  was  I  going  to  get  rid  of  the  gun? 

Q.  Yes. 

A.  I  was  bringing  it  back  to  Washington  to  give  it  back 
to  Patton. 

Q.  Pardon  me? 

A.  I  was  bringing  it  back  to  Washington  to  give  it  back  to 
Patton. 

Q.  Of  course,  you  knew  it  belonged  to  him;  is  that  correct? 
A.  I  didn’t  know  who  it  belonged  to. 

Q.  You  never  saw  it  before  the  evening  when  you  saw  Wright 
with  it;  is  that  right? 

1559  A.  That  is  correct. 

Q.  You  had  never  had  it  in  your  hand  until  the 
particular  morning  that  you  loaned  it  to  Patton,  had  you? 

A.  I  had  had  that  in  my  hand  before. 

Q.  You  just  palmed  it  like  a  toy ;  is  that  right? 

A.  No,  sir. 

«  ' 

Q.  What  did  you  do  with  it  in  your  hand? 

A.  I  gave  it  to  him,  sir. 

Q.  I  am  not  the  Government,  I  am  not  prosecuting  you. 
What  would  you — what  were  you  going  to  do  with  the  gun? 

Mr.  Laughlin.  Your  Honor,  I  submit  he  has  answered. 

The  Court.  Let  him  answer. 

The  Witness.  What  did  I  do  with  the  gun? 

By  Mr.  Williams: 

Q.  Yes. 

A.  Carried  it  along  with  me. 

Q.  Carried  it  along  with  you? 

A.  Yes,  sir. 

Q.  Now,  did  you  tell  the  police  down  in  South  Carolina  that 
you  threw  away  the  two  empty  cartridges? 
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A.  No,  sir,  I  didn’t;  in  fact,  I  didn’t  tell  the  police  anything. 

Q.  Oh,  no ;  you  just  spoke  to  them,  that  is  all? 

A.  No;  they  spoke  to  me. 

Q.  Then  you  passed  the  time  of  day,  of  course. 

1560  A.  I  would  not  say  that,  sir. 

Q.  Well,  what  did  you  do;  pass  the  day  or  night  on 
the  long  trip  on  your  way  back? 

A.  I  was  sleeping  when  I  came  back;  they  drove. 

Q.  You  were  sleeping?  j 

A.  Yes,  sir. 

Q.  You  were  sitting  in  the  back? 

A.  Yes,  sir. 

Q.  Had  a  chauffeur  and  footman  and  bodyguard;  is  th&t 
right?  1 

A.  I  had  three  men  with  me;  I  don’t  know  whether  you 
would  call  them  chauffeur,  footman  or  bodyguard. 

Q.  Now,  do  you  remember  making  this  statement  in  response 
to  Mr.  Laughin’s  question - 

Mr.  Laughlin.  What  page? 

By  Mr.  Williams: 

Q.  On  November  14,  1946,  at  page  1167,  this  is  the  question 
he  asked  you : 

“Q.  All  right.  Tell  us  what  you  did,  what  your  movement^ 
were  on  June  5, 1946?” 

And  do  you  remember  that  question  being  asked  you ;  that 
was  on  the  14th. 

A.  I  do,  sir. 

Q.  And  then  you  went  into  an  account  of  your  movements^ 

A.  I  did,  sir. 


1564  Q.  In  addition  to  that,  you  offered  no  explanation 
why  you  had  gone  down  to  South  Carolina,  you  will 
remember  you  left  it  hanging  up  in  the  air  that  day.  You| 
testified  that  you  gave  the  gun  to  Patton,  but  that  no  questionj 
was  asked  you  by  anyone  how  you  got  the  gun  back,  when  you| 
got  down  to  South  Carolina  you  found  the  gun  in  the  suitcase, 
do  you  recall  that? 

A.  Yes,  sir. 
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Q.  No  one  asked  you  how  the  gun  got  in  the  suitcase,  did 
they? 

A.  I  don’t  recall,  someone  asked  my  wife  did  she  put  it  in 
there. 

Q.  Oh,  she  said  she  put  it  in  there? 

A.  I  say,  I  do  recall  someone  asking  my  wife  if  she  put  it  in 
there. 

Q.  Why  did  you  take  the  bullets  out  of  the  gun,  have  the 
bullets  in  the  suitcase  and  the  gun  empty  when  the  officers  got 
it  down  in  South  Carolina  when  they  got  the  gun  in 
1565  South  Carolina? 

A.  Yes,  sir. 

Q.  Why  did  you  do  it  like  that? 

A.  Just  took  them  out. 

Q.  For  any  particular  reason? 

A.  There  were  kids  in  that  house,  and  I  didn’t  know  whether 

they  would  go  to  that  suitcase  or  not. 

*  *  *  *  # 

1571  Cross-examination  by  Mr.  Murray: 

Q.  When  Patton  came  to  you  that  afternoon  and  re- 

1572  turned  the  gun  to  you,  had  you  started  out  to  look  for 
the  suitcases? 

(Witness  hesitates.) 

By  Mr.  Murray: 

Q.  Are  you  unable  to  answer  that? 

A.  I  cannot  recall,  sir. 

Q.  Had  you  left  the  house  at  all? 

A.  Yes,  sir. 

Q.  Where  had  you  gone  to? 

A.  After  the  suitcases. 

Q.  You  had  gone  after  the  suitcases? 

A.  Yes,  sir. 

Q.  And  you  had  come  back;  did  you  get  the  suitcases  on  that 
trip? 

A.  Yes,  sir;  I  did,  sir. 

Q.  In  other  words,  your  answer  to  the  previous  question  is 
yes,  that  you  had  gotten  the  two  suitcases  and  you  were  back 
at  your  house,  is  that  right? 
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A.  Well,  I  would  not  say  the  other  question  you  asked  me— — 
Q.  All  right,  I  will  ask  you  it  this  way : 

You  testified  that  it  was  about  2:30  Patton  came  to  your 
house  and  returned  the  gun  to  you,  is  that  right? 

A.  It  is,  sir. 

Q.  At  that  time  did  you  have  the  suitcases? 

A.  I  cannot  recall,  sir. 

1573  Q.  Now,  let  me  ask  you  if  you  did  not  testify  whpn 
you  first  went  as  a  witness  before  the  jury  in  your  oyn 

behalf  on  November  14th  as  I  shall  read  to  you - 

Mr.  Laughlin.  What  page? 

Mr.  Murray.  Beginning  with  the  question  at  the  bottom  of 
page  1166: 

“Q.  Keep  your  voice  up” - 1  am  reading  now,  Mr.  Laugh¬ 

lin,  from  page  1166: 

“Q.  Keep  your  voice  up  and  face  the  jury  so  they  can  hear 
everything  you  say. 

“Tell  us  what,  you  did,  what  were  your  movements,  what  you 
did  on  that  day? 

“A.  On  the  morning  of  June  5 - ”  j 

Then  Mr.  Laughlin  interrupted  and  said :  j 

“Do  you  understand  my  last  question?” 

And  you  answered  then,  you  said : 

“Repeat  it  again,  please. 

‘Q.  All  right.  Tell  us  what  you  did,  what  your  movementjs 
were  on  June  5, 1946. 

“A.  On  the  morning  of  June  5, 1946, 1  was  in  bed  until  Jesse 
James  Patton  came  to  my  house.  My  landlord  told  me  that  he 
was  downstairs  and  wanted  to  see  me.  I  gets  up  out  of  bed,  go 
downstairs  and  talked  to  Patton. 

“Patton  then  asked  me  did  I  want  to  go  out  and  make 

1574  some  money.  I  told  him  ‘no’  that  I  was  planning  on 
leaving  town  today  as  I  didn’t  go  yesterday.  Patton 

then  asked  me  for  my  pistol.  I  gave  my  pistol  to  Patton  ancj 
he  leaves. 

“I  go  back  upstairs  and  go  to  bed. 

“Along  about  12  o’clock  I  sent  my  wife  around  to  her  mother’^ 
house  to  get  two  suitcases  that  we  were  going  to  pack  our  clothes 
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in  so  we  could  leave  to  go  to  South  Carolina.  When  my  wife 
came  back  from  her  mother’s  she  told  me  that  I  would  have  to 
come  around  myself  and  ask  her  for  the  suitcases.  My  land¬ 
lord’s  friend  drove  us  around  to  my  mother-in-law’s  house  and 
she  told  me  that  she  would  have  to  ask  her  husband  whether 
it  would  be  all  right  for  me  to  use  the  suitcases. 

“We  then  left  her  house  and  goes  over  to  where  her  husband 
was  working  at  and  we  talked  for  about  15  minutes  to  20  min¬ 
utes.  He  consented  to  give  us  the  suitcases  and  we  leave  there 
and  come  back  to  the  house  and  I  get  the  suitcases. 

“My  wife  and  I  go  back  to  the  house  and  pack  and  get  ready 
to  leave  for  South  Carolina.  On  the  way  back  to  the  house, 
I  gets  my  shirts  and  things  out  of  the  laundry  and  she  gets  her 
dresses  which  she  couldn’t  get  the  day  before,  which  was 
1575  the  reason  we  couldn’t  leave  until  Wednesday. 

“We  packs  our  clothes  and  sits  around  talking  to  my 
landlord  and  her  daughter  and  then  around  about  four  or  five 
o’clock  in  the  evening  we  went  to  my  mother’s  house.  My  land¬ 
lady’s  friend  drove  us  to  my  mother’s  house.  We  stayed  there 
until  after  six,  and  my  mother  got  off  from  work.” 

You  remember  testifying  that  way,  don’t  you? 

The  Witness.  Yes,  sir. 

By  Mr.  Murray: 

Q.  By  the  time  you  got  to  your  mother’s  house  Patton  had 
returned  that  gun  to  you,  you  now  say? 

A.  Yes,  sir. 

Q.  Why  didn’t  you  say  it  when  you  told  your  story  without 
interruption  in  the  first  place? 

A.  Because  I  was  not  asked. 

Q.  You  were  asked  to  describe  your  movements;  wasn’t 
that  one  of  the  things  that  you  thought  you  should  answer? 

A.  I  described  my  movements. 

Q.  All  right;  when  your  wife  went  around  to  her  mother’s 
house  to  get  the  suitcases,  was  that  your  movement? 

A.  Those  were  my  directions. 

Q.  Yes;  but  they  were  your  wife’s  movements? 

A.  Yes. 
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Q.  In  other  words,  weren’t  you  telling  everything  that 
1576  happened  during  that  day  to  the  best  you  recalled  it? 

A.  My  movements;  yes,  sir.  j  * 

Q.  Weren’t  you  telling  everything  that  happened  in  relation 
to  this  case,  isn’t  this  what  you  started  out  to  do  when  you 
were  asked  that  question  by  Mr.  Laughlin? 

A.  I  was  asked  for  my  movements,  and  I  told  my  movements 
on  that  day. 

Q.  Is  that  the  best  answer  you  can  give  for  omitting  the  fact 
about  giving  the  gun — about  getting  the  gun  back  from  Patton? 

A.  Because  I  was  not  asked  about  the  gun. 

Q.  That  is  your  best  answer,  is  it? 

A.  Yes,  sir. 

Q.  Now,  why  didn’t  you  tell  the  police  officer  that  you  h$d 
gotten  that  gun  from  Wright  the  night  before? 

A.  I  didn’t  know  I  had  to. 

Q.  I  believe  you  told  us  you  didn’t  tell  him  anything  abojit 
shooting  rabbits? 

A.  I  stated  in  the  statement  I  signed  about  shooting  rabbits. 

Q.  Didn’t  you  answer  to  Mr.  Williams,  when  he  asked  y<j)U 
if  you  told  the  police  about  shooting  rabbits,  “I  didn’t  tell  them 
anything”? 

A.  I  said  I  didn’t  tell  the  police,  I  said  in  the  statement!  I 
signed,  I  believe  I  said  something  about  shooting  rabbiljs. 
1577  Q.  I  am  asking  you  whether  Mr.  Williams  didn’t  ask 
you  within  ten  minutes  of  this  minute  whether  you  told 
the  police  about  shooting  at  rabbits  in  South  Carolina  arid 
whether  you  didn’t  say  this,  “I  didn’t  tell  the  police  anything}.” 

A.  Which  I  didn’t,  sir,  I  didn’t  tell  the  police  anything,  j 

Q.  All  right,  now,  let  me  ask  you  this,  will  you  explain  how 
this  statement  on  page  3  of  your  confession  got  in  there — I  am 
reading: 

“Did  there  come  a  time  after  the  holdup  that  you  examined 
the  gun  to  ascertain  if  the  one  shell  that  you  say  you  had  in 
the  gun  had  been  fired?  | 

“A.  After  I  got  to  Ridge  Springs,  South  Carolina,  I  opened 
the  gun  and  put  three  more  cartridges  in  the  gun  and  fired  oije 
shot  at  a  rabbit,  then  when  I  got  ready  to  put  the  gun  away,  |I 
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was  taking  the  cartridges  out  and  noticed  there  were  two  empty 
shells.” 

How  did  the  police  get  that  information  to  put  in  that  state¬ 
ment? 

A.  I  don’t  know,  sir. 

Q.  All  right.  You  say  they  didn’t  ask  you  to  tell  where  you 
got  that  gun? 

A.  Yes,  sir. 

Q.  And  that  is  why  you  didn’t  tell  them  you  got  it  from 
Wright? 

1578  A.  No,  sir ;  they  didn’t  ask  me  about  the  gun. 

Q.  Let  me  ask  you  this:  Weren’t  you  asked  this,  on 
page  3  of  your  statement,  which  I  think  is  Government's  Ex¬ 
hibit  20, 1  am  reading  from  a  carbon : 

“Where  did  you  get  possession  of  this  gun? 

“A.  I  got  it  from  a  hallway  in  a  house  on  New  Jersey  Ave¬ 
nue  near  L  Street,  Northwest.” 

Was  that  question  asked  you,  and  did  you  give  that  answer? 
A.  No,  sir;  I  didn’t,  sir. 

Q.  Have  you  ever  been  in  a  hallway  of  a  house  on  New  Jersey 
Avenue  near  L — I  will  withdraw  that. 

Within  a  week  or  ten  days  of  the  Bernstein  shooting  were  you 
in  a  hallway  in  a  house  at  New  Jersey  and  L? 

A.  Not  that  I  recall,  sir. 

Q.  Do  you  know  McCarthy’s  Liquor  Store? 

A.  No,  sir;  I  don’t  recall  that  liquor  store. 

Q.  Now,  you  say  you  knew  Wright  pretty  well,  is  that  right? 
A.  Yes,  sir. 

Q.  And  you  had  gotten  this  gun  from  him  the  week  before, 
right? 

A.  Not  quite  a  week. 

Q.  A  little  less  than  a  week,  you  said? 

A.  Yes,  sir. 

Q.  You  cannot  say  whether  it  was  six  days  or  five  days 

1579  or  four  days? 

A.  It  was  less  than  a  week. 

Q.  You  cannot  say  how  many  days? 

A.  No,  sir. 


Q.  Was  it  more  than  one  day? 

A.  I  would  not  say  how  many  days  it  was. 

Q.  It  could  have  been  the  day  before,  June  4th?  j 

A.  I  still  would  not  say  how  many  days. 

Q.  You  would  not  deny  that  it  could  have  been  on  June 
4th? 

A.  It  was  not  June  4th,  I  know. 

.  Q.  You  are  sure  it  was  not  June  4th? 

A.  Oh,  yes. 

Q.  What  about  June  3d? 

A.  It  could  have  been - 


Q.  It  could  have  been  June  3d? 

A.  I  would  not  say  when  it  was,  I  know  it  was  not  quite  a 
week. 

Q.  Are  you  able  to  deny  it  was  not  on  Monday,  June  3d? 
A.  I  would  not  say  what  day  it  was,  Monday,  Tuesday  |or 
Wednesday. 

Q.  You  knew  that  Wright  worked,  didn’t  you? 

A.  Yes,  sir. 

Q.  Worked  every  day,  didn’t  he — nearly  every  day? 

A..  I  don’t  know  that,  sir. 

1580  Q.  What  time  of  the  day  did  you  see  Wright  cj>n 
Seventh  Street? 

A.  In  the  evening,  sir. 

Q.  What  time? 

A.  I  would  not  say  what  time  it  was. 

Q.  Was  it  dark? 

A.  Yes,  it  was  after  dark. 

Q.  And  did  you  pay  him  for  this  gun? 

A.  No,  sir. 

Q.  He  gave  it  to  you? 

A.  Yes,  sir. 

Q.  It  was  your  gun  all  right,  wasn’t  it? 

A.  No,  sir;  it  was  not  my  gun. 

Q.  Didn’t  you  call  it  that  when  you  testified  about  it? 

A.  I  don’t  recall  whether  I  did  or  not. 

Q.  Let  me  ask  you  if  you  didn’t  testify  the  w^ay  I  will  no\p 
read  to  you,  reading  from  page  1167 : 
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“Patton  then  asked  me  for  my  pistol.  I  gave  my  pistol  to 
Patton  and  he  leaves.” 

You  called  it  your  pistol  in  that  testimony,  didn’t  you? 

A.  Yes,  sir. 

Q.  Now,  you  learned  down  in  South  Carolina  somewhere 
about  Dr.  Bernstein  being  shot,  didn’t  you? 

A.  Yes,  sir. 

Q.  And  you  learned  the  date  of  it? 

1581  A.  I  don’t  know  whether  I  did  learn  the  date  of  it, 
understand  the  date  of  it. 

Q.  You  don’t  know  whether  you  did  or  not? 

A.  No. 

Q.  When  did  you  first  learn  the  date,  to  your  present  recol¬ 
lection,  when  was  it  you  first  found  out  it  was  June  5th  that 
the  shooting  happened? 

A.  I  don’t  recall  when  it  was,  sir. 

Q.  You  were  never  asked  about  your  activities  of  any  day 
but  June  5th,  were  you? 

A.  That  is  right,  sir. 

Q.  And  you  denied  to  them  that  you  had  been  in  Bernstein’s 
Drug  Store,  to  the  officers,  I  mean,  didn’t  you? 

A.  I  was  not  asked  that  by  the  officers. 

Q.  Don’t  you  remember  testifying  earlier  in  this  case  that 
you  did  deny  that  you  were  in  Bernstein’s? 

A.  Oh,  I  denied  it  then,  I  never  was  in  the  store. 

Q.  Did  you  tell  the  officers  you  had  never  been  in  the  store? 
A.  Maybe  I  did,  sir. 

Q.  Maybe  you  did — don’t  you  remember  whether  you  ever 
told  the  officers  you  were  in  Bernstein’s  Drug  Store  on  June 
5th  or  not? 

A.  1  may  have  been  asked,  but  I  cannot  recall  being  over 
there. 

1582  Q.  Were  you  ever  asked  by  the  police  whether  you 
had  been  in  Bernstein’s  the  day  Dr.  Bernstein  was 

murdered? 

A.  I  cannot  recall  whether  I  was  or  not,  sir. 

Q.  Now,  can  you  remember  whether  you  told  the  police  you 
either  did  or  didn’t  tell  them  you  were  there? 

A.  I  can’t  remember,  sir. 
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Q.  No,  all  right,  this  case  started — do  you  remember  fee¬ 
ing  Howard  Wright  on  the  stand  here  in  court? 

A.  Yes,  sir. 

Q.  You  recognized  him,  didn’t  you? 

A.  Yes,  sir. 

Q.  And  you  recognized  him  as  the  person  from  whom  y!ou 
had  gotten  the  gun  the  week  before  the  shooting,  right? 

A.  Yes,  sir. 

Q.  And  when  he  testified  on  the  stand  you  knew  him  to  be 
the  person  from  whom  you  now  say  you  got  that  gun  the  week 
before,  right? 

A.  Yes,  sir. 

Q.  Did  you  ask  that  Wright  be  asked  the  question  whether 
he  had  given  you  that  gun  the  week  before? 

The  Court.  I  don’t  think  you  ought  to  ask  that. 

Mr.  Laughlin.  I  will  object  to  that. 

Mr.  Murray.  I  will  withdraw  that. 

This  concludes  the  inquiry,  that  is  all  I  have  to  ask. 

The  Court.  I  suppose  there  is  no  redirect? 

1583  Mr.  Laughlin.  No  redirect,  Your  Honor. 

The  Court.  What  is  that? 

Mr.  Laughlin.  No  redirect. 

The  Court.  Step  down. 

(Witness  excused.) 

Mr.  Laughlin.  After  conferring  with  Mr.  Flasphaler,  we 
rest.  We  rest  at  this  time. 

The  Court.  Any  rebuttal?  1 

Mr.  Murray.  Yes,  Your  Honor.  See  if  Mr.  McCarthy  is 
here. 

I 

Thereupon  Francis  Edward  McCarthy  was  called  as  ja 
witness  on  behalf  of  the  Government  in  rebuttal  and,  having 
been  first  duly  sworn,  was  examined  and  testified  as  followsj: 

Direct  examination  by  Mr.  Murray: 

Q.  Please  state  your  full  name,  Mr.  McCarthy. 

A.  Francis  Edward  McCarthy. 

Q.  What  is  your  home  address? 

A.  1038  New  Jersey  Avenue. 
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Q.  Where  is  that  street  address,  between  what  streets,  cross- 
streets? 

A.  KandL. 

Q.  How  close  is  it  to  L  street  in  half-blocks,  quarter- 
blocks? 

1584  A.  Well,  it  is  right  on  the  corner,  almost  on  the  cor¬ 
ner,  just  around  the  corner  from  L. 

Q.  Is  that  your  residence? 

A.  That  is  right,  sir. 

Q.  Do  you  also  have  your  own  business? 

A.  That  is  right. 

Q.  What  is  the  address  of  that  business? 

A.  202  L  Street. 

Q.  That  would  be  right  around  the  corner? 

A.  Right  around  the  comer. 

Q.  Were  you  residing  at  that  residence  in  May  or  June  of 
1946? 

A.  That  is  right. 

Q.  Are  you  able  to  identify  the  revolver  I  show  you,  Govern¬ 
ment’s  Exhibit  9? 

A.  Yes,  sir. 

Q.  I  will  ask  you  this  question,  Mr.  McCarthy,  and  just 
answer  it  as  it  is  asked,  don’t  elaborate  upon  it. 

Sometime  before  the  5th  day  of  June,  1946,  did  you  see 
that  weapon  in  the  hallway  of  your  residence? 

A.  That  is  right,  sir. 

Q.  When  was  the  last  time  that  you  saw  it  there? 

A.  Do  you  mind  repeating  that  question? 

Q.  When  was  the  last  time  you  saw  it  in  the  hallway  of  that 
residence? 

1585  A.  Well,  the  night  before  it  was  stolen. 

Q.  Will  you  tell  us  what  day  it  was  that  you  last  saw 
this  weapon  in  the  hallway? 

A.  I  think  I  could  not  state  it  offhand. 

Q.  Can  you  state  when  it  was  in  relation  to  the  day  of 
June  5th? 

A.  No, -I  don’t  believe  I  could. 

Q.  All  right,  can  you  state  how  long  after  that  it  was  that 
you  next  saw  that  gun? 


A.  When  I  saw  it  at  police  headquarters. 

Q.  Well,  tan  you  give  us  any  idea  how  long  afterwards — 
how  long  after  you  had  last  seen  it  in  the  hallway  was  it  tljiat 
you  saw  it  at  police  headquarters? 

A.  Two  or  three  weeks,  I  guess. 

Mr.  Murray.  That  is  all  I  have  to  ask. 

Cross-examination  by  Mr.  Laughlin: 

Q.  Mr.  McCarthy,  what  is  your  occupation? 

A.  I  have  a  liquor  store. 

Q.  And  is  it  at  this  address,  1038 - 

A.  No;  that  is  the  residence. 

Q.  Wnat  is  the  address  of  the  liquor  store? 

A.  202  L  Street. 

Q.  Northwest? 

A.  That  is  correct. 

1586  Q.  Are  you  the  owner  of  that  business? 

A.  That  is  right. 

Q.  Now,  you  have  been  shown  this  pistol,  when  was  the  date 
that  you  say  you  saw  it? 

A.  I  could  not  state  just  what  date  it  was,  sir. 

Q.  Well,  can  you  give  us  an  approximate  idea - 

The  Court.  Step  back  a  little  further,  Mr.  Laughlin. 

Mr.  Laughlin.  Yes,  Your  Honor. 

The  Witness.  Sometime  the  first  couple  weeks  in  June.! 


By  Mr.  Laughlin: 

Q.  In  other  words,  it  could  have  been  as  late  as  June  15tli? 
A.  Yes,  I  guess  so.  . 

Q.  Could  it  have  been  in  May? 

A.  No.  * 

Q.  But  it  could  have  been  the  last  half  of  June? 

A.  Possibly  could  have  been. 

Mr.  Laughlin.  All  right. 

The  Court.  Any  redirect? 

Mr.  Laughlin.  Just  one  minute,  Your  Honor. 

The  Court.  Mr.  Murray,  any  redirect? 

Mr.  Laughlin.  Just  a  minute,  Your  Honor. 

The  Court.  Oh,  I  thought  you  were  through. 
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By  Mr.  Laughlin: 

.  v 

Q.  Did  I  understand  that  was  your  pistol,  sir? 

1587  A.  It  is  right  now;  it  belonged  to  my  father  before 
he  died. 

Q.  And  do  you  recall  when  you  last  had  it  in  your  hands,  sir? 
A.  Yes. 

Q.  When? 

A.  The  night  before  it  was  stolen,  I  had  it  cleaned. 

Q.  By  the  way,  you  can  answer  this  question,  Mr.  McCarthy, 
yes  or  no ;  do  you  know  a  man  named  Wright? 

A.  Yes;  I  do. 

Q.  A  colored  man? 

A.  No. 

Q.  Have  you  been  to  police  headquarters  on  this  case? 

A.  That  is  right. 

Q.  Who  brought  you  there? 

A.  I  was  summoned  down  there  by  an  officer,  I  don’t  know 
just  which  one  it  was,  that  was  on  the  case. 

Q.  Did  you  recall  while  at  headquarters  that  a  certain  col¬ 
ored  man  or  colored  men  were  pointed  out  to  you? 

A.  No. 

Q.  Do  you  ever  recall  being  shown  a  picture  of  a  man  named 
Wright? 

A.  No,  sir. 

Q.  Now,  you  say  this  pistol  was  stolen,  did  you  make  a  report 
to  police  headquarters? 

1588  A.  I  reported  it  to  the  detective  the  night  of  the  rob¬ 
bery. 

Q.  You  mean  the  robbery  of  your  pistol? 

A.  That  is  right. 

Q.  To  whom  did  you  report? 

A.  Officer  Scott,  Detective  Sergeant. 

Q.  You  mean  of  the  Homicide  Squad,  Detective  Edgar  Scott? 
A.  I  don’t  know  what  his  first  name  is. 

Q.  Was  it  somebody  in  the  Robbery  Squad? 

A.  I  could  not  tell  you  which  squad  he  is  with. 

Q.  Now  then,  can  you  tell  us  this,  whether  any  arrests  were 
made  in  connection  with  this? 
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A.  I  think  so,  in  connection  with - 

Mr.  Murray.  Just  a  minute,  I  think  I  should  advise  counsel 
of  something,  I  am  not  objecting,  if  you  want  to  bring  it  out, 

but  I  should  state  something - 

Mr.  Laughlin.  Well,  he  can  answer  this  question. 

Mr.  Murray.  All  right. 

The  Court.  Well  now,  you  may  ask  the  question,  if  you  wiki. 
Mr.  Murray.  I  am  not  interfering  with  the  answer. 

Mr.  Laughlin.  He  can  answer  that  question  yes  or  no,  Your 
Honor. 

Mr.  Murray.  He  was  not  asked  to  do  that. 

1589  By  Mr.  Laughlin  : 

Q.  I  will  now  ask  you  the  question,  were  there  any 
arrests  made  in  connection  with  your  stolen  pistol? 

A.  Yes. 

1590  Q.  Mr.  McCarthy,  were  you  told  who  was  arrested  in 
that  case? 

The  Court.  I  think  that  is  beyond  the  proper  scope  of  cross- 
examination. 

Mr.  Laughlin.  I  do  not  think  so,  Your  Honor.  I  think  it 
goes - 

The  Court.  I  will  let  him  answer.  Answer  yes  or  no.  Were 
you  told  who  was  arrested? 

The  Witness.  Yes,  sir. 

By  Mr.  Laughlin: 

Q.  I  will  ask  you  this  question :  Did  you  ever  testify  in  court 
in  that  case? 

A.  No,  sir. 

#  #  *  *  * 

1591  Reginald  Joseph  Wheeler,  one  of  the  defendant®, 
was  recalled  as  a  witness  for  and  in  his  own  behalf,  and, 

having  been  previously  duly  sworn,  was  examined  and  testified 
further  as  follows: 

Further  cross-examination  by  Mr.  Murray. 

I 

Q.  I  was  asking  you  in  the  beginning  of  my  cross-examinh- 
tion  about  15  minutes  ago  about  your  testimony  on  your  mov^- 
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ments  on  that  day  of  June  5.  Then  I  read  more  than  one  page 
of  your  testimony.  Don’t  you  remember? 

A.  Yes,  I  remember  your  reading. 

Q.  And  the  last  part  of  it  was  that  you  had  gone  over  to  your 
mother’s  house  around  4  or  5  o’clock.  Do  you  remember  that? 
A.  Yes,  sir. 

1592  Q.  Then  I  asked  you  -why  you  didn’t  tell  about  Patton 
returning  the  gun  to  you.  Now,  I  am  going  to  ask  you 

the  question  which  I  forgot. 

In  that  testimony  which  you  gave  on  the  same  day,  Novem¬ 
ber  14, 1946,  when  you  first  appeared  on  the  stand  as  a  witness 
before  the  jury  and  the  Court,  I  will  ask  you  if  you  were  not 
asked  these  questions  and  gave  these  answers  which  I  will  now 
read  to  you. 

Mr.  Laughlin.  What  page  is  that,  Mr.  Murray? 

Mr.  Murray.  Page  1216,  Volume  9. 

By  Mr.  Murray: 

Q.  How  long  before  June  5  was  the  last  time  that  you  had 
seen  Patton  at  the  Corcoran  Street  address? 

“A.  About  a  couple  of  months,  I  guess. 

“Q.  When  was  the  next  time  after  June  5  that  you  saw  Patton 
either  there  or  anywhere? 

“A.  The  next  time  I  saw  Patton  was  in  the  District  Jail.” 
Did  you  so  testify? 

A.  Yes,  sir. 

Mr.  Murray.  That  is  all  I  had  to  ask. 

***** 

1593  Mr.  Murray.  I  do  wish  to  speak  to  the  Court,  yes. 
(Thereupon,  counsel  approached  the  bench  and  the 

following  proceedings  were  had  out  of  the  hearing  of  the  jury:) 

Mr.  Murray.  If  Your  Honor  please,  the  request  of  Mr. 
Laughlin  to  reopen  the  case,  although  it  was  without  objection 
on  my  part,  did  take  me  by  surprise  and  when  Wheeler  testified 
that  he  had  obtained  this  gun  from  Wright  that  was  the  first 
time  that  he  had  said  that  he  got  that  gun  from  Wright.  I 
think  I  should  be  permitted  to  rebut  that  by  producing  Wright 
to  deny  it.  I  have  not  been  able  to  do  so.  The  police  officers 


in  the  case  left  the  courtroom  when  the  case  was  announced  jas 
closed. 

The  Court.  Yes. 

Mr.  Murray.  There  is  one  of  them  in  here  now  but  I  am 
quite  sure  that  I  cannot  produce  Wright  this  afternoon.  j 

The  Court.  I  am  perfectly  willing  to  give  you  more  time  for 
that  purpose  if  you  think  it  is  necessary. 

What  is  the  materiality  from  whom  and  when  the  defendant 
Wheeler  procured  the  pistol?  The  point  is  he  had  it  on  tfye 
morning  of  the  5th  of  June.  He  admitted  he  had  it  from  thjie 
afternoon  of  the  5th  of  June  until  he  was  arrested  in  Soutjh 
Carolina.  The  only  question  is  as  to  what  happened  to  tne 
pistol  between  the  early  morning  of  June  5  and  the  afternoon 
of  June  5. 

1594  Mr.  Murray.  That  is  true,  but  you  will  recall  when 
Mr.  Laughlin  was  asking  Wheeler  about  getting  that  pis¬ 
tol  that  very  matter  was  discussed  and  I  said  I  didn’t  see  th|e 
materiality  but  I — if  it  was  to  be  allowed — I  would  be  per¬ 
mitted  to  rebut  and  the  Court  stated  I  would  be. 

The  Court.  Yes,  I  did  say  that,  of  course,  and  I  thought  that 
was  the  purpose  of  producing  the  witness  McCarthy.  I  will 
let  you  rebut  it  but  I  am  just  inquiring  what  materiality  it  has- 

Mr.  Murray.  I  don’t  think  it  has  any  materiality.  I  don|t 
think  it  makes  any  difference  when  he  got  the  gun  if  he  had  it 
on  the  day  of  the  murder.  The  only  issue  is  if  it  did  get  out  c^f 
his  hands. 

The  Court.  Precisely.  If  you  feel  it  is  important  to  thp 
Government’s  case  to  produce  Wright  I  will  give  you  tha.t 
opportunity  but  I  do  not  see  the  importance. 

Mr.  Murray.  I  personally  do  not  either  but  I  do  not  want  to 
be  charged  in  argument  this  way,  “Why  didn’t  the  Government 
bring  him  back  if  it  is  not  true?” 

The  Court.  Is  it  your  intention  to  say  that? 

Mr.  Laughlin.  At  this  time  I  don’t  know  just  what  I  shaty 
argue. 

The  Court.  Of  course,  I  am  not  going  to  commit  you  to  that 

Mr.  Murray.  I  ask  to  rebut  it  then. 
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1595  The  Court.  If  he  says  that,  I  am  going  to  stop  him 
and  say  that  you  asked  permission  to  produce  Wright 

and  I  said  it  was  not  material. 

Mr.  Laughlin.  Then  I  want  you  to  say  further  that  I  had 
no  objection  to  his  again  producing  Wright. 

The  Court.  Yes,  you  make  that  statement.  As  a  matter  of 
fact,  Mr.  Murray,  you  know  I  like  to  hew  pretty  close  to  the 
rule  that  a  witness  may  not  be  contradicted  on  an  immaterial 
matter  merely  for  the  purpose  of  affecting  his  credibility. 

Mr.  Murray.  Yes. 

The  Court.  And  I  am  not  so  sure  that  is  not  within  that  rule, 
because  the  only - 

Mr.  Murray  (interposing).  What  are  you  referring  to  now, 
Wright? 

The  Court.  No,  Wheeler’s  testimony  as  to  who  he  got  the 
pistol  from.  The  only  effect  that  contradiction  would  have 
would  be  to  affect  his  credibility,  wouldn’t  it? 

Mr.  Murray.  Yes:  I  think  so. 

The  Court.  If  that  is  so  we  do  have  the  rule  that  you  may  not 
contradict  the  witnesses  on  immaterial  matters  to  affect  credi¬ 
bility. 

Mr.  Murray.  I  am  delighted  to  have  that  rule  recognized 
and  adhered  to. 

The  Court.  I  was  adhering  to  it  as  against  Mr.  Laugh¬ 
lin. 

1596  Mr.  Murray.  But  take  this  McCarthy  incident,  I  have 
some  doubt  whether  that  is,  strictly  speaking,  rebuttal. 

The  Court.  I  have  some  question  whether  it  was,  but  it  was 
not  objected  to. 

Mr.  Murray.  That  was  the  dilemma  I  was  in. 

The  Court.  I  will  say  I  ruled  out  the  recall  of  Wright  because 
I  did  not  regard  it  as  material. 

Mr.  Laughlin.  Even  if  it  was  with  my  permission? 

The  Court.  Yes.  I  will  say  that  even  though  counsel  did  not 
object,  I  regard  it  as  an  unnecessary  consumption  of  time. 

Mr.  Laughlin.  Would  Your  Honor  say  I  was  hoping  they 
would  recall  Wright,  and  I  so  state  now?  I  was  hoping  you 
would  grant  Mr.  Murray’s  request. 
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The  Court.  You  may  say  that  if  you  wish,  but  I  am  going 
to  interrupt  you.  I  am  going  to  explain  to  the  jury  that  jt 
took  the  responsibility  for  barring  the  recall  of  Wright  because 
I  did  not  think  it  was  material  and  I  did  not  want  to  prolong  th|e 
trial  for  the  purpose  of  getting  information  on  matters  that  d 
not  affect  the  guilt  or  innocence  of  the  defendants. 

Mr.  Laughlin.  It  would  be  perfectly  proper  for  me  to 
the  jury  I  was  hoping  they  would  recall  him? 

The  Court.  But  you  run  the  risk  of  my  interruption.  As  tl> 
the  testimony  of  McCarthy,  I  do  not  see  wjiat  the  testi- 
1597  mony  rebuts.  v 

Mr.  Murray.  I  do  not  see  either  but  I  was  not  going 
to  be  caught  by  not  recalling  him  and  then  have  it  argued. 

The  Court.  It  is  not  for  me  to  say  what  the  testimony  of 
McCarthy  rebuts.  I  have  the  privilege  of  commenting  on  the 
evidence  but  I  do  not  have  to  exercise  the  privilege. 

Mr.  Laughlin.  Then  I  make  the  motion  that  his  testimony 
be  stricken  in  that  it  is  not  rebuttal. 

The  Court.  The  motion  comes  too  late  and  the  motion 
denied  on  that  ground. 

Mr.  Laughlin.  Why  is  it  too  late? 

The  Court.  It  should  have  been. made  at  the  time  the  testi¬ 
mony  was  elicited. 

Mr.  Laughlin.  When  would  I  have  known? 

The  Court.  As  soon  as  the  answer  was  made. 

Mr.  Laughlin.  I  want  to  preserve  that  point. 

The  Court.  We  are  ready  to  proceed? 

* 

*  *  *  *  ,  # 

1615  PROCEEDINGS 


Argument  on  Behalf  of  the  United  States 

***** 

Mr.  Murray.  *  *  * 

***** 

1706  Now,  Your  Honor,  may  I  comment  upon  the  law  as 
to  flight? 

The  Court.  Upon  what? 
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Mr.  Murray.  Upon  the  law  as  to  flight? 

1707  The  Court.  Yes,  indeed,  I  think  I  shall  probably 
charge  on  that,  but  you  may  comment  on  it. 

Mr.  Laughlin.  That  is  over  my  objection,  Your  Honor. 

The  Court.  Yes,  of  course.  ✓ 

Mr.  Murray.  Without  attempting  to  anticipate  the  instruc¬ 
tions  of  the  Court  in  advance,  what  His  Honor  will  tell  you; 
in  a  general  way  the  law  recognizes  that  running  away,  flight 
from  one’s  usual  haunts  might  be  an  indication  that  he  has 
a  consciousness  of  having  done  something  wrong.  There  is 
some  quotation  used  in  that  connection — I  don’t  recall — like  a 
certain  type  of  guilty  person  runs  like  a  rabbit  and  the  other 
one  will  stand  sturdy  as  a  lion,  or  some  such  words  as  that. 

The  law  recognizes  that  that  might  apply.  Well,  if  you 
find  that  an  individual  did  run  away  to  escape  from  an  arrest 
in  this  case,  why  did  he  run?  Guilty  people  run.  Innocent 
people  don’t,  so  you  may  consider  that  fact,  along  with  others. 

Patton,  on  the  other  hand,  stayed  here,  so  you  have  the 
choice  of  each.  Patton  stayed  here,  and  they  argue  that  is 
proof  he  is  not  guilty,  and  Wheeler  ran  away.  But  the  proposi¬ 
tion  is  he  is  not  guilty  because  he  shows  himself  up  at  the 
Union  Station.  You  may  take  your  choice  of  these  arguments. 
Personally,  the  Government  has  such  a  wealth  of  evidence  here 
that  we  could  only  refer  briefly  to  certain  items.  That  fact, 
along  with  flight  from  the  District  of  Columbia  on  June  oth 
might  be  considered  by  you  to  be  of  some  importance  in  this 
case. 

*  .  *  *  #  * 

1712  The  Court.  We  will  suspend  at  this  time,  Mr.  Mur¬ 
ray. 

Mr.  Murray.  I  will  feel  confident  that  I  could  finish 

1713  in  five  or  ten  minutes,  Your  Honor. 

The  Court.  Well,  we  can  continue,  if  you  wchild 
rather  close  today. 

Mr.  Murray.  I  would  prefer  to  close,  if  you  will  allow  me 
ten  minutes  tomorrow,  I  will  close  then. 

The  Court.  I  think  that  would  be  better. 
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Mr.  Laughlin.  Of  course,  I  would  prefer  for  the  record, 
Your  Honor,  that  he  finish  tonight. 

•  The  Court.  I  know.  I  think  the  jury  has  been  listening 
all  day  long,  I  think  we  would  better  release  them  until  the 
morning. 

Members  of  the  jury,  this  case  will  be  submitted  to  you  to¬ 
morrow  morning.  We  will  suspend  at  this  time,  and  please  be 
in  your  seats  at  ten  o’clock  tomorrow  morning. 

(Whereupon,  at  3:35  o’clock,  p.  m.,  a  recess  was  taken  dntil 
10  o’clock,  a.  m.,  tomorrow,  Thursday,  November  21,  1946.) 

1716  Mr.  Laughlin.  Your  Honor,  may  we  come  to  the 
bench  before  Mr.  Murray  begins? 

The  Court.  Yes,  indeed. 

(Thereupon,  counsel  approached  the  bench  and  the  follow¬ 
ing  proceedings  were  had  out  of  the  hearing  of  the  jury:)  i 

Mr.  Laughlin.  Your  Honor,  so  there  will  be  no  interrup¬ 
tion  and  while  Mr.  Murray  is  completing  his  argument,  I  am 
passing  up  to  you,  so  you  can  examine  it,  a  prayer  that  I  pre¬ 
pared  on  accomplice. 

The  Court.  I  am  going  to  grant  that,  in  substance,  but  ofily 
in  substance. 

Mr.  Murray.  Which  one  is  that,  Your  Honor? 

The  Court.  No.  6.  I  do  not  charge  in  that  phraseology.! 

Mr.  Laughlin.  May  I  have  an  exception  then? 

The  Court.  Yes. 

Mr.  Laughlin.  I  am  handing  you  a  prayer  on  leaving  the 
jurisdiction,  No.  7,  and  also  on  alibi,  No.  8. 

The  Court.  Denied.  Of  course,  this  is  a  little  late  with  ypur 
prayers. 

Mr.  Laughlin.  Yes,  it  is;  but  it  has  been  impossible  to  pre¬ 
pare  them  before,  Your  Honor. 

I  want  my  own  on  reasonable  doubt,  Your  Honor  . 

1717  Mr.  Murray.  Are  you  offering  4  and  5? 

Mr.  Laughlin.  No,  I  am  not. 

The  Court.  I  will  grant  that,  in  substance,  but  I  use  ipy 
own  phraseology.  The  law  is  well  settled  that  the  Court  does 

737770 — 17 - 39 
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*  not  have  to  use  counsel’s  phraseology  but  I  am  going  to  con¬ 
vey  that  same  thought  in  different  phraseology. 

Mr.  Laughlin.  Your  Honor,  so  we  won’t  have  to  come  to 
the  bench  again,  I  am  at  this  time  going  to  object  if  Your 
Honor  comments  on  the  evidence. 

The  Court.  You  do  not  know  what  my  comments  are  going 
to  be. 

Mr.  Laughlin.  This  being  a  capital  case,  I  am  going  to  ob¬ 
ject  to  any  comment  on  evidence. 

The  Court.  You  mean  you  object  to  my  commenting  on 
the  evidence? 

Mr.  Laughlin.  Yes;  commenting  on  the  evidence. 

The  Court.  I  am  not  going  to  comment  on  the  evidence, 
I  am  going  to  summarize  the  evidence  but  I  am  not  going  to 
comment  on  it. 

Mr.  Laughlin.  Of  course,  when  you  summarize  it  you  will 
do  it  on  both  sides. 

The  Court.  Yes.  I  am  going  to  point  out  the  evidence  on 
both  sides  as  I  see  it  and  I  am  going  to  emphasize  my  summary 
is  not  binding  on  the  jury. 

Mr.  Laughlin.  You  will  say  that  too? 

1718  The  Court.  Of  course.  I  always  do  when  I  comment 
on  the  evidence. 

Mr.  Laughlin.  Also,  I  assume,  Your  Honor,  it  must  be  the 
verdict  of  each  individual  juror? 

The  Court.  No;  I  never  state  that. 

Mr.  Laughlin.  May  I  preserve  that? 

The  Court.  Yes. 

Mr.  Laughlin.  I  would  like  to  make  the  request  that  Your 
Honor  tell  the  jury — You  join  in  this,  Mr.  Williams? 

Mr.  Williams.  Yes. 

Mr.  Laughlin.  It  should  be  the  verdict  of  each  individual 
juror. 

The  Court.  I  never  charge  that. 

Mr.  Laughlin.  All  right. 

Then  that  will  be  considered  the  same  as  if  filed  that  I  sub¬ 
mitted  a  prayer  to  that  effect? 

The  Court.  Yes. 

Mr.  Laughlin.  Just  to  preserve  the  point. 
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The  Court.  I  think  oral  prayers  are  just  as  good  as  written 
prayers. 

Mr.  Laughlin.  Yes,  if  you  have  conceded  it  would  be  just 
as  good  as  a  written  prayer. 

The  Court.  Yes. 

*  *  *  #  *  I 

j 

1724  CHARGE  OF  THE  COURT  TO  THE  JURY  i 

I 

I 

The  Court  (Holtzoff,  J.) :  Members  of  the  jury,  we  have 
now  reached  the  final  stage  of  this  case  when  the  issues  of  fact 
are  to  be  submitted  to  you  for  final  determination. 

The  defendants,  Reginald  J.  Wheeler  and  Jesse  James  Pat¬ 
ton,  are  before  this  Court  charged  with  murder  in  the  first  de¬ 
gree  committed  in  the  course  of  two  robberies  perpetrated  Ion 
June  5,  1946,  in  a  drug  store  owned  by  Maurice  L.  Bernstein  at 
18th  Street  and  Florida  Avenue  in  the  District  of  Columbjia. 

The  indictment  consists  of  two  counts,  stating  the  charge 
against  the  defendants  alternatively.  You  will  consider  orlly 
the  first  count  as  the  second  count  is  out  of  the  case. 

The  first  count  of  the  indictment  charges  that  on  or  aboiut 
June  5,  1946,  Reginald  J.  Wheeler  and  Jesse  James  Pattern 
perpetrated  and  attempted  to  perpetrate  a  robbery  by  stealing 
and  taking  from  the  immediate  actual  possession  of  Maurice  L. 
Bernstein  and  Thomas  F.  Nusbickel  an  unknown  sum  of  money 
which  was  the  property  of  Bernstein  and  that  Wheeler  arid 
Patton  also  perpetrated  and  attempted  to  perpetrate  another 
robbery  by  stealing  and  taking  about  $35  in  money  which  be¬ 
longed  to  Maurice  L.  Bernstein  from  the  immediate  actual  pos¬ 
session  of  Iola  Latney  in  whose  care  and  custody  the  money 
was  at  that  time. 

The  indictment  further  charges  that,  while  perpe- 

1725  trating  and  attempting  to  perpetrate  these  two  robbeij- 
ies,  the  defendants,  Reginald  J.  Wheeler  and  Jesse  James 

Patton,  shot  and  murdered  Maurice  L.  Benistein  with  a  pistdl 
held  in  the  hand  of  Reginald  J.  WTheeler.  It  now  becomes  your 
duty  to  determine  whether  these  defendants  are  guilty  of  thi 
crime  with  which  they  are  charged.  You  must  reach  your  conf 
elusion  objectively  and  dispassionately,  without  emotion  ancj 
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without  sympathy,  solely  on  the  basis  of  the  evidence  adduced 
before  you. 

Before  discussing  the  charge  against  the  defendants  in  this 
case,  I  shall  first  summarize  for  you  the  general  principles  of 
law  that  must  govern  you  and  guide  you  in  determining  the 
issues  in  this  case. 

It  is  the  function  and  duty  of  the  jury  to  determine  the  issues 
of  fact,  that  is,  whether  the  defendants  are  guilty  or  not  guilty. 
It  is  the  duty  of  the  Court  to  instruct  you,  members  of  the 
jury,  as  to  the  law  governing  this  case.  You  are  bound  and 
obligated  to  follow  the  Court’s  instructions  as  to  the  law  and 
to  take  the  law  from  the  Court  but  you,  members  of  the  jury, 
are  the  sole  judges  of  the  facts  and  you  must  determine  the 
facts  for  yourselves  solely  from  the  evidence  presented  at  this 
trial.  The  Court  will  discuss  the  facts  and  the  evidence  insofar 
as  it  is  appropriate  with  a  view  of  endeavoring  to  aid  you  in 
your  deliberations  and  in  arriving  at  a  conclusion  but, 
1726  if  your  recollection  of  the  evidence  in  any  particular 
differs  from  the  Court’s  recollection,  then  your  recollec¬ 
tion  must  prevail  because  the  final  decision  on  the  facts  is  solely 
within  your  province. 

The  fact  that  a  defendant  has  been  charged  with  a  crime 
and  has  been  indicted  is  not  to  be  taken  as  an  indication  of 
his  guilt.  The  sole  purpose  of  an  indictment  is  to  bring  a  de¬ 
fendant  before  the  court.  An  indictment  is  the  machinery 
and  the  procedure  provided  by  law  for  placing  a  defendant  on 
trial. 

Every  defendant  in  a  criminal  case  is  presumed  to  be  in¬ 
nocent  and  this  presumption  attaches  to  him  throughout  the 
trial.  The  burden  of  proof  is  on  the  Government  to  prove  a 
defendant  guilty  beyond  a  reasonable  doubt.  Unless  the  Gov¬ 
ernment  sustains  this  burden  and  proves  beyond  a  reasonable 
doubt  that  a  defendant  has  committed  every  element  of  the 
offense  with  which  he  is  charged,  the  jury  must  find  him  not 
guilty. 

Proof  beyond  a  reasonable  doubt,  however,  does  not  mean 
proof  "beyond  any  doubt  whatsoever.  It  means  proof  to  a  moral 
certainty  and  not  necessarily  proof  to  an  absolute  certainty. 
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By  a  reasonable  doubt  is  meant,  as  its  name  implies,  a  doubt 
based  on  reason,  a  doubt  for  which  you  can  give  a  reason  to 
yourself,  and  not  any  whimsical  and  capricious  conjecture. 

I  think  I  can  explain  to  you  the  meaning  of  the  phrase 

1727  “proof  beyond  a  reasonable  doubt”  in  simple  everyday 
phraseology.  Proof  beyond  a  reasonable  doubt  simply 

means  this:  If,  after  an  impartial  comparison  and  consideratidn 
of  all  the  evidence,  you  can  say  to  yourself  that  you  are  npt 
satisfied  of  the  defendant’s  guilt  then  you  have  a  reasonable 
doubt.  On  the  other  hand  if,  after  such  impartial  comparison 
and  consideration  of  all  the  evidence,  you  can  truthfully  an[i 
candidly  say  to  yourself  that  you  have  an  abiding  conviction  cjf 
the  defendant’s  guilt,  such  as  you  would  be  willing  to  act  upoifi 
in  the  more  weighty  and  important  matters  relating  to  youjr 
own  affairs,  then  you  have  no  reasonable  doubt.  I 

In  determining  whether  the  Government  has  established  th^ 
charge  against  the  defendants  beyond  a  reasonable  doubt,  you 
will  consider  and  weigh  the  testimony  of  all  of  the  witnesses 
who  have  testified  before  you  and  all  of  the  circumstances  con4 
cerning  which  testimony  has  been  introduced.  You  are  the 
sole  judges  of  the  credibility  of  witnesses.  In  other  words,! 
you  and  you  alone  are  to  determine  whether  to  believe  any! 
witness  and  the  extent  to  which  any  witness  should  be  be-i 
lieved.  In  determining  whether  to  believe  the  testimony  of j 
any  witness  and  in  weighing  the  testimony  of  any  witness,  you 
may  consider  the  demeanor  and  the  behavior  of  the  witness  on 
the  witness  stand;  the  witness’  manner  of  testifying;  whether 
the  witness  impresses  you  as  a  truth-telling  individual ;  whether  i 
the  witness  impresses  you  as  having  an  accurate  memory  | 

1728  and  recollection  and  whether  the  witness  has  any  inter-  | 
est  in  the  outcome  of  this  case.  If  you  find  that  any  1 

witness  wilfully  testified  falsely  as  to  any  material  fact  con¬ 
cerning  which  the  witness  could  not  have  been  mistaken,  you 
are  then  at  liberty,  if  you  deem  it  wise  to  do  so,  to  disregard 
the  entire  testimony  of  such  witness  or  any  part  of  the  testi-  ! 
mony  of  such  witness.  If,  upon  consideration  of  the  entire 
evidence,  there  is  any  reasonable  hypothesis  or  theory  disclosed 
by  the  evidence  consistent  with  innocence  then  the  jury  must 
find  the  accused  not  guilty.  j 
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Having  now  summarized,  members  of  the  jury,  the  appli¬ 
cable  general  principles  of  law  that  must  govern  you,  I  shall 
pass  on  to  discuss  the  specific  charge  against  the  defendants 
in  greater  detail. 

As  I  have  already  indicated  to  you  the  defendants  are 
charged  with  murder  in  the  first  degree.  It  is  charged  that 
they  jointly  committed  two  robberies  in  the  drug  store  at  18th 
and  Florida  Avenue,  one  robbery  against  Maurice  L.  Bern¬ 
stein  and  Thomas  F.  Nusbickel  and,  at  the  same  time,  another 
robbery  against  Iola  Latney  and  that,  in  the  perpetration  of 
these  two  robberies,  the  defendant  Wheeler  shot  and  killed 
Maurice  L.  Bernstein  and,  as  a  result,  both  defendants  are 
charged  with  murder  in  the  first  degree. 

The  District  of  Columbia  Code  of  Laws  contains  several 
definitions  of  murder  in  the  first  degree.  I  shall  read  to 
1729  you  the  particular  definition  which  is  applicable  to  this 
case  and  under  which  this  indictment  has  been  drawn. 
The  law  provides  as  follows: 

“Whoever,  being  of  sound  memory  and  discretion,  without 
purpose  so  to  do  kills  another  in  perpetrating  or  in  attempting 
to  perpetrate  any  robbery,  is  guilty  of  murder  in  the  first 
degree.” 

The  statute  means  this:  If  one  person  kills  another  in  the 
perpetration  of  a  robbery  or  in  attempting  to  perpetrate  a  rob¬ 
bery,  the  killing  constitutes  murder  in  the  first  degree.  Under 
such  circumstances,  it  does  not  make  any  difference  whether 
the  killing  was  committed  with  or  without  purpose  so  to  do. 
Any  killing,  even  if  committed  without  any  purpose  so  to  do, 
even  if  it  is  accidental,  if  it  is  committed  in  perpetrating  a  rob¬ 
bery  is  murder  in  the  first  degree  under  our  law. 

If  two  or  more  persons,  acting  together  and  jointly,  are  per¬ 
petrating  a  robbery  or  attempting  to  perpetrate  a  robbery  and 
one  of  them,  in  the  course  of  the  robbery  and  as  part  of  the 
robbery,  kills  another  person,  then  all  the  perpetrators  of  the 
robbery  are  guilty  of  murder  in  the  first  degree.  If  one  person 
is  perpetrating  or  attempting  to  perpetrate  a  robbery  and  an¬ 
other  person  aids  and  abets  him  in  so  doing  and  the  first  of  these 
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two  persons,  in  the  course  of  the  robbery  and  as  part  of 

1730  the  robbery,  kills  a  human  being  then  both  the  person 
who  committed  the  killing  and  the  person  who  aided  and 

abetted  him  in  the  robbery  are  both  guilty  of  murder  in  the  firjst 
degree. 

It  is  the  contention  of  the  Government  that  the  defendant 
Wheeler  and  the  defendant  Patton,  jointly,  committed  or  at¬ 
tempted  to  commit  simultaneously  or  practically  simultane¬ 
ously  the  two  robberies  referred  to  in  the  indictment,  both  rob¬ 
beries  being  committed  in  the  drug  store,  and  that  while  perpe¬ 
trating  these  two  robberies  or  attempting  to  perpetrate  th)e 
defendant  Wheeler  shot  and  killed  Maurice  L.  Bernstein,  there¬ 
by  making  both  defendants  guilty  of  murder  in  the  first  de¬ 
gree.  Under  the  circumstances  of  this  case,  the  elements  of 
the  offense  of  murder  in  the  first  degree  which  the  Government 
must  establish  beyond  a  reasonable  doubt  are  as  follows: 

First,  that  the  defendants  were  jointly  perpetrating  or  at¬ 
tempting  to  perpetrate  one  or  more  robberies; 

Second,  that  in  the  course  of  so  doing  one  of  the  defendants 
shot  the  deceased,  Maurice  L.  Bernstein  ; 

Third,  that  Maurice  L.  Bernstein  died  as  a  result  of  the 
wound  so  inflicted ;  and, 

Fourth,  that  the  shooting  was  within  the  scope  of  the  robbery 
or  robberies  which  the  two  defendants  undertook  to  commit. 

If  each  of  these  elements  is  established  beyond  a  reasonable 
doubt  then  both  defendants  may  be  found  guilty  of 

1731  murder  in  the  first  degree.  If,  however,  you  find  thatj 
Wheeler  perpetrated  a  robbery  and,  in  the  course  of  the; 

perpetration  of  the  robbery,  Wheeler  fatally  shot  Bernstein 
but  that  Patton  did  not  participate  in  the  robbery  in  the  course 
of  which  the  shooting  took  place,  then  only  the  defendant 
Wheeler  may  be  found  guilty. 

Now  then,  what  is  robbery?  A  robbery  too  is  defined  very 
simply  in  the  District  of  Columbia  Code  and  because  the  defini-  j 
tion  is  very  simple  I  shall  read  it  to  you  from  the  statute : 

“Whoever  by  force  or  violence,  whether  against  resistance  or  I 
by  sudden  or  stealthy  seizure  or  snatching,  or  by  putting  in 
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fear,  shall  take  from  the  person  or  immediate  actual  possession 
of  another  anything  of  value,  is  guilty  of  robbery.” 

On  this  point,  the  Government’s  evidence  tends  to  show  that 
money  belonging  to  Maurice  L.  Bernstein  was  taken  from  a 
cash  register  which  was  in  charge  of  Nusbickel  in  the  rear  of 
the  drug  store  and  that  some  money  was  also  taken  from  an¬ 
other  cash  register  which  was  in  charge  of  Iola  Latney  in  the 
front  of  the  store.  If  you  find  these  to  be  the  facts  then,  in  the 
eyes  of  the  law,  the  money  may  be  said  to  have  been  taken 
from  the  immediate  actual  possession  of  Maurice  L.  Bernstein 
and  Thomas  F.  Nusbickel  and  from  the  immediate  actual 
possession  of  Iola  Latney. 

1732  The  Government’s  evidence  also  tends  to  how  that 
in  both  instances  the  money  was  taken  by  force  and 

violence  and  if  you  so  find,  you  may  also  conclude  that  the 
two  robberies  were,  in  fact,  perpetrated  or  were  attempted  to 
be  perpetrated.  If  you  find  that  Wheeler  and  Patton  were 
jointly  engaged  in  committing  the  two  robberies  and  that,  in 
the  course  of  so  doing,  Wheeler  shot  and  killed  Bernstein  then 
both  defendants  may  be  found  guilty  of  murder  in  the  first 
degree.  It  is  immaterial  that  the  gun  was  held  and  that  the 
shooting  was  done  by  only  one  of  them. 

The  evidence  introduced  in  this  case  may  be  briefly  summar¬ 
ized  as  follows:  The  evidence  of  the  Government  tends  to  show 
that  on  the  morning  of  June  5,  1946,  two  men  entered  Bern¬ 
stein’s  drugstore  at  18th  and  Florida  Avenue  for  the  purpose 
of  committing  a  holdup;  that  one  of  the  two  men  proceeded 
to  the  rear  of  the  store  and  held  up  the  pharmacist,  Nusbickel, 
while  the  other  man  went  to  the  front  of  the  store  where  the 
soda  fountain  was  located  and  held  up  Viola  Latney  and  Vir¬ 
ginia  Stephens,  two  women  who  were  employed  behind  the 
soda  fountain ;  that  there  was  a  cash  register  located  at  each 
of  these  two  points;  that  the  perpetrator  of  the  crime  took 
money  from  each  of  the  two  cash  registers  by  force  and  vio¬ 
lence  ;  that,  in  the  course  of  the  perpetration  of  the  crime  the 
man  who  had  proceeded  to  the  rear  of  the  store  shot  the  pro¬ 
prietor,  Maurice  L.  Bernstein,  who  had  come  up  the 

1733  stairs  from  the  basement  while  the  robbery  was  being 
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committed  and  that  Bernstein  almost  immediately  died  from 
the  gunshot  wound  so  inflicted  on  him. 

The  Government  contends  that  the  defendants  Wheeler  and 
Patton  were  the  two  men  who  Jointly  committed  the  crime; 
that  Wheeler  was  the  man  who  perpetrated  the  robbery  in  the 
rear  of  the  store  and  fired  the  'fatal  shot  and  that  Patton  was 
the  man  who  stationed  himself  at  the  soda  fountain  and  acted 
jointly  with  Wheeler  or  aided  and  abetted  Wheeler.  It  is  ndt 
denied  that  the  two  robberies  were  committed,  as  the  Governs 
ment  indicates.  Further,  it  is  not  denied  that  Bernstein  was 
shot  by  one  of  the  two  robbers  in  the  perpetration  of  the  rob¬ 
bery  and  that  he  died  as  a  result  of  the  wound  so  inflicted  on 
him. 

Wheeler,  however,  denies  that  he  was  one  of  the  two  parf 
ticipants  in  the  crime.  Patton  admits  that  he  was  the  second 
man  and  alleges  that  Wheeler  was  the  other  participant  in  the 
crime  and  was  the  man  who  committed  the  robbery  in  the  reaif 
of  the  store.  Patton  claimed,  however,  that  although  he  was 
in  the  store  he  did  not  take  part  in  either  robbery  but  that  he 
had  changed  his  mind  and  withdrew  from  the  enterprise  before 
the  robbery  occurred.  The  two  principal  issues  for  you  to) 
determine,  therefore,  are:  | 

First,  whether  Wheeler  was  the  man  who  fatally  shot  Bern¬ 
stein;  and, 

1734  Second,  the  extent  to  which  Patton  participated  in 
the  enterprise  in  the  course  of  which  the  killing  occurred. 

The  Government’s  evidence,  in  support  of  the  charge  against 
Wheeler,  may  be  briefly  summarized  as  follows: 

First,  Nusbickel,  the  pharmacist,  identified  Wheeler  as  the 
man  who  held  him  up  and  as  the  man  who  shot  Bernstein. 
Nusbickel  made  his  identification  first  by  picking  Wheeler  out 
of  a  lineup  conducted  by  the  police  and  repeated  his  identifi¬ 
cation  on  the  witness  stand  at  this  trial. 

Second,  Jacob  Smith,  the  little  schoolboy  who  was  getting 
a  glass  of  soda  water  at  the  soda  fountain  at  the  time  the  crime 
was  committed,  identified  Wheeler  as  one  of  the  two  men  in 
the  store  and  as  the  man  who  came  from  the  rear  of  the  store 
after  the  crime  was  committed. 
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Third,  William  Walker,  a  taxi  driver  who  a  few  minutes 
after  the  holdup  picked  up  two  men  within  a  couple  of  blocks 
of  the  store,  identified  Wheeler  and  Patton  as  his  two  pas¬ 
sengers. 

Fourth,  when  Wheeler  was  arrested  in  South  Carolina  a 
revolver  was  found  in  his  possession.  On  the  basis  of  scientific 
tests  made  by  him,  Robert  Zimmers,  a  firearms  expert  of  the 
Federal  Bureau  of  Investigation,  testified  that  the  bullet  which 
had  killed  Bernstein  was  fired  from  the  revolver  found  in 
Wheeler’s  possession  at  the  time  of  his  arrest. 

Fifth,  the  defendant  Patton  has  frankly  admitted 

1735  that  he  was  the  man  who  was  in  the  front  of  the  store 
during  the  robbery  and  testified  that  Wheeler  was  the 

other  participant  in  the  crime  and  that  Wheeler  was  the  man 
who  committed  the  robbery  in  the  rear  of  the  store.  In  fact, 
Patton  contends  that  Wheeler  initiated  the  enterprise  and 
induced  him.  Patton,  to  join. 

In  so  far  as  Patton  gave  testimony  against  Wheeler,  it  was 
indeed  the  testimony  of  an  accomplice.  An  accomplice  is  any¬ 
one  who  knowingly  and  voluntarily  cooperates  with  or  aids, 
assists,  advises  or  encourages  another  in  the  commission  of*  a 
crime  regardless  of  his  degree  of  participation.  No  matter 
how  small  the  degree  may  be,  a  person  who  aids  another  in  the 
commission  of  a  crime  is  an  accomplice.  As  accomplice  in  the 
commission  of  a  crime  is  a  competent  witness. 

At  the  request  of  counsel  for  Wheeler,  however,  I  am  re¬ 
quired  by  law  to  state  to  you  that  the  testimony  of  an  accom¬ 
plice  should  be  received  with  care  and  scrutinized  with  caution. 
The  degree  of  credibility  which  should  be  given  such  testimony 
is  a  matter  exclusively  within  the  province  of  the  jury  and  you 
may  accept  the  testimony  of  an  accomplice  and,  in  fact,  the 
jury  has  the  right  to  convict  a  person  on  the  sole  uncorroborated 
testimony  of  the  accomplice  if  the  jury  believes  the  accomplice. 
In  this  case,  of  course,  there  is  a  great  deal  of  testimony  besides 
the  testimony  of  the  accomplice. 

1736  Shortly  after  the  murder,  Wheeler  left  for  South  Caro¬ 
lina  and  when  he  was  located  by  the  police  he  expressed 

surprise  that  he  was  found.  If  you  find  that  Wheeler  left  home 


for  the  purpose  of  avoiding  arrest  then  the  law  permits  you,  if 
you  deem  it  wise  to  do  so,  to  regard  this  fact  as  an  indication 
of  consciousness  of  guilt  on  Wheeler’s  part. 

In  addition,  the  Government  has  introduced  into  evidence 
a  confession  made  by  Wheeler  to  the  police  officers  orally 
shortly  after  his  arrest  and  a  written  confession  made  and 
signed  by  Wheeler  at  Police  Headquarters  in  Washington  on 
the  following  day.  Further,  Nusbickel,  the  pharmacist,  add 
Iola  Latney  and  Virginia  Stephens,  the  two  women  who  weie 
employed  behind  the  soda  fountain  at  the  drug  store,  testified 
that  in  the  line  up  at  Police  Headquarters  after  Wheeler  had 
been  identified  by  Nusbickel,  Wheeler  admitted  to  them  that 
he  committed  the  crime  and  even  narrated  the  details  of  the 
occurrence. 

There  has  been  some  reference  to  the  fact  that  the  policlp 
officers  did  not  warn  Wheeler  that  he  was  entitled  to  an  at¬ 
torney  before  they  questioned  him.  I  want  to  say,  members  of 
the  jury,  that  there  was  no  obligation  on  the  part  of  the  police 
officers  to  give  any  such  warning.  A  defendant,  in  a  criminajl 
case,  has  a  constitutional  right  of  counsel  when  he  appears  ifi 
court  but  not  necessarily  prior  to  that  time.  The  only  duty 
of  the  officers  when  they  questioned  the  def 
1737  fendant  Wheeler  was  not  to  use  any  duress,  physical  of* 
moral,  and  not  to  offer  any  inducement  to  him  to  make  4 
statement.  There  is  no  contention  that  the  police  officers  did 
either.  Wheeler  simply  denies  that  he  made  the  oral  confes¬ 
sions.  He  denies  that  he  signed  the  written  confession  and  he 
denies  that  he  made  the  oral  statement  in  front  of  Nusbickel,! 
Iola  Latney,  and  Virginia  Stephens. 

If  you  believe  Wheeler’s  denials,  you  may  disregard  the  con-] 
fession  and  the  statements  attributed  to  him.  In  that  event,! 
you  may  determine  the  case  on  the  balance  of  the  evidence  in-| 
troduced  by  both  parties  since  the  case  of  the  Government  is! 
not  dependent  solely  on  the  confessions. 

Wheeler  contends  that  he  was  at  home  at  the  time  the  rob¬ 
bery  occurred  and  he  so  testified  and  he  supported  his  conten¬ 
tion  by  the  testimony  of  several  witnesses.  He  denies,  as  Ij 
said  before,  that  he  was  at  the  drug  store  or  committed  the  of- 1 
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fense.  It  is  for  you,  members  of  the  jury,  to  determine  who 
is  telling  the  truth. 

Patton,  on  the  other  hand,  admits  that  he  was  present  in 
the  store  at  the  time  of  the  shooting.  He  admits  that  he  had 
previously  joined  Wheeler  in  this  undertaking  and  went  along 
with  him  to  perpetrate  a  robbery.  He  contends,  however,  that 
prior  to  entering  the  store  he  changed  his  mind  and  withdrew 
from  the  enterprise.  He  asserts  that  when  he  entered  the 
store  he  came  in  as  a  customer.  He  admits  that  after 

1738  Wheeler  committed  the  robbery  in  the  rear  of  the  store 
and  started  to  make  his  way  back  to  the  door  he,  Pat¬ 
ton,  took  out  his  revolver  or  pistol  and  held  back  the  two  women 
employees  and  Jacob  Smith,  this  little  schoolboy.  He  also  ad¬ 
mits  that  he  flourished  his  gun  while  Wheeler  forced  one  of  the 
two  women  to  give  him,  Wheeler,  the  contents  of  the  cash  reg¬ 
ister  at  the  soda  fountain.  Patton  further  admits  that  Wheeler 
gave  him  and  that  he,  Patton,  accepted  a  part  of  the  proceeds 
of  the  crime. 

It  is  the  law  that  even  if  Patton  joined  Wheeler  in  the  plan 
to  commit  the  robbery  in  the  store  but  before  the  robbery 
commenced  and  before  the  fatal  shot  was  fired  Patton  changed 
his  mind  and  withdrew  from  the  enterprise,  Patton  would  not 
be  guilty  of  murder  in  the  first  degree  and  is  entitled  to  a  ver¬ 
dict  of  not  guilty  at  the  hands  of  the  jury.  In  order,  however, 
to  justify  an  acquittal  of  Patton  on  this  basis  the  abandon¬ 
ment  of  the  enterprise  and  withdrawal  from  it  must  have  been 
more  than  a  mere  mental  operation  on  the  part  of  Patton. 
There  must  have  been  some  outward  circumstance  indicating 
an  abandonment  of  the  enterprise  on  his  part  and  some  appre¬ 
ciable  interval  of  time  must  have  occurred  between  the  alleged 
abandonment  and  the  killing.  Whether  there  was  such  an  ef¬ 
fective  abandonment  on  Patton's  part  is  for  you,  members  of 
the  jury  to  determine. 

Counsel  for  the  defendant  Patton  urges  that  at  best 

1739  the  two  robberies  were  not  a  single  joint  enterprise  and 
that,  therefore,  the  killing  of  Bernstein  was  committed 

in  the  perpetration  of  a  robbery  in  the  rear  of  the  store  and  con- 
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stituted  no  part  of  the  robbery  in  the  front  of  the  store.  If 
you  find  that  the  two  robberies  were  separate  and  distinct  and 
that  they  were  not  a  single  joint  enterprise  and  that  Patton 
did  not  assist  or  aid  Wheeler  in  perpetrating  the  robbery  which 
the  latter  committed  then,  of  course,  you  should  bring  in  a 
verdict  of  not  guilty  as  to  Patton.  j 

I  will  now  briefly  summarize  for  you  the  instructions  on 
the  law  that  I  have  given  you. 

First,  if  you  find  beyond  a  reasonable  doubt  that  the  de¬ 
fendants,  Wheeler  and  Patton,  were  jointly  engaged  in  thje 
perpetration  or  attempted  perpetration  of  the  robberies  re¬ 
ferred  to  in  the  indictment,  or  either  of  the  two  robberies, 
and  that  in  so  doing  one  of  the  defendants  shot  and  killed  the 
deceased  then,  irrespective  of  whether  the  killing  was  comj- 
mitted  accidentally  or  on  purpose,  your  verdict  should  be  guilty 
of  murder  in  the  first  degree  as  to  both  defendants.  If  you  find 
that  the  defendants,  Wheeler  and  Patton,  perpetrated  or  at¬ 
tempted  to  perpetrate  the  two  robberies  referred  to  in  the 
indictment,  or  either  of  them,  but  that  prior  to  the  shooting  of 
Bernstein,  Patton  effectively  withdrew  from  the  enterprise  or 
abandoned  it,  bearing  in  mind,  of  course,  the  definition 
1740  of  abandonment  and  withdrawal  that  I  have  given  yoii 
or  if  you  find  that  the  two  robberies  were  separate  and 
distinct  and  were  not  a  joint  enterprise  and  that  the  defendant 
Wheeler  was  engaged  in  the  perpetration  or  attempted  perpe¬ 
tration  of  one  of  the  robberies  mentioned  in  the  indictment  anc 
that  while  so  doing  Wheeler  shot  and  killed  the  deceased 
whether  accidentally  or  on  purpose,  then  your  verdict  may  be 
guilty  as  to  Wheeler  and  not  guilty  as  to  Patton. 

If  you  find  that  Wheeler  was  not  the  man  who  committed 
the  robbery  in  the  rear  of  the  store  and  who  fatally  shot  the 
deceased  then,  of  course,  your  verdict  should  be  not  guilty  asj 
to  Wheeler.  j 

I  shall  ask  you  to  find  a  separate  verdict  as  to  each  of  the 
two  defendants,  Wheeler  and  Patton.  In  each  case  your  ver¬ 
dict  should  be  guilty  or  not  guilty.  As  of  course  you  are 
aware,  the  law  requires  that  your  verdict  should  be  reached  by 
unanimous  vote. 
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Members  of  the  jury,  this  concludes  the  instructions  that  I 
am  going  to  give  you.  The  matter  is  an  important  one.  It 
is  important  to  all  concerned.  Take  it  with  you  to  the  jury- 
room  and  consider  it  deliberately  and  carefully,  dispassionately 
and  objectively,  without  emotion  and  without  sympathy  and 
in  the  light  of  the  instructions  on  the  law  which  I  have  given 
you,  bearing  in  mind  that  you  are  the  sole  judges  of  the  facts 
and  that  you  are  obligated  to  follow  my  instructions  only  as 
to  the  law  but  you  are  not  bound  by  my  comments  on  or 
my  discussion  of  the  evidence.  All  matters  relating  to 

1741  the  weight  of  the  evidence  and  to  the  facts  are  entirely 
within  your  domain  and  you  must  decide  all  of  the  is¬ 
sues  of  fact  in  accordance  with  your  own  best  judgment  solely 
on  the  evidence  in  this  case. 

Deal  with  this  matter,  members  of  the  jury,  as  you  would 
deal  with  any  other  important  matter  that  you  have  occasion 
to  decide  in  the  course  of  your  everyday  life  and  use  the  same 
common  sense,  the  same  approach,  the  same  practical  intelli¬ 
gence  that  you  would  apply  in  determining  any  other  impor¬ 
tant  matter. 

Are  there  any  objections  and  requests? 

Mr.  Laugh lin.  May  we  come  to  the  bench,  Your  Honor? 

The  Court.  Yes. 

(Thereupon,  counsel  approached  the  bench  and  the  follow¬ 
ing  proceedings  were  had  out  of  the  hearing  of  the  jury : ) 

Mr.  Laughlin.  I  would  just  like  the  record  to  show,  Your 
Honor,  that  I  object  on  the  ground  that,  in  summarizing  the 
eyidence,  you  have  given  undue  importance  to  the  evidence 
on  behalf  of  the  Government  and  you  have  minimized  the 
evidence  on  behalf  of  the  defendant. 

The  Court.  I  summarized  both.  My  summary  of  the  Gov¬ 
ernment’s  evidence  was  longer  because  there  was  more  evi¬ 
dence. 

Mr.  Laughlin.  I  am  stating  my  view. 

1742  The  Court.  Your  objection  will  be  overruled. 

Proceed  with  your  next  objection. 

Mr.  Laughlin.  The  point  is  this,  if  I  may  follow  a  little 
further:  In  commenting  on  the  Government’s  evidence  you 
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mentioned  the  names  of  witnesses  but  you  did  not  in  the  case 
of  the  defendant. 

The  Court.  Anything  else? 

Mr.  Laughlin.  I  think  that  that  covers  the  charge. 

Mr.  Murray.  Your  Honor,  may  I  call  your  attention  to  the 
fact  that  you  did  not  instruct  the  jury  on  the  limited  purpose 
for  which  a  previous  criminal  record  is  received. 

Mr.  Williams.  I  prefer  not  to  have  it. 

The  Court.  You  prefer  not  to  have  it? 

Mr.  Williams.  Yes. 

The  Court.  Do  you  prefer  not  to  have  it,  Mr.  Laughlin? 

Mr.  Laughlin.  Yes. 

The  Court.  I  thought  I  would  be  only  emphasizing  it. 

Mr.  Murray.  I  wanted  to  know  if  counsel  wanted  it;  that 
is  all. 

Mr.  Laughlin.  Just  so  the  record  may  be  correct,  I  think 
it  may  well  be  in  the  prayers  I  handed  up  this  morning  there 
may  be  typographical  errors.  May  I  have  permission  to  cor¬ 
rect  typographical  errors?  j 

The  Court.  You  may  but  I  want  to  say  it  is  not  neecssary 
to  correct  typographical  errors. 


1744  Mr.  Williams.  Your  Honor,  yesterday  afternoon  I 
had  a  religious  medal  or  symbol  on  the  order  of  a  cru-f 

cifix  I  took  downstairs  to  the  Marshall  to  turn  over  to  the 
defendant  Patton.  They  told  me  that  they  would  not  giv^ 
it  to  him  here  but  would  send  it  down  to  the  jail  where  it  woulcj 
be  delivered  to  him.  I  then  requested  that  were  it  not  deliv^ 
ered  to  him  to  bring  it  back  to  me  this  morning. 

It  has  not  been  delivered  to  him  for  the  reason  that  the! 
Superintendent  was  not  around  or  something  to  thatj 

1745  effect  and  it  was  not  brought  back  to  me  this  morning. 
I  feel  I  want  to  make  that  part  of  the  record  because 

the  defendant  felt  that  he  was  entitled  to  be  with  his  religion 
when  the  case  went  to  the  jury. 

The  Court.  That  is  a  matter  that  is  beyond  the  cognizance ! 
of  the  Court,  of  course.  I  mean  it  is  outside  of  the  authority  j 
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of  the  Court.  I  cannot  interfere  with  security  measures  that 
may  be  taken  by  the  prison  officials. 

Mr.  Williams.  I  understand  but  I  did  not  want  to  have 
any  criticism  directed  toward  me  by  the  defendant  if  things 
do  not  go  the  way  the  defendant  feels  they  should. 

(Thereupon,  counsel  resumed  their  places  at  the  trial  table 
and  the  following  proceedings  were  had  in  open  court:) 

The  Court.  We  will  recess  until  the  return  of  the  jury. 

(Thereupon,  a  recess  was  taken,  after  which  the  proceedings 
were  resumed  as  follows:) 

The  Court.  When  the  verdict  of  the  jury  is  announced, 
there  must  be  no  demonstration  or  anything  said  by  any  per¬ 
son  in  the  courtroom.  Everyone  must  remain  quiet. 

Bring  in  the  jury. 

(Thereupon,  at  12:15  o’clock  p.  m.,  the  jury  returned  to  the 
courtroom.) 

1746  verdict 

The  Clerk.  Mr.  Foreman,  has  the  jury  agreed  upon  a  ver¬ 
dict? 

The  Foreman.  They  have. 

The  Clerk.  What  say  you  as  to  the  defendant  Reginald  J. 
Wheeler? 

The  Foreman.  Guilty  as  charged. 

The  Court.  Members  of  the  jury,  your  foreman  states  you 
find  the  defendant  Wheeler  guilty  as  charged  and  that  is  your 
verdict  so  say  you  each  and  all? 

(The  jury  assented.) 

The  Clerk.  Mr.  Foreman,  what  say  you  as  to  the  defendant 
Jesse  James  Patton? 

The  Foreman.  'Guilty  as  charged. 

The  Clerk.  Members  of  the  jury,  your  foreman  states  you 
find  the  defendant  Patton  guilty  as  charged  and  that  is  your 
verdict  so  say  you  each  and  all? 

(The  jury  assented.) 
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1751  Washington,  D.  C., 

Monday,  January  6, 

Argument  on  defendants’  motions  for  new  trial  was  he^rd 
at  11:30  a.  m.,  before  Hon.  Alexander  Holtzoff,  Associate 
Justice. 


1752  The  Court.  I  will  hear  the  motion  for  new  trial 
the  Wheeler  case  now. 

Mr.  Laughlin.  Is  Your  Honor  of  the  view — is  it 
to  have  the  defendants  here? 

The  Court.  I  don’t  think  we  need  have  them. 

Mr.  Laughlin.  I  don’t  think  so,  not  as  far  as  I  am  con¬ 
cerned.  Is  Your  Honor  of  the  view,  since  sentence  has  be$n 
imposed  and  appeal  noted  from  the  judgment,  that  the  motion 
can  still  be  heard? 

The  Court.  Oh,  yes — and  I  so  informed  you. 

Mr.  Laughlin.  I  know*  you  did.  The  practice  used  to  be 
that  it  would  have  to  be  remanded. 

The  Court.  Under  the  new  rules  I  can  hear  a  motion  f<j>r 
new  trial,  and  the  case  has  to  be  remanded  only  in  the  event 
the  court  decides  to  grant  the  motion.  Then  the  court  re¬ 
quests  the  court  of  appeals  to  remand  the  case. 

Mr.  Laughlin.  Your  Honor,  with  respect  to  the  defendant 
Wheeler — and,  of  course,  the  case,  I  know,  is  still  fresh  in  yotir 
mind. 

The  Court.  Oh,  yes. 

Mr.  Laughlin.  Your  Honor  followed  the  testimony  very 
carefully;  and,  of  course,  we  all  have  the  benefit  of  the  stenor 
graphic  transcript,  besides. 

1753  The  case  against  Wheeler  was  different,  in  a  large 
measure,  from  the  case  against  Patton,  outside  of  the 

confession.  Of  course,  we  can’t  get  around  that.  Of  course, 
there  is  a  confession.  Although  I  will  say  this  to  Your  Honor  t 
He  told  me  at  the  outset  of  the  case  that  he  didn’t  sign  any 
confession,  and  he  still  says  he  didn’t  sign  any  confession^ 
However,  the  jury  believed  he  did. 
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Now,  as  far  as  the  identifying  witnesses  are  concerned,  I  say 
the  testimony  as  to  the  identifying  witnesses  is  not  complete 
and  conclusive,  to  such  an  extent  that  a  verdict  of  first-degree 
murder  is  justified. 

Now,  I  haven’t  a  great  deal  to  add,  Your  Honor,  to  what 
has  already  been  said.  I  take  this  position:  If  Your  Honor 
had  been  undecided  or  in  doubt,  you  would  not  have  imposed 
sentence  at  the  time. 

I  merely  want  to  rest  the  case  on  the  general  proposition 
that  Your  Honor  restricted  cross-examination.  I  think  there 
was  error — by  the  way,  does  our  Clerk  have  handy  here  the 
prayers  in  the  case?  Your  Honor  may  remember,  some  of 
those  prayers  were  prepared  hurriedly,  and  you  gave  me  the 
permission  to  correct  stenographic  errors. 

The  Court.  Yes. 

Mr.  Laughlin.  But  I  think  Your  Honor  was  in  error  in 
denying  prayers  submitted  on  behalf  of  the  defendant  Wheeler. 

Also  it  is  my  view  that  Your  Honor,  in  your  instructions 
1754  to  the  jury,  in  commenting  on  the  evidence — and  of 
course  you  have  a  right  to  do  that,  Your  Honor.  I  wish 
we  didn’t  have  that  law  in  the  federal  courts.  However,  that  is 
for  another  branch  of  the  government  to  do  away  with. 

The  Court.  There  have  been  occasions  when  you  and  other 
defense  counsel  have  been  glad  the  courts  had  that  authority. 

Mr.  Laughlin.  Of  course,  I  realize  that.  And  it  is  my  view, 
Your  Honor,  that  in  summarizing  the  evidence  you  empha¬ 
sized  and  placed  too  much  stress  on  the  evidence  or  the  testi¬ 
mony  of  the  government  witnesses,  and  minimized  the  evi¬ 
dence  on  behalf  of  the  defense. 

The  Court.  I  wonder  if  you  consider  this,  Mr.  Laughlin. 
I,  of  course,  referred  to  the  fact  that  the  defendant  denied  his 
participation  in  the  offense;  that  he  claimed  he  was  at  home 
at  the  time,  and  he  supported  his  contention  by  the  testimony 
of  a  number  of  witnesses.  If  I  had  discussed  the  defendant’s 
testimony  in  detail,  as  I  might  have  done,  I  would  have  been 
obliged  to  call  attention  to  the  fact  that  the  alibi  witnesses 
failed  to  account  for  two  hours,  and  admitted  that  Wheeler  was 
away  from  the  house  for  a  period  of  two  hours,  on  that  day. 
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They  placed  the  period  from  twelve  to  two  instead  of  from 
eleven  to  one.  But  we  know  that  a  person’s  recollection  of  an 
exact  hour  is  not  always  accurate. 

So  if  I  had  discussed  in  detail  the  testimony  of  the  defend¬ 
ant’s  alibi  witnesses — and  they  were  your  witnesses — 

1755  I  would  have  been  obliged  to  call  attention  to  that  fajct. 
I  determined,  therefore,  not  to  discuss  the  testimony  !  in 

detail.  They  were  very  close  to  the  defendant,  and  I  thought 
I  would  not  call  attention  to  the  fact  that  they  left  that  wide 
gap  of  two  hours. 

Mr.  Laughlin.  I  realize  some  of  it.  I  don’t  think  the  wife 
did,  Your  Honor. 

The  Court.  Yes;  the  wife  did  too — or  the  mistress. 

Mr.  Laughlin.  Well,  there  was  no  benefit  of  clergy  there. 
The  Court.  Yes;  and  because  of  the  close  relationship,!  I 
thought  perhaps  I  would  just  say  nothing  about  that. 

Mr.  Laughlin.  Well,  now,  then,  Your  Honor,  of  course  tie 
point  I  am  going  to  preserve  on  the  appeal,  and  of  course  yiu 
wouldn’t  want  any  argument  there  on  those  motions  filed  in 
the  first  instance,  because  of  your  having  ruled  on  those  you 
would  take  as  to  the  law  in  the  case ;  and  of  course,  therefore 
there  is  no  necessity  for  arguing  those. 

Anyway,  also,  Your  Honor,  this  occurs  to  me  now,  with 
respect  to  one  of  the  prayers.  I  think  I  asked  Your  Honor  tjo 
charge  the  jury  that  the  verdict  of  the  jury  must  be  the  indi¬ 
vidual  verdict  of  the  jurors;  it  would  have  to  be  the  individual 
verdict  of  the  jurors.  Your  Honor  refused  to  so  charge.  My 
understanding  of  the  law  is  that  the  verdict  must  be  the 
individual  verdict  of  the  jurors,  and  we  have  a  right  to  thajt 
prayer. 

1756  Then  there  was  a  prayer  tendered,  Your  Honor,  which 
you  granted,  either  in  its  entirety  or  in  substance,  as  to 

the  accomplice. 

The  Court.  I  think  I  charged  on  the  accomplice. 

Mr.  Laughlin.  Yes,  you  did.  I  don’t  know  whether  you 
granted  the  prayer  I  submitted,  or  the  substance  of  it. 

The  Court.  I  granted  the  substance  of  it,  but  I  think  I 
charged  it  very  largely  in  your  own  phraseology. 


737770 — 17- 


628 


Mr.  Laughlin.  Now,  then,  Your  Honor,  the  main  thing, 
then,  I  think,  is  with  the  restriction  of  cross-examination. 
Also  there  is  that  proposition,  Your  Honor,  where  there  was 
offered  in  evidence — we  offered  in  evidence,  but  Your  Honor 
excluded — the  police  incident.  I  take  it  that  that  comes  with¬ 
in  the  rule  laid  down  in  that  federal  statute. 

The  Court.  Yes;  I  take  that,  too. 

Mr.  Laughlin.  May,  then,  I  go  ahead,  with  the  exception 
of  the  prayers,  and  let  Mr.  Mitchell  argue,  and  Your  Honor 
allow  me  two  or  three  minutes  more  when  the  prayers  come  in? 

The  Court.  Yes;  certainly. 

Mr.  Williams? 

Mr.  Williams.  Your  Honor,  I  would  like  first,  on  the  mo¬ 
tion  for  new  trial,  to  take  the  matters  in  sequence  as  they  come 
up.  Your  Honor  knows  I  felt  at  the  time,  in  the  interests  of 
Patton,  I  thought  it  best  if  Your  Honor  would  have  granted  a 
severance.  As  I  say,  that  was  within  Your  Honor’s 
1757  discretion,  and  no  doubt  Your  Honor  used  that  discre¬ 
tion  as  you  saw  fit.  However,  I  felt  under  the  circum¬ 
stances,  due  to  the  flight  of  Wheeler,  since  he  was  his  code¬ 
fendant  and  was  to  be  tried  in  this  case,  the  interests  of  Patton 
would  be  prejudiced  due  to  that  one  thing. 

The  Court.  Of  course,  Patton  during  the  trial  very  frankly 
admitted  his  presence  at  the  drugstore.  So  I  don’t  see  how 
any  prejudice  resulted.  His  position  merely  was  that  he  had 
changed  his  mind  and  had  withdrawn  from  the  enterprise. 

Mr.  Williams.  That  brings  us  to  the  next  point,  whfch  is, 
namely,  that  the  confession  should  not  have  been  admitted — 
because,  as  Your  Honor  recalls,  all  along  we  didn’t  deny  some 
confession  was  made,  but  that  the  sum  and  substance  wasn’t 
that  contained  in  the  confession  offered  by  the  officers.  And 
in  view  of  the  most  recent  cases  decided,  which  I  am  sure  Your 
Honor  has  considered  in  the  light  of  this  case,  Patton  was 
arrested  on  the  9th  of  June,  on  a  Sunday,  and  kept  down  at 
headquarters  a  considerable  length  of  time,  and  shunted  over  to 
No.  1,  and  then  to  No.  2  precinct.  On  Monday  he  was  not 
brought  to  any  committing  magistrate,  the  United  States 
Court,  or  the  Commissioner,  but  was  kept  incarcerated  at  No. 
1,  and  there  were  intervals  during  which  he  was  questioned. 


The  Court.  Yes;  the  Court  raised  that  question  of  its  own 
motion,  but  felt  the  officers  gave  a  satisfactory  explania- 

1758  tion  as  to  why  the  defendant  Patton  was  not  brought 
before  a  committing  magistrate  on  Monday  and  ijis 

arraignment  was  on  Tuesday. 

Mr.  Williams.  I  felt  that  same  way.  However,  the  Court 
of  Appeals  has  caused  me  to  change  my  mind  on  that. 

The  Court.  And  I  think  the  error,  if  any,  ceases  to  be  prej¬ 
udicial  because  of  the  fact  that  when  the  defendant  Pattqn 
took  the  stand  he  quite  frankly  admitted  everything  in  hjis 
confession  except  that  he  took  the  position  that  he  had  changed 
his  mind  after  arriving  at  the  drugstore  and  had  withdrawn 
from  the  enterprise.  And  I  left  that  issue  to  the  jury,  as  to 
whether  he  had  withdrawn  from  the  enterprise. 

Mr.  Williams.  He  also  stated,  Your  Honor,  he  said  he  asked 
for  a  hot  dog,  and  that  wasn’t  in  the  confession.  But  before 
we  got  to  Patton,  doesn’t  Your  Honor  think,  before  the  close  cj>f 
the  Government’s  case,  he  would  not  have  had  to  explain 
himself  if  the  confession  had  been  ruled  out,  or  if  the  con¬ 
fession  he  actually  made  had  been  submitted,  rather  than  one 
he  claimed  wasn’t  his  entirely? 

I  say  that  for  the  particular  reason  that  he,  not  knowing 
the  effect  of  withdrawing  from  an  enterprise,  and  with  thg 
missing  fact  that  he  asked  for  the  hot  dog  not  having  beeiji 
included  in  the  confession,  that  that  sort  of  hurt  his  defense!, 
to  this  extent,  at  least,  that  had  that  been  included  in  the  coni- 
fession,  then  I  think  his  own  statement  would  have  been 

1759  more  persuasive  to  the  jury. 

The  Court.  Of  course,  that  recent  case  in  the  Court 
of  Appeals  to  which  you  have  reference,  I  read  that  with  i 
great  deal  of  care ;  and  every  decision  of  an  appellate  court  has 
to  be  read  in  the  light  of  the  facts.  You  cannot  wrench  state! 
ments  of  law  out  of  the  context  of  an  opinion,  as  abstract 
propositions  of  law.  They  have  to  be  read  in  conjunction  with 
the  facts. 

It  appeared  in  that  case  that  the  defendant  had  been  exam-] 
ined  and  questioned  for  six  or  seven  hours  before  he  made  a 
confession.  That  fact  was  emphasized  by  the  Court  of  Appeal^ 
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in  its  opinion.  I  think  I  have  to  read  that  case  in  the  light  of 
that  circumstance,  because,  if  I  didn’t,  I  would  be  confronted 
with  the  proposition  that  there  is  a  discrepancy  between  the 
Supreme  Court  decision  in  the  Mitchell  case  and  the  recent 
decision  in  the  Court  of  Appeals.  I  have  to  read  the  two  to¬ 
gether,  because  actually  the  Mitchell  case  must  prevail. 

The  Mitchell  case  distinctly  held  that  a  delay  in  bringing 
the  defendant  before  a  committing  magistrate  does  not  in  it¬ 
self  require  exclusion  of  a  confession  made  during  the  inter¬ 
vening  period,  unless  there  was  an  aggravating  circumstance. 
The  phrase  used  by  the  Supreme  Court  in  the  Mitchell  case  is 
“aggravating  circumstance.” 

Now,  in  this  recent  Court  of  Appeals  case,  the  aggra- 
1760  vating  circumstance  was  that  the  defendant  had  been 
questioned  for  six  or  seven  hours  before  a  confession  was 
obtained  from  him,  and  he  had  been  questioned  continuously 
for  six  or  seven  hours.  So  that  I  do  not  understand  that  there 
is  any  rule  of  law  which  requires  exclusion  of  a  confession 
merely  because  of  a  delay  in  arraigning  the  prisoner,  and  I  base 
my  conclusion  on  the  Mitchell  case,  after  reading  the  recent 
Court  of  Appeals  case  in  the  light  of  the  Mitchell  case,  as  being 
addressed  to  its  facts. 

Mr.  Williams.  Then,  Your  Honor,  you  would  reconcile  it 
no  doubt  with  the  instance  where  he  was  moved  from  place  to 
place  over  this  period  of  time.  I  think,  for  example,  in  the 
White  versus  Texas,  Supreme  Court  case,  decided  in  1939,  in 
the  October  term  of  the  Supreme  Court,  where  the  question  was 
brought  up  about  the  defendant  having  been  moved  from  one 
place  to  another,  at  least,  over  a  period  of  time,  before  being 
arraigned,  that  they  held  in  that  instance  the  circumstance  of 
his  constant  removal  did  amount  to  the  same  thing  as  prob¬ 
ably  some  of  the  factors  you  have  just  mentioned  with  refer¬ 
ence  to  the  Akowsky  case — the  continuous  questioning  over 
six  or  seven  hours — that  is,  how  much  pressure  or  intimidation 
is  involved  in  moving  a  man  mysteriously  from  headquarters 
to  No.  1  precinct  and  another  precinct  and  back  again. 

The  Court.  I  don’t  see  why  that  is  intimidation.  I  don’t 
see  how  that  can  be  construed  as  a  species  of  coercion. 
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1761  Mr.  Williams.  Except  m  the  Akowsky  case,  when 
.  they  were  moving  him  from  place  to  place  when  there 

was  opportunity  to  arraign  him. 

As  I  say,  there  are  probably  things  in  Your  Honor’s  mind 
which  have  convinced  you  that  there  were  things  sufficient 
other  than  that  to  convict  him.  But  I  think  the  failure  to 
follow  out  certain  procedures  the  Court  of  Appeals  seems  j  to 
have  laid  down  in  the  Akowsky  case  has  an  effect  that  can’t 
be  cured  by  the  other  evidence. 

The  Court.  If  that  case  is  taken  literally,  that  is  one  thiijig. 
But  I  am  bound  by  the  decision  in  the  Mitchell  case,  and  more 
so  than  by  the  other  case.  Therefore  it  behooves  me  to  con¬ 
strue  the  two  together;  and,  in  construing  the  two  together, 
I  hold  it  to  be  the  law  that  the  mere  failure  to  arraign  a  prisoner 
before  a  committing  magistrate  promptly  is  not  a  ground  for 
exclusion  of  a  confession  made  by  him  in  the  interim,  unless 
the  failure  to  arraign  him  is  accompanied  by  some  aggravating 
circumstance — in  the  recent  Court  of  Appeals  case  the  aggra¬ 
vating  circumstance  being  the  continuous  questioning  for  six 
or  seven  hours. 

I  might  say,  if  any  other  rule  is  reached,  law  enforcement 
would  be  rendered  very  difficult.  You  would  practically  be 
tying  the  hands  of  the  police.  When  the  police  arrest  a  persoh, 
they  have  to  make  a  record  of  the  arrest;  they  have  to  take  hlis 
fingerprints.  All  of  that  has  to  be  done  before  bringing 

1762  him  to  the  committing  magistrate,  and  that  takes  tim^. 
Sometimes  they  have  to  get  a  witness.  That  may  take 

a  few  hours.  And  I  might  say,  also,  that  rule  5  of  the  Federal 
Rules  does  not  require  an  immediate  bringing  of  a  defendant 
before  a  committing  magistrate;  it  requires  him  to  be  brought 
before  a  committing  magistrate  without  unnecessary  delay.  It 
doesn’t  say  “forthwith”  or  “immediately.”  It  says  “withoiit 
unnecessary  delay.”  Apparently  that  rule  wasn’t  called  to 
the  attention  of  the  Court  of  Appeals  in  the  recent  case,  be¬ 
cause  it  isn’t  mentioned  in  the  opinion  of  the  Court  of  Appeals. 

Mr.  Williams.  Then  too,  Your  Honor,  we  have  a  statut^ 
Your  Honor  is  fully  aware  of,  that  states  when  a  person  ijs 
arrested  he  should  not  be  held  over  six  hours  before  some  charge 
is  placed  against  him. 
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The  Court.  He  has  a  right  to  demand  it. 

Mr.  Williams.  That  is  right.  Of  course,  there  was  no  de¬ 
mand  in  this  particular  case,  because  there  was  no  opportunity 
to  make  a  demand,  except  by  the  defendant  himself.  So  there¬ 
fore  I  think  Your  Honor  should  consider  that  as  most  persuasive 
of  intimidation,  in  holding  a  man  an  unreasonable  time  with¬ 
out  placing  a  charge  against  him.  I  don’t  think  Your  Honor 
knows  of  the  tremendous  number  of  persons  who  are  arrested 
in  the  District  of  Columbia  for  two  days,  with  no  record  ever 
reaching  the  courts,  and  who  are  then  released  with  no  ex¬ 
planation  at  all  and  who  have  lost  their  jobs  as  a  result. 

1763  So  I  think  such  a  law  should  be  enforced. 

Your  Honor  says  in  the  Court  of  Appeals  case  that 
that  was  applied  to  those  particular  facts.  I  was  impressed  a 
couple  of  weeks  ago  in  reading  an  article  by  a  California  judge, 
I  think,  with  respect  to  the  law  as  announced  by  the  appellate 
courts,  which  are  those  signposts  we  must  look  to  for  guidance 
in  other  cases. 

The  Court.  But  the  decisions  of  the  Supreme  Court  of  the 
United  States  are  as  much  binding  on  me  as  those  of  the  Court 
of  Appeals;  and  I  have  to  build  the  mosaics  of  it,  so  to  speak, 
out  of  all  these  cases  in  order  to  find  the  rule  that  must  govern 
me. 

Mr.  Williams.  Then  you  feel  no  doubt  the  Court  of  Appeals 
did  have  the  Mitchell  case  before  it  at  the  time  it  made  its 
decision  in  the  recent  case. 

The  Court.  Exactly.  That  is  why  I  feel  the  Court  of  Ap¬ 
peals  emphasized  the  fact  that  there  was  a  questioning  of  six 
or  seven  hours  in  that  case,  as  an  aggravating  circumstance. 
If  that  is  so,  then  the  case  is  entirely  reconcilable  with  the 
Mitchell  case. 

Mr.  Williams.  Does  not  Your  Honor  feel  in  this  particular 
case,  because  of  the  aggravation  or  the  seriousness  of  the 
penalty,  that  Your  Honor’s  efforts  should  have  been  directed 
toward  finding  that  that  confession  should  have  been  excluded, 
in  the  light  of  the  recent  ruling  of  the  Court  of  Appeals? 

1764  The  Court.  No;  I  don’t  agree  with  counsel. 

Mr.  Williams.  Very  well,  Your  Honor.  I  don’t  know 
whether  Mr.  Mitchell  has  anything  to  add. 


The  Court.  Mr.  Mitchell? 

Mr.  Mitchell.  If  it  please  Your  Honor,  the  only  thing  I 
might  add  in  that  connection  is,  I  feel,  consonant  with  the  views 
expressed  in  regard  to  the  cases  mentioned  by  Mr.  Williams. 
I  think  the  cases  which  have  come  down  relate  to  issues  whidh 
to  my  way  of  thinking,  in  my  opinion,  are  somewhat  analo¬ 
gous — the  issues  are  somewhat  analogous. 

Take  specifically  the  case  of  Bob  White  versus  the  State  if 
Texas,  which  I  feel  was  very  much  in  the  same  line  as  this  case. 
That  was  an  instance  in  which  the  defendant  was  charged  wit|h 
assault  and  rape,  and  he  was  arrested  the  day  following — or  i|n 
a  day  or  two ;  I  am  not  too  certain  of  that — following  this  alleged 
rape.  He  was  then  taken  to  jail  at  a  place  called  Livingstoiji, 
Texas,  where  he  remained  or  was  kept  for  a  period  of  about  five 
days.  Thereafter  he  was  moved  from  Livingston  to  another 
county.  While  in  this  county,  he  was  questioned,  and  then  he 
was  taken  to  another  place.  And  the  court,  in  that  instance-j- 
he  was  alleged  to  have  confessed  eventually  at  the  third  place— 
and  the  court  in  that  instance  very  explicitly  states  that  the 
very  incident  of  moving  that  man  was  sufficient  to  arouse  the 
court’s  suspicion  as  to  the  voluntariness  of  the  con¬ 
fession. 

1765  Here,  if  Your  Honor  please,  I  am  very  much  impressed^ 

after  having  gone  over  the  transcript.  I  am  sorry  I  did 
not  have  the  benefit  of  having  heard  the  trial  in  its  entirety! 
But,  however,  after  having  gone  through  the  transcript,  I  am 
very  much  impressed  by  several  factors,  the  first  being  that  thi^ 
man  was  arrested  in  the  company  of  another  man,  and  that] 
this  man  was  taken  to  another  precinct.  The  second  man,  in| 
whose  company  he  was  arrested,  was  taken,  I  believe,  to  No.  2J 

This  defendant  was  taken  to  No.  1,  and  he  was  allegedly] 
kept  there  from  approximately  three  o’clock  in  the  morning  un-| 
til  approximately  noon  of  the  following  day.  At  noon  of  the] 
following  day  he  was  brought  to  headquarters.  At  headquar-l 
ters  there  seems  to  be  some  conflict  as  to  whether  he  was  or  was 
not  questioned.  The  officer  in  charge  of  this  case,  I  believe,] 
stated  he  did  not  question  him.  However,  he  was  there  and  was 
available.  Thereafter  he  was  taken  from  headquarters  to,  I 
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believe,  No.  9  precinct.  He  was  then  brought  again  from  No.  9 
precinct  back  to  headquarters,  and  from  headquarters  to  No.  1 
precinct;  and  I  think  the  fifth  move  was  from  No.  1  precinct 
again  to  headquarters. 

Now,  if  Your  Honor  please,  we  are  dealing  with  an  individual 
who  isn’t  fully  capable,  shall  I  say,  of  dealing  with  the  mental 
intricacies  of  the  law,  perhaps,  as  Your  Honor  is  capable  of 
doing.  He  was  only  bound  to  react  to  the  situation  as  any 
normal  individual  might  react ;  and  that  would  be,  cer- 

1766  tainly,  that  the  situation  would  arouse  within  him  a  fear, 
a  very  definite  fear. 

The  statement  alleged  to  have  been  made  by  this  individual 
is  stated  to  have  been  made  on  a  Monday.  I  take  it  Your  Honor 
can  certainly  conceive  that  a  man  having  been  taken  to  first  one 
precinct  and  then  another — and  if  I  may  at  this  moment  state 
it,  Your  Honor,  I  am  not  yet  able,  in  my  own  mind,  to  draw 
satisfactorily  to  the  conclusion  that  such  movements  were 
necessary.  I  take  issue  with  the  police  as  to  the  reasons  given. 
From  my  own  investigation,  I  do  not  find  they  are  consonant 
with  the  usual  practices.  And  for  that  reason  I  am  certainly 
prone  to  doubt  the  statements  or  the  reasons  which  have  been 
given,  as  they  were,  for  moving  this  defendant  from  one  place 
to  another. 

I  think  that,  in  itself,  as  Mr.  Williams  has  argued  to  Your 
Honor,  brings  it  within  the  scope  not  only  of  the  Mitchell  case, 
and  the  McNab  case,  but  certainly  within  the  scope  of  the 
Akowsky  case,  which  I  feel,  in  the  opinion  of  the  Court  of 
Appeals,  is  undoubtedly  a  matter  for  full  consideration,  taking 
into  view  the  case  I  have  mentioned  a  moment  ago,  the  Bob 
White  case,  which  I  think  goes  on  to  state  the  other  cases — the 
Webster  and  the  other  cases  coming  along  at  that  time. 

The  Court.  In  those  cases  to  which  you  refer,  there  was  phys¬ 
ical  violence  used  on  the  defendant,  as  I  recall. 

Mr.  Mitchell.  Does  Your  Honor  suggest  that  only 

1767  in  the  case  of  physical  violence  would  it  be  true?  I  am 
urging  this,  that  a  person  can  be  placed  in  such  a  psy¬ 
chological  position  as  to  be  put  in  greater  fear  than  he  can 
have,  maybe  in  many  instances,  by  having  been  beaten.  Take, 
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for  instance,  the  man  in  the  Bob  White  case.  According  to  his 
testimony,  he  was  beaten  for  several  days.  But  he  continued 
to  deny  it.  Yet  we  have  other  cases  in  which  a  person  is  not 
beaten  at  all.  Even  so,  in  this  instance  we  have  the  statement 
of  the  defendant  that  he  was  beaten ;  but  we  have  the  statement 
of  the  officers  denying  it.  That,  I  think,  if  Your  Honor  please, 
is  a  matter  that  must  be  taken  into  full  consideration. 

The  Court.  The  Court  appreciates,  of  course,  you  didnlt 
participate  in  the  trial.  In  the  preliminary  hearing,  outsid|e 
the  presence  of  the  jury,  the  defendant  Patton  claimed  he  wps 
beaten.  The  police  officers  absolutely  denied  that.  And  the 
Court  found  the  facts  against  Patton.  Then  when  testimony 
was  taken  in  the  presence  of  the  jury,  Patton  did  not  repea|t 
his  contention  he  was  beaten,  and  he  admitted  his  written  con¬ 
fession  was  substantially  true — adding,  however,  the  propoL 
sition  that  he  had  changed  his  mind  and  had  withdrawn  fronji 
the  enterprise. 

Mr.  Mitchell.  But  of  course,  Your  Honor,  I  think  onc^ 
the  statement  having  been  made — and  Your  Honor  of  course 
is  full  capable  of  realizing  and  appreciating  that  perhaps  ip 
the  excitement  of  things  that  might  have  well  been  overlookedL 
The  Court.  Oh,  I  don't  think  Patton’s  counsel  would 
1768  have  overlooked  anything  in  the  excitement.  I  think 
counsel  for  both  defendants  were  very  zealous. 

Mr.  Mitchell.  Oh,  I  didn’t  intend  that;  but  what  I  meant 
was  that  the  matter,  as  far  as  the  record  is  concerned,  had  been 
placed  in  the  record,  so  that  I  am  urging  that  upon  Your  Honoil 
at  this  moment,  that  it  was  in  the  record,  and  I  think  therefore! 
very  definitely  it  comes  within  the  scope  of  those  cases  which] 
hold  that  a  person  need  not  necessarily  be  put  in  fear  of  phys¬ 
ical  violence.  The  reaction  may  be  mental  or  psychological. 

Mr.  Laughlin.  Your  Honor,  I  want  to  add  my  version  to| 
what  Mr.  Williams  and  Mr.  Mitchell  said  as  to  the  scope  of  the! 
Court  of  Appeals  opinion  and  the  reasoning  on  which  it  rests. 
I  think  we  have  a  right  to  assume,  Your  Honor,  there  was  before 
the  Court  of  Appeals  the  pertinent  provisions  of  the  rules  to, 
which  Your  Honor  has  referred.  If  they  were  not,  I  haven’t 
the  slightest  doubt,  Your  Honor,  that  that  was  brought  to  the 
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attention  of  the  Court  of  Appeals  on  a  petition  for  rehearing 
in  that  case.  Does  Your  Honor  know  whether  a  rehearing  was 
asked  for  and  had? 

The  Court.  I  don’t.  Perhaps  Mr.  Murray  does. 

Mr.  Murray.  No;  there  has  been  no  petition  for  rehearing; 
and  there  isn’t  going  to  be. 

Mr.  Laughlin.  Of  course,  it  would  have  to  be  done  in  five 
days.  They  could  ask  the  Supreme  Court  for  certiorari. 

1769  Therefore  I  say  that  opinion  must  mean  what  it  says. 
And  to  be  frank  with  you — and  I  will  leave  it  with  this, 

Your  Honor — I  was  a  little  bit  surprized  at  that  opinion,  be¬ 
cause  Your  Honor  knows  I  had  the  Mitchell  case  from  its  in¬ 
ception,  and  I  know,  of  course,  Your  Honor,  as  you  have  stated, 
what  the  Supreme  Court  has  ruled;  but  nevertheless  the  Court 
of  Appeals  must  have  had  all  of  that  before  them. 

The  Court.  If  the  two  cases  are  inconsistent,  I  am  bound 
to  follow  the  Supreme  Court;  but  I  think  they  can  be  recon¬ 
ciled. 

Mr.  Laughlin.  They  will  probably  have  to  say  something 
about  it  when  we  get  up  there  with  this  case. 

The  Court.  I  think  the  case  needs  clarification. 

Mr.  Laughlin.  Unquestionably. 

Now,  Your  Honor,  you  denied  a  prayer — it  shows  Your 
-Honor  denied  it — and  I  will  just  read  it  and  pass  the  whole 
file  up  to  you.  I  presented  this  prayer:  “The  jury  are  in¬ 
structed” 

And  the  reason,  Your  Honor,  there  was  an  error  in  it  is  my 
secretary  was  sick  in  the  hospital  and  I  had  to  get  somebody 
else. 

The  Court.  That  is  all  right;  there  are  bound  to  be  typo¬ 
graphical  errors. 

Mr.  Laughlin.  Because  I  ordinarily  wouldn’t  present  work 
like  this. 

1770  “The  jury  are  instructed  that  there  has  been  testi¬ 
mony  in  this  case  that  the  defendant  Wheeler  left  Wash¬ 
ington  on  the  evening  of  June  5,  1946,  for  South  Carolina.  If 
you  believe  from  the  evidence  that  the  defendant  Wheeler  had 
already  planned  to  leave  the  District  of  Columbia  and  did  not 
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depart  this  jurisdiction  to  avoid  arrest,  you  will  therefore  draw 
no  inference  from  the  fact  that  he  left  the  District  of  Colom¬ 
bia.  You  can  only  draw  an  unfavorable  inference  from  the 
defendant’s  departure  if  you  believe  from  the  evidence  that  he 
left  Washington  solely  to  avoid  arrest.  And.  in  this  connec¬ 
tion,  you  must  take  into  consideration  all  of  the  facts  and  cir¬ 
cumstances  in  connection  with  his  departure.” 

That  was  denied. 

The  Court.  I  think  I  substantially  charged  that,  that  if  thjey 
find  he  left  Washington  for  the  purpose  of  avoiding  arrest,  thfen 
they  may  take  that  as  an  indication  of  consciousness  of  gu|lt. 
I  think  I  substantially  charged  it — not  in  your  own  phrase¬ 
ology,  but  in  substance. 

Mr.  Laughlin.  It  was  my  opinion  I  was  entitled  to  that 
prayer.  ! 

The  Court.  Of  course,  counsel  is  not  entitled  to  have  t^ie 
court  grant  instructions  in  the  language  of  counsel. 

Mr.  Laughlin.  Maybe  not;  but  we  can  always  urge  th4t, 
Your  Honor.  j 

1771  Then  this  prayer:  “The  defense  in  this  case  on  behalf 
of  the  defendant  Wheeler  is  the  defense  of  alibi.  Th^t 
means  that  at  the  time  alleged  by  the  Government  for  the  conji- 
mission  of  a  crime,  defendant  was  at  another  place.  The  de¬ 
fendant  does  not  have  to  prove  that  he  was  at  another  place  s t 
the  time  of  the  commission  of  the  offense,  but  there  is  a  duty- 
on  the  part  of  the  Government  to  place  the  defendant  at  the 
scene  of  the  crime,  that  is  to  say,  at  Bernstein’s 
between  10:30  a.  m.  and  11  a.  m.,  June  5, 1946.” 

Because  the  testimony  I  think  is  without  dispute  that  the  kill¬ 
ing  took  place  between  10:30  and  11  o'clock.  That  was  de¬ 
nied.  Therefore,  having  said  that,  Your  Honor,  I  conclude). 

The  Court.  Mr.  Murray. 

Mr.  Murray.  Your  Honor,  I  have  no  lengthy  comment  t<j) 
make.  With  reference  to  the  confession  of  Patton,  I  believe 
that  the  Court’s  ruling  was  correct,  in  that  it  ruled  that  the 
showing  in  reference  to  the  detention  was  limited  to  a  not  uni 
reasonable  detention,  and  the  Court  found  it  to  be  such,  and 
did  not  include  a  showing  that  there  had  been  aggravating  cir| 
cumstances  of  any  kind.  j 
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There  was  undisputed  testimony — I  think  it  was  undisputed : 
I  don’t  think  Patton  himself  disputed  it — that  Patton  was  not 
questioned  regarding  this  matter  until  seven  o’clock 

1772  on  Monday,  which  was  about  36  hours  after  his  arrest, 
and  that  he  immediately  confessed;  and  then  a  few 

hours  after  that,  during  which  interim  he  had  been  identified, 
he  again  made  a  verbal  confession  in  the  presence  of  the 
witnesses. 

And  with  reference  to  the  Akowsky  opinion,  it  is  the  view 
of  the  Government  that  it  holds,  and  holds  only,  that  an  unlaw¬ 
ful  detention,  coupled  with  a  continuous  questioning  over  an 
unreasonable  time,  together,  warrant  exclusion  and  compel  ex¬ 
clusion  of  a  confession  obtained  by  reason  of  that  combination 
of  circumstances.  The  other  parts  of  the  opinion,  which  seem 
in  some  instances  to  infer  that  a  policeman  can’t  even  take  a 
man  past  the  Commissioner’s  office  on  the  way  to  the  precinct 
or  to  headquarters  to  book  him,  we  do  not  believe  to  be  a  part 
of  the  holding  of  the  Court;  but  that  the  Court’s  finding  is 
just  as  I  have  stated  it,  and  nothing  further. 

I  should  like  to  say  this  to  the  Court — not  in  reference  to  the 
motions  for  new  trial  but  in  reference  to  the  record :  It  was  my 
purpose — this  matter  came  up  unexpectedly,  on  my  part — that 
it  was  my  purpose  to  ask  the  Court  to  consider  changing  the 
record  in  one  particular,  and  maybe  in  others.  But  I  mention 
the  one  particular  now,  because  I  am  quite  sure  counsel  will 
agree  with  me. 

One  part  of  the  record  of  my  argument  reads  this  way,  that 
in  arguing  to  the  jury  with  reference  to  one  of  these  defend¬ 
ants,  I  think  Wheeler,  I  argued  that  Wheeler  was  not 

1773  worthy  of  belief  because,  among  other  things,  he  was 
faced  with  a  capital  offense ;  he  was  faced  with  the  charge 

of  a  capital  offense.  I  think  that  was  the  wording  that  I  used; 
and  the  report  of  that  argument  says  that  he  was  faced  with 
“other”  offenses.  And  of  course  I  didn’t  say  that,  and  I  am 
sure  counsel  will  agree  with  that. 

Mr.  Laughlin.  I  concede  Mr.  Murray  didn’t  say  “faced 
with  other  offenses,”  because  I  am  sure  I  would  have  noticed 
that  immediately. 
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The  Court.  Well,  I  think  the  necessary  corrections  of  tlje 
record  should  be  made,  if  you  will  bring  it  to  the  Court’s  atten¬ 
tion  in  the  usual  manner. 

Mr.  Murray.  I  will  do  that,  sir. 

Mr.  Williams.  Just  one  observation,  Your  Honor: 

With  respect  to  what  Mr.  Murray  said,  as  to  Patton,  the  rec¬ 
ord  does  indicate — at  least  my  notes  do — that  on  that  Sunday 
when  he  was  arrested,  that  is,  Patton,  that  he  was  questioned 
20  minutes  to  half  an  hour,  by  Perry,  and  then  sent  back  t|o 
No.  1  precinct.  Therefore  that  would  show  there  was  some 
questioning  which  did  take  place  during  that  period. 

The  Court.  There  was  no  prolonged  grilling,  was  the  thoughjt 
I  had  in  mind. 

Mr.  Williams.  There  was  this  prolonged  period  of  question 
ing  and  shunting  back  and  forth.  T 

Mr.  Murray.  I  wouldn’t  agree  with  that.  It  is  m^ 
1774  recollection  Mr.  Perry  said  he  never  questioned  him  until 
Monday  at  seven  o’clock. 

Mr.  Williams.  He  said  he  saw  him,  Perry  did,  before  seveijt 
o’clock. 

Mr.  Murray.  That  was  at  the  lineup,  yes;  he  saw  him,  yesi 
But  that  wasn’t  questioning. 

The  Court.  In  this  case  the  testimony  against  the  defend^ 
ants  is  overwhelming.  In  fact,  any  verdict  other  than  thai 
which  the  jury  reached  would,  in  the  Court’s  opinion,  hav4 
been  an  improvident  one  and  a  miscarriage  of  justice.  The! 
defendant  Patton  admitted  that  he  started  on  the  enterprise 
with  the  defendant  Wheeler.  He  gave  testimony  implicating! 
Wheeler.  The  only  defense  made  by  the  defendant  Pattori 
was  that  he  had  changed  his  mind  and  withdrawn  from  thej 
enterprise  before  the  holdup  commenced.  This  was  a  ques¬ 
tion  of  fact  which  the  Court  left  to  the  jury  to  determine. 

The  other  evidence  connecting  Wheeler  with  the  crime  was| 
invulnerable.  For  example,  there  was  evidence  that  the  bul¬ 
let  which  killed  Doctor  Bernstein  was  fired  from  the  revolver 
which  was  found  in  Wheeler’s  possession  at  the  time  of | 
Wheeler’s  arrest.  The  Court  will  not  review  the  other  testi-j 
mony  at  this  time,  as  that  is  unnecessary.  But  the  evidence 
irrefutably  and  unerringly  pointed  to  the  defendants’  guilt. 
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The  Court  wishes  to  add  this,  that  the  evidence  against 
the  defendants  was  very  fairly  presented  by  the  United 

1775  States  Attorney,  and  every  opportunity  was  accorded 
the  defendants  to  present  whatever  defense  they  had. 

The  defendants,  on  the  other  hand,  were  very  ably  and  very 
zealously  defended,  by  counsel  of  experience. 

The  Court  does  not  feel  there  was  any  undue  restriction  on 
cross-examination. 

As  to  the  prayers  for  instructions,  many  of  them  were  in¬ 
cluded  in  the  charge  to  the  jury  in  somewhat  different  phrase¬ 
ology  than  that  requested  by  counsel.  Of  course,  there  is  no 
vested  right  in  a  litigant  to  have  the  court  use  counsel’s  phrase¬ 
ology  in  charging  the  jury,  provided  the  substance  of  the  charge 
is  correct. 

The  Court  wishes  to  comment  on  only  one  other  factor  of  this 
case,  and  that  is  Patton’s  confession.  Patton,  as  the  Court  re¬ 
calls,  was  arrested  on  Sunday  and  was  not  brought  before  a 
committing  magistrate  until  Tuesday  morning.  His  confes¬ 
sion  was  taken  in  the  interim.  It  is  now  claimed  the  confes¬ 
sion  was  inadmissible. 

In  the  first  place,  it  seems  to  the  Court  that  any  error  in 
that  respect,  if  there  be  such,  has  been  cancelled,  so  to  speak, 
and  is  no  longer  in  the  case,  because  when  Patton  took  the 
witness  stand  he  was  shown  his  confession  and  he  admitted  it 
was  substantially  correct.  Moreover,  he  gave  affirmative  testi¬ 
mony,  practically  repeating  the  contents  of  the  confession — 
adding,  however,  the  element  to  which  I  referred  a  few 

1776  moments  ago,  namely,  that  after  arriving  outside  of  the 
drugstore  he  determined  to  withdraw  from  the  enter¬ 
prise,  and  that  when  he  entered  the  drugstore  he  came  to  the 
soda  counter  as  a  customer  instead  of  in  the  guise  of  a  robber. 
That  was  a  question  of  fact  to  be  determined  by  the  jury  and 
it  was  left  to  the  jury.  But  even  if  this  point  has  not  been 
waived — and  the  Court  feels  it  was  waived — but  even  if  it  was 
not  waived,  the  Court  feels  the  confession  was  properly  ad¬ 
mitted. 

Counsel  rely  on  the  case  of  Akowsky  versus  the  United 
States,  decided  by  the  Court  of  Appeals  on  December  16.  In 
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that  case  the  defendant  was  arrested  shortly  before  four  o’clock 
in  the  afternoon  and  was  brought  before  a  committing  magis¬ 
trate  on  the  following  day.  In  the  meantime  he  made  a  coni 
fession.  It  also  appeared,  however,  that  the  confession  was 
not  made  until  about  two  o’clock  in  the  morning,  and  that  the 
defendant  was  questioned  continuously  for  six  or  seven  hour^ 
before  the  confession  was  made. 

It  is  true  there  are  expressions  in  the  opinion  of  that  case 
which,  if  isolated  from  their  context,  support,  perhaps,  the 
contention  of  counsel.  But  we  must  bear  in  mind  the  fact  thatl 
in  evaluating  and  determining  what  is  held  in  an  opinion  of  a| 
court,  we  cannot  resolve  the  issue  solely  by  relying  on  abstractj 
expressions  of  law  contained  in  the  opinion.  The  expressions! 
of  law  in  any  opinion  of  any  court  must  be  read  in  the  light  of 
the  facts  of  the  case. 

1777  So,  too,  this  Court  is  bound  to  follow  not  only  the  Court 

of  Appeals  of  this  jurisdiction  but,  and  more  so,  the  Su¬ 
preme  Court  of  the  United  States.  If  the  two  are  in  conflict, 
it  is  then  the  duty  of  this  Court  to  endeavor  to  reconcile  Su- 1 
preme  Court  decisions  with  the  Court  of  Appeals  decisions — 
if  there  is  any  seeming  conflict  between  the  two. 

I  think  the  opinion  in  the  Akowsky  case  can  be  reconciled 
with  the  opinions  of  the  Supreme  Court.  The  ruling  case  in  j 
the  Supreme  Court  is  not  the  McNab  case  which  is  so  often  j 
spoken  of.  The  ruling  case  on  this  point  is  the  Mitchell  case,  j 
because  the  Mitchell  case  points  out  that  the  McNab  case  had  j 
not  been  properly  understood  by  a  great  many  of  those  who 
relied  upon  it  and  who  criticized  it. 

The  Supreme  Court  in  the  Mitchell  case  held  tha.t  mere  delay 
in  bringing  a  prisoner  before  a  committing  magistrate  will  not 
require  an  exclusion  of  a  confession  made  in  the  interim,  un-  | 
less  this  delay  was  accompanied  by  an  aggravating  circum-  j 
stance.  In  the  Mitchell  case  the  Court  held  there  was  no 
aggravating  circumstance,  although  the  defendant  was  not 
brought  before  the  committing  magistrate  until  a  week  after 
he  was  arrested. 

In  the  McNab  case,  as  was  pointed  out  in  the  Mitchell  case,  | 
there  were  aggravating  circumstances,  in  that  the  defendants  i 


642 


had  been  questioned  for  long  periods  of  time,  and  were  other¬ 
wise  improperly  committed. 

1778  In  the  Akowsky  case  there  was  also  prolonged  ques¬ 
tioning  prior  to  obtaining  the  confession.  The  defend¬ 
ant,  Mr.  Justice  Clark  states,  in  the  Akowsky  case,  was  ques¬ 
tioned  continuously  for  seven  hours  before  his  confession  was 
obtained. 

Now,  a  continual  grilling  for  a  long  period  of  time  may  con- 
-  stitute  coercion  quite  as  much  as  physical  violence;  and  there¬ 
fore,  reading  the  Akowsky  case  in  the  light  of  the  Mitchell  case, 
we  have  in  the  Akowsky  case  a  delayed  arraignment,  accom¬ 
panied  by  an  aggravating  circumstance,  namely,  a  prolonged 
questioning  for  a  period  of  seven  hours  before  the  confession 
is  obtained. 

In  this  case  there  was  no  aggravating  circumstance.  There 
is  some  dispute  apparently  as  to  whether  the  defendant  was 
questioned  on  Sunday,  but  it  is  not  disputed  that  he  at  no 
time  was  grilled  for  any  prolonged  period  of  time;  and  I  found 
as  a  fact  that  he  was  not  ill-treated  in  any  manner.  And  al¬ 
though  he  testified  at  the  preliminary  hearing  before  me,  out¬ 
side  of  the  presence  of  the  jury,  that  he  had  been  beaten,  yet 
when  he  took  the  witness  stand  and  told  his  story  in  the  pres¬ 
ence  of  the  jury,  there  was  no  contention  on  his  part  that  he 
had  been  ill-treated  in  any  way;  and  he  in  effect  stated,  in  an¬ 
swer  to  Mr.  Murray’s  question,  that  his  confession  was  true, 
substantially — adding  the  one  element  which  the  Court  left 
to  the  jury. 

In  the  light  of  all  the  considerations  which  I  have  dis- 

1779  cussed,  I  deemed  there  was  no  error  in  admitting  the 
confession.  And  I  might  add  one  other  element,  that 

rule  5-A  of  the  Rules  of  Criminal  Procedure  does  not 
require — if  the  rule  ever  did — that  a  person  arrested  be  taken 
immediately  before  a  committing  magistrate.  The  rule  re¬ 
quires  that  he  be  taken  without  unnecessary  delay. 

In  other  words,  the  rule  contemplates  there  must  be  some 
delay.  Some  delay  is  necessary  as  a  matter  of  administration. 
It  is  necessary  to  make  a  record  of  the  arrest,  or  to  do  what  is 
ordinarily  termed  “book”  the  prisoner.  That  takes  time.  He 
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must  be  taken  to  a  precinct  or  to  police  headquarters  for  tha,t 
purpose,  before  being  taken  to  a  magistrate.  He  must  be  finger¬ 
printed  in  proper  cases,  and  the  law  is  that  this  may  be  done 
before  arraignment.  That  takes  time.  Sometimes  it  is  neces¬ 
sary  to  procure  a  witness,  and  several  hours  may  elapse  in  that 
manner,  because  it  may  be  necessary  to  bring  a  witness  before 
the  committing  magistrate.  Various  other  situations  may  rei- 
quire  a  short  delay  in  the  arraignment;  and  a  delay  which  is 
reasonably  necessary  is  permitted  by  the  rules. 

I  might  say  in  the  McNab  case  the  defendants  were  in  custody 
over  a  week  before  being  arraigned,  according  to  the  opinion 
in  the  McNab  case.  Later  on,  upon  petition  for  rehearing,  the 
facts  appeared  otherwise.  But  on  the  facts  upon  which  the 
court  determined  the  McNab  case,  there  was  a  delay  of  over 
a  week. 

1780  In  the  Mitchell  case  there  was  a  delay  of  over  a  week, 
and  yet  the  court  held  the  confession  had  been  properly 
admitted. 

We  must  realize  law  enforcement  is  a  practical  matter. 
Every  right  of  a  defendant  must  be  preserved.  That  goes  with¬ 
out  saying.  But  at  the  same  time  we  cannot  completely  take| 
away  from  the  police  all  possibilities  of  investigating  a  crime, 
and  then  proceed  to  criticize  the  police  for  not  solving  crimes,  j 
as  sometimes  has  happened. 

Mr.  Williams.  Would  Your  Honor  add  to  that  statement! 
that  at  least  the  defendant  should  be  properly  and  within  a 
proper  time  be  charged  with  some  crime  after  his  arrest? 

The  Court.  This  is  not  my  function.  That  would  be  pre¬ 
sumptuous  on  my  part.  In  the  light  of  all  the  considerations 
I  have  reviewed,  the  motions  for  new  trial  will  be  denied. 
***** 
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counterstatement  of  the  case 


This  appeal  is  taken  from  a  judgment  imposing  death  sen¬ 
tences  upon  the  appellants  following  their  conviction  of  murder 
in  the  first  degree  on  the  first  of  a  two-count  indictment  (App. 
624). 

The  indictment,  as  originally  drawn,  contained  two  counts, 
both  charging  murder  in  the  first  degree  (App.  1).  The  first 
count  charged  murder  in  the  commission  of  a  felony  (robbery), 
and  the  second  count  charged  a  deliberate  murder.  At  the  con¬ 
clusion  of  the  government’s  case  in  chief,  the  government  aban¬ 
doned  the  second  count  and  the  case  went  to  the  jury  on  the 

first  count  only  (Tr.  1099, 1724).1 

_ 

1  Transcript  page  numbers  are  indented  at  the  left  margin  of  append  ijs 
pages. 
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The  facts  in  the  case  are  as  follows :  Dr.  Maurice  L.  Bernstein 
had  conducted  a  drug  store  at  1786  Florida  Avenue  NW.,  for 
some  years  (Tr.  172).  On  the  morning  of  Wednesday,  June 
5,  1946,  at  about  a  quarter  of  eleven,  Dr.  Bernstein  was  in  the 
basement  of  his  drug  store,  getting  some  drugs  (Tr.  174,  175). 
His  druggist,  Dr.  Thomas  F.  Nusbickel,  was  upstairs  in  the 
back  part  of  the  drug  store,  back  of  the  prescription  counter 
(Tr.  173).  In  this  back  part  there  was  also  a  liquor  depart¬ 
ment  and  there  was  a  cash  register  on  the  counter  used  for 
liquor  transactions  (Tr.  173,  176).  In  the  front  part  of  the 
store  was  a  soda  fountain  (Tr.  173) .  Back  of  the  soda  fountain 
were  two  colored  women,  Iola  Latney  and  Virginia  Stephens 
(Tr.  173,  175).  At  the  time  mentioned  there  was  also  a  cus¬ 
tomer  in  the  place,  a  young  colored  boy  named  Jacob  Smith, 
who  dropped  in  for  a  soda  (Tr.  325).  He  was  seated  at  the 

soda  fountain.  Two  men  entered  the  store  at  about  ten  minutes 

« 

before  eleven;  one  of  them,  later  proved  to  be  Wheeler,  went  to 
the  rear  of  the  store  and  Patton  remained  in  the  front  (Tr.  430, 
1001).  Wheeler  went  to  the  prescription  counter  and  leaned 
over  it  with  a  dollar  bill  in  his  hand.  He  said  something  inaudi¬ 
ble  to  Nusbickel.  Nusbickel  went  over  and  leaned  on  the  coun¬ 
ter  to  hear  him.  He  noticed  then  that  Wheeler  had  a  revolver 
in  his  hand,  which  he  pointed  to  Nusbickel’s  stomach.  Wheeler 
asked,  “Where  is  the  safe?”  Nusbickel  answered  and  then 
reached  to  his  back  for  a  telephone  (Tr.  174) .  At  the  same  time 
he  put  his  left  hand  on  the  door  jamb  to  read  the  telephone 
number  of  the  Police  Department  which  was  written  there 
(Tr.  225).  Wheeler  then  started  to  come  around  the  counter 
into  the  back.  Nusbickel  then  said,  “You  can’t  come  back 
here.”  Wheeler  continued  back  around  the  counter,  stumbling 
over  a  small  ladder  there  and  pushed  Nusbickel  away  from  the 
telephone.  Again  he  asked  Nusbickel  where  the  safe  was.  Nus¬ 
bickel  showed  him.  Wheeler  commanded  him  to  open  it. 
Nusbickel  said  he  did  not  know  the  combination  Wheeler  said, 
“Is  there  anybody  else  back  here”  (Tr.  174).  Nusbickel  said, 
“Sure,  sixty-nine  of  us.”  At  that  instant,  Dr.  Bernstein  came 
upstairs  from  below  (Tr.  175) .  As  soon  as  Wheeler  saw  him  he 
wheeled  away  from  Nusbickel,  pointed  his  gun  at  Bernstein 
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and  fired  one  shot  (Tr.  175,  856,  901).  The  bullet  penetrated 
his  body  and  rested  on  a  shelf  of  a  drug  case  behind  him  (Tr. 
461,  472,  473).  Bernstein  fell,  fatally  wounded.  The  bullet 
penetrated  the  lung  and  an  artery  near  the  heart  (Tr.  461). 
Nusbickel  reached  to  help  him  as  he  was  falling  and  again 
Wheeler  pushed  Nusbickel  farther  back  and  told  him  to  stay 
there  and  Nusbickel  stayed  there  (Tr.  175).  Meantime  tlje 
clerks  in  the  store  had  been  attracted  by  hearing  Nusbickel  say 
to  Wheeler,  “You  can’t  come  back  here.”  At  that,  they  started 
to  go  around  from  behind  the  counter  and  then  noticed  Patton 
for  the  first  time  (Tr.  430).  Patton  drew  a  twenty-five  calibre 
automatic  and  told  the  women  to  stay  behind  the  counter, 
which  they  did  (Tr.  388,  732).  Jacob  Smith,  the  school  boy, 
started  to  leave  but  Patton  told  him  to  stay  there  and  he  wou^i 
not  get  hurt,  and  Smith  stayed  there  (Tr.  327,  329).  At  some 
time  during  the  commotion  and  shooting  in  the  back  of  the 
store,  Iola  Latney  exclaimed:  “Lord,  have  mercy”  (Tr.  1030, 
1031). 

After  Wheeler  had  pushed  Nusbickel  into  the  back  of  the 
store,  he  went  to  the  cash  register  at  the  liquor  department 
which  was  close  to  him  and  turning  his  gun  upside  down,  pressed 
the  sight  of  the  gun  on  the  twenty-cent  key,  which  caused  the 
drawer  to  open  (Tr.  175, 176,  901).  He  then  took  the  bills  that 
were  in  it  and  walked  forward  into  the  store  (Tr.  430).  Patton 
at  that  time  had  the  three  persons  in  the  store  under  control 
with  his  automatic  (Tr.  388,  732).  Wheeler  told  Patton  to  geft 
the  money  from  the  other  cash  register  on  the  soda  fountain 
(Tr.  430).  Patton  commanded  Iola  Latney  to  give  him  th^ 
bills  out  of  that  register  and  she  gave  them  to  either  Patton  o^ 
Wheeler,  probably  Patton  (Tr.  389,  390,  901).  Wheeler  and 
Patton  then  left  the  store.  They  ran  down  Willard  Street  about 
a  half  a  block  away  and  got  in  a  taxicab,  which  was  parked 
there,  driven  by  William  Walker.  They  directed  Walker  t<|) 
drive  them  to  Fourteenth  and  Riggs  Streets  NW.  Walker 
started  to  turn  up  Eighteenth  Street  toward  Florida  Avenue^ 
when  he  was  directed  instead  to  go  in  the  opposite  direction 
(Tr.  487).  On  the  way,  Patton,  seated  in  the  back  seat,  wa^ 
careful  to  keep  his  reflection  out  of  the  rear  view  mirror,  and 
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Walker  noticed  that  (Tr.  496, 525) .  When  the  cab  got  to  Four¬ 
teenth  and  Riggs  Streets,  Walker  was  directed  to  let  his  fares 
off  at  the  first  alley  (Tr.  487).  He  noticed  that  Wheeler’s  arm 
shook  quite  visibly  as  he  got  out  of  the  cab  (Tr.  492).  Later, 
Walker  heard  three  broadcasts  of  the  crime  in  which  one  of  the 
perpetrators  was  roughly  described  as  a  stocky,  dark-skinned, 
colored  man,  and  the  other  as  light-complexioned  and  tall  (Tr. 
519,  529,  530) .  Wheeler  was  five  feet,  ten  inches  in  height,  and 
weighed  one  hundred  and  ninety-six  pounds  (Tr.  840).  Patton 
was  tall,  slim  and  light-complexioned  (Tr.  412,  521).  Wheeler 
was  dark-complexioned  (Tr.  521,  1363). 

After  the  two  men  left  the  drug  store,  the  police  were  notified 
and  arrived  shortly  afterwards  (Tr.  199).  The  bullet  which 
had  killed  Dr.  Bernstein  was  found  on  the  shelf  where  it  had 
fallen  after  the  shooting  and  was  taken  by  the  police  (Tr.  472, 
473,  767). 

Patton  was  arrested  about  3  a.  m.  on  Sunday,  June  9,  1946 
(Tr.  562).  He  was  taken  to  a  precinct  but  was  not  questioned 
about  the  crime  until  Monday,  June  10,  1946,  at  7  p.  m.  (Tr. 
564-566) .  A  line-up  was  held  at  Police  Headquarters  at  about 
noon  on  Sunday,  June  9, 1946.  In  this  line-up  were  Patton  and 
another  man,  not  Wheeler,  who  was  a  suspect.  Nusbickel  was 
asked  to  look  at  these  men,  not  with  the  possibility  that  he 
might  identify  Patton  (of  whose  presence  he  was  not  aware 
until  he  was  told  about  it  after  the  shooting)  but  to  see  if  he 
could  identify  the  other  suspect.  He  was  not  able  to  identify 
anybody  in  that  line-up  (Tr.  312,  745).  The  witness  Iola  Lat- 
ney  and  the  witness  Virginia  Stephens,  who  it  was  thought  - 
might  identify  Patton,  were  not  available  at  that  time  but 
were  out  of  town  over  the  week  end.  They  could  not  be  con¬ 
tacted  until  Monday  evening,  June  10,  and  they  arrived  at  the 
9th  precinct,  where  Patton  was,  at  about  midnight  Monday, 
June  10  (Tr.  653).  About  five  hours  before  that,  that  is  at  7 
p.  m.,  on  June  10,  the  police  questioned  Patton  about  the  crime 
for  the  first  time  since  his  arrest  (Tr.  564-566).  Officer  Perry 
told  him  that  the  police  had  reason  to  believe  that  he  was  im¬ 
plicated  in  the  Bernstein  murder.  He  asked  Officer  Perry 
whether  a  person  who  goes  into  a  place  with  another  and  the 
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other  kills,  would  that  person  who  did  not  pull  the  trigger  ibe 
equally  guilty.  Mr.  Perry  said  the  courts  would  have  to  an¬ 
swer  that  question  (Tr.  721). 

Thereupon,  Patton  made  a  verbal  statement  to  the  following 
effect:  He  and  Wheeler  had  perpetrated  this  crime.  Pattjou 
said  Wheeler  had  come  to  his  house,  1334  Corcoran  Street  N W., 
on  the  morning  of  June  5,  and  they  had  gone  to  the  Bernstein 
drug  store,  and  Wheeler  had  told  him  that  was  the  place  they 
were  going  to  take.  Wheeler  asked  him  whether  he  could  han¬ 
dle  the  three  people  in  front  and  he  told  Wheeler  he  thought 
he  could,  and  they  went  together  into  the  store.  Wheeler  had 
gone  to  the  back  and  he,  Patton,  had  stayed  in  front  and  kept 
the  two  women  and  the  boy  from  leaving  that  place.  While  he 
was  there,  Patton  heard  a  noise  which  he  thought  was  a  gun¬ 
shot  and  Wheeler  had  come  forward  into  the  store  and  told  him 
to  get  money  out  of  the  other  register  and  he,  Patton,  had  com¬ 
manded  Iola  Latney  to  turn  it  over  and  she  turned  the  money 
over  to  Wheeler.  Then  the  two  left  the  store  and  went  in  a 
taxicab  to  Fourteenth  and  Riggs  Streets,  which  was  about  a 
block  from  Patton’s  residence  and  had  separated  in  the  alley 


there  and  Wheeler  had  given  Patton  twelve  dollars  (Tr.  719, !  ^ - 

722-725).  In  his  written  confession  Patton  said  that  he  read^r^1^ 
the  next  day  that  Dr.  Bernstein  had  been  killed  and  that  was 
the  first  time  he  knew  there  had  been  a  killing  (Tr.  734).  !  ' 

At  the  line-up  at  No.  9  Precinct,  Patton  was  positively  iden¬ 
tified  by  Iola  Latney  and  Virginia  Stephens  (Tr.  1028,  1029, 

1052,  1053).  Shortly  thereafter,  in  another  room  in  the  pre¬ 
cinct,  he  stated  to  them  and  to  Nusbickel  that  he  had  committed 
this  crime  and  that  Wheeler  was  the  other  person .  In  the  cours  e 
of  his  account,  he  stated  that  one  of  the  women  clerks  had  ex¬ 
claimed  “Lord,  have  mercy.”  Both  Iola  Latney  and  Virginia 
Stephens  remembered  that  Iola  Latney  had  said  those  words 
(Tr.  1029, 1030, 1031, 1052, 1053, 1054, 1055). 

Wheeler  was  arrested  in  Ridge  Springs,  South  Carolina,  a 
farm  country  about  fourteen  miles  from  a  small  town  called 
Saluda,  at  about  4:40  a.  m.,  on  Thursday  morning,  June  13}, 

1946  (Tr.  746,  893).  The  police  officers  found  in  his  possession 
a  thirty-eight  calibre  Colt  revolver,  known  as  a  “police  posih 
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tive”  (Tr.  894,  895).  As  soon  as  they  went  in  on  him  in  his 
bedroom,  he  said,  “How  did  you  fellows  know  I  was  down 
here?  Have  you  got  Patton?”  (Tr.  894,  895).  Outside  the 
house,  in  an  automobile,  he  read  a  newspaper  account  of  the 
murder.  He  then  remarked  “Patton  is  trying  to  put  everything 
on  me,”  and  then  gave  his  account  (Tr.  856).  His  account  was 
like  Patton’s  in  the  important  detail  that  he,  Wheeler,  did  the 
shooting  (Tr.  856).  As  to  this  he  said  he  didn't  know  he  had 
shot  until  he  heard  the  man  cough  and  saw  blood  on  his  shirt 
(Tr.  896).  In  certain  details  his  story  varied  from  Patton’s. 
He  said  that  Patton  came  to  his  house  the  morning  of  the  mur¬ 
der  (Tr.  856;  cf.  1167).  He  also  said  that  it  was  Patton  who 
got  the  money  from  the  soda  fountain  register  and  not  he  (Tr. 
857).  Where  Patton  had  said  that  Wheeler  gave  him  the  auto¬ 
matic  which  Patton  had  at  the  store,  Wheeler  implied  in  his 
written  confession  that  Patton  already  had  that  automatic 
(Tr.  719,  731,  906).  This  was  apparently  true  because  the 
officers  recovered  that  automatic  from  Patton’s  residence  a  few 
days  after  his  arrest  (Tr.  535). 

Wheeler  signed  a  written  waiver  of  his  right  to  removal 
hearing  in  South  Carolina  and  came  voluntarily  with  the  of¬ 
ficers  to  the  District  of  Columbia,  arriving  here  at  Police  Head¬ 
quarters  at  11  a.  m.,  June  14,  1946  (Tr.  827.  876,  950).  Im¬ 
mediately  a  written  statement  was  taken,  consisting  of  a  com¬ 
plete  confession.  This  statement,  according  to  the  officers, 
was  signed  by  him  in  their  presence  (Tr.  820,  827).  At  the 
trial  he  denied  signing  it  (Tr.  1188,  1192).  After  the  written 
confession  was  finished,  Wheeler  was  placed  in  a  line-up  at 
Headquarters  and  looked  at  by  Dr.  Nusbickel,  Iola  Latney,  and 
Virginia  Stephens  (Tr.  1055,  1056).  He  was  positively  identi¬ 
fied  by  Nusbickel,  and  partially  identified  by  Iola  Latney  (Tr. 
1001, 1002, 1032).  Virginia  Stephens  could  not  identify  him  (Tr. 
1055).  Immediately  after,  this  line-up,  Wheeler  was  brought 
down  close  to  those  witnesses  and  in  their  presence  admitted 
that  he  had  shot  Bernstein  and  that  Patton  was  with  him  on 
the  occasion  (Tr.  1003,  1004.  1056,  1057).  He  stated  to  them, 
as  he  did  in  his  written  confession,  that  when  Nusbickel  had 
put  his  hand  up  on  the  door  jamb  and  reached  for  the  phone, 
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Wheeler  thought  Nusbickel  pressed  a  buzzer,  giving  an  alarm, 
so  that  when  Bernstein  appeared  on  the  scene  he  thought  Bern¬ 
stein  might  be  armed  and  that  was  why  he  shot  (Tr.  901, 1003, 
1004,  1056).  j 

The  pistol  taken  from  Wheeler,  together  with  the  death 
bullet,  were  turned  over  to  a  firearms  identification  expert  at 
the  Federal  Bureau  of  Identification,  who  fired  a  test  bullet 
from  the  revolver  and  then  by  comparison  of  it  under  a  micro¬ 
scope  with  the  death  bullet  concluded,  after  only  fifteen  min¬ 
utes,  that  the  death  bullet  had  come  from  the  gun  taken  from 
Wheeler  eight  days  later  (Tr.  767) .  This  expert  gave  testimony 
to  that  effect  at  the  trial  which  was  uncontroverted  although!  the 
defense  had  available,  at  government  expense,  a  firearms  expert 
of  its  own  choosing  (Tr.  1124). 

Early  in  the  trial,  Patton  seemed  to  be  building  a  defdnse 
based  on  denial  of  participation  in  the  crime.  The  govern¬ 
ment  produced  a  roommate  of  Patton’s,  named  Howjard 
Wright,  who  testified  that  Patton  had  the  automatic  pistol 
several  days  before  the  murder,  and  the  day  after  the  murjier 
gave  it  to  Wright  to  get  rid  of  for  him  (Tr.  532  et  seq.)  Wright 
was  sharply  cross-examined  about  certain  clothing  (Tr.  547). 
Part  of  this  clothing  was  later  identified  by  Patton  as  the 
clothing  he  wore  at  the  time  of  the  crime,  and  part  of  it  at  least 
wTas  identified  by  identifying  witnesses  (Tr.  391,  392,  1410). 
The  cross-examination  was  directed  toward  establishing  tljat 
the  suit  of  clothes  was  not  available  to  Patton  at  the  time  j  of 
the  murder  but  had  been  sent  to  the  cleaners.  Also,  when  tjhe 
government  offered  Patton’s  written  confession  in  evidence, 
objection  was  made  and  a  hearing  was  conducted  with  the  jujry 
absent,  at  which  Patton  claimed  he  had  been  beaten  and  did 
not  confess  at  all  and  had  signed  the  paper  because  of  the 
beating  he  received  (Tr.  573,  804,  605).  This  testimony  w0s 
discredited  by  the  officers  and  also  by  the  Coroner,  who  h^d 
examined  Patton  not  long  after  the  confession  was  signed  aijid 
found  none  of  the  marks  on  him  which  Patton  claimed  he  hhd 
(Tr.  646,  577,  627,  655,  685,  691). 

However,  when  the  time  came  for  the  defense  to  begin, 
Wheeler  took  the  stand  and  testified  that  in  the  early  morning 
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hours  of  June  5,  Patton  had  come  to  his  house  at  434  Franklin 
Street  NW.,  and  borrowed  his,  Wheeler’s,  gun,  saying  he  was 
going  to  make  some  money  (Tr.  1167).  (In  this  same  testi¬ 
mony  Wheeler  admitted  that  the  gun  had  been  taken  from  his 
possession  by  the  police  in  South  Carolina  eight  days  later, 
but  he  did  not  explain,  either  on  direct  or  cross-examination, 
how  the  gun  had  gotten  back  in  his  possession  after  he  had 
loaned  it  to  Patton  (Tr.  1178,  1216).) 

Patton  then  took  the  stand.  His  attorney,  in  final  argument, 
implies  Patton  would  not  have  done  so  except  for  Wheeler’s 
testimony. 

Patton  said  that  he  was  at  the  drug  store  at  the  time  of  the 
murder  and  that  Wheeler  was  with  him  ( Tr.  1395 ) .  He  testified 
that  he  and  Wheeler  stood  outside  the  drug  store  and  talked 
about  robbing  it,  and  that  Wheeler  went  into  the  drug  store 
and  Patton  changed  his  mind  about  going  in  for  the  purpose  of 
assisting  Wheeler  in  the  robbery,  but  shortly  afterwards  did  go 
into  the  store  because  he  was  hungry.  He  said  that  he  ordered 
a  hot  dog  sandwich.  Patton  further  testified  that  when  Wheeler 
came  forward  into  the  store  with  a  gun  in  his  hand  and  com¬ 
manded  him,  Patton,  to  get  the  money  from  the  other  register 
at  the  soda  fountain,  he  did  put  his  gun  on  Iola  Latney  and 
told  her  to  turn  the  money  over  and  that  she  turned  it  over  to 
Wheeler  (Tr.  1396,  1397).  With  the  exception  of  Patton’s 
statements  on  the  stand  relating  to  his  abandoning  the  crim¬ 
inal  scheme,  Patton’s  testimony  as  to  what  happened  shortly 
before  and  after  the  crime  was  identical  with  his  verbal  and 
written  confessions  (cf.  Tr.  721,  730). 

After  both  sides  had  rested,  counsel  for  Wheeler  asked  leave 
of  court  to  recall  Wheeler  for  one  question  (Tr.  1497) .  Wheeler 
was  recalled  and  was  then  asked  whether  he  saw  Patton  again 
on  June  5,  after  the  morning  of  that  date  when  he  allegedly 
turned  his  gun  over  to  Patton.  Wheeler  then  testified  that  he 
did  see  Patton;  that  Patton  had  come  back  to  his  house  at 
about  two-thirty  p.  m.,  on  June  5  and  returned  his  gun  to  him 
(Tr.  1540).  This  testimony,  however,  was  not  credible. 
Wheeler  had  previously  given  a  detailed  account  of  his  move¬ 
ments  on  June  5  and  had  mentioned  only  one  occasion  that  he 
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saw  Patton  on  that  day  (Tr.  1167).  After  so  testifying  on  di¬ 
rect  examination,  he  was  asked  on  cross-examination  when  he 
had  next  seen  Patton  after  June  5,  and  he  had  replied  that  he 
next  saw  him  at  the  District  Jail  which  was  on  or  after  June 
14  (Tr.  1216) .  This  answer,  in  the  light  of  Wheeler’s  testimony 
on  direct  examination,  plainly  meant  that  Wheeler  had  seen 
Patton  only  once  on  June  5,  and  the  next  time  on  or  after  June 
14;  hence  he  failed  to  explain  how  the  gun  had  gotten  back  into 
his  possession  after  he  loaned  it  to  Patton  on  the  morning  of 
June  5. 

In  his  defense,  Wheeler  denied  the  murder  and  any  partici¬ 
pation  therein  (Tr.  1199).  He  said  that  Patton  borrowed  his 
gun  in  the  morning  and  returned  it  to  him  in  the  afternoon!  at 
about  two- thirty  (Tr.  1540).  Alibi  witnesses  attempted  to 
place  him  at  his  home  at  the  time  of  the  crime.  Ada  Plowden, 
the  landlady  at  434  Franklin  Street  NW.,  where  Wheeler  vRa s 
living  in  June,  testified  on  cross-examination  that  the  first  thjne 
she  saw  Wheeler  on  June  25  was  twelve  o’clock  noon  (Tr.  132^). 
This  was  about  the  time  when,  he  said  in  his  confession,  he  Re¬ 
turned  home  after  the  shooting  (Tr.  849,  902,  903).  Elizabeth 
Plowden  testified  that  she  had  no  idea  of  the  precise  time  when 
she  saw  Wheeler  that  day  (Tr.  1354).  Canna  Cornelia  Edelin, 
although  she  claimed  that  she  did  not  know  until  the  day  jof 
her  testimony,  November  19,  that  she  was  going  to  be  a  witness, 
testified  positively  as  to  precise  minutes  the  clock  read  at  dif¬ 
ferent  times  that  morning  (Tr.  1526  et  seq.) 

^  r  STATUTES  INVOLVED 


22  D.  C.  Code  (1940)  §2401: 

Whoever,  being  of  sound  memory  and  d2scfletiou, 
kills  another  purposely,  either  of  deliberate  and  pre¬ 
mediated  malice  or  by  means  of  poison,  or  in  perpetrait- 
ing  or  attempting  to  perpetrate  any  offense  punishable 
by  imprisonment  in  the  penitentiary,  or  without  pur¬ 
pose  so  to  do  kills  another  in  perpetrating  or  attempting 
to  perpetrate  any  arson,  as  defined  in  section  22-401  or 
22-402  of  this  Code,  rape,  mayhem,  robbery,  or  kid¬ 
napping,  or  in  perpetrating  or  in  attempting  to  perpe- 
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trate  any  housebreaking  while  armed  with  or  using  a 
dangerous  weapon,  is  guilty  of  murder  in  the  first  degree. 

Act  of  July  2, 1945,  59  Stat.  311,  24  D.  C.  Code  (Supp.  1946) 
§301: 

When  any  person  tried  upon  an  indictment  or  infor¬ 
mation  for  an  offense  or  tried  in  the  juvenile  court  of 
the  District  of  Columbia  for  an  offense,  is  acquitted  on 
the  sole  ground  that  he  was  insane  at  the  time  of  its 
commission,  that  fact  shall  be  set  forth  by  the  jury 
in  their  verdict;  and  whenever  a  person  is  indicted  or 
is  charged  by  an  information  for  an  offense,  or  is  charged 
in  the  juvenile  court  of  the  District  of  Columbia  with 
an  offense,  and  before  trial  or  after  a  verdict  of  guilty, 
it  shall  appear  to  the  court,  from  priina  facie  evidence 
submitted  to  the  court  or  from  the  evidence  adduced  at 
the  trial,  that  the  accused  is  then  of  unsound  mind, 
the  court  may  order  the  accused  committed  to  the  Gal- 
linger  Municipal  Hospital  for  a  period  not  exceeding 
thirty  days,  which  period  may  be  extended  by  the 
court  for  good  cause  shown,  for  examination  and  ob¬ 
servation  by  the  psychiatric  staff  of  said  hospital.  If 
after  examination  and  observation,  the  said  psychiatric 
staff  shall  report  that  in  their  opinion  the  accused  is 
insane,  the  court  may  cause  a  jury  to  be  impaneled  from 
the  jurors  then  in  attendance  on  the  court  or,  if  the 
regular  jurors  have  been  discharged,  may  cause  a  suf¬ 
ficient  number  of  jurors  to  be  drawn  to  inquire  into  the 
sanity  of  the  accused,  and  said  inquiry  shall  be  conducted 
in  the  presence  and  under  the  direction  of  the  court. 
If  the  jury  shall  find  the  accused  to  be  then  insane,  or 
if  an  accused  person  shall  be  acquitted  by  the  jury  solely 
on  the  ground  of  insanity,  the  court  may  certify  the 
fact  to  the  Federal  Security  Administrator,  who  may 
order  such  person  to  be  confined  in  the  hospital  for  the 
insane,  and  said  person  and  his  estate  shall  be  charged 
with  the  expense  of  his  support  in  the  said  hospital.  The 
person  whose  sanity  is  in  question  shall  be  entitled  to  his 
bill  of  exception  and  an  appeal  as  in  other  cases. 
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Federal  Criminal  Rule  5  (a) : 

l 

An  officer  making  an  arrest  under  a  warrant  issued 
upon  a  complaint  or  any  person  making  an  arrest  With¬ 
out  a  warrant  shall  take  the  arrested  person  without 
unnecessary  delay  before  the  nearest  available  commis¬ 
sioner  or  before  any  other  nearby  officer  empowered  to 
commit  persons  charged  with  offenses  against  the  l&ws 
of  the  United  States.  When  a  person  arrested  withjout 
a  warrant  is  brought  before  a  commissioner  or  oiher 
officer,  a  copaplaint  shall  be  filed  forthwith. 

r  SUMMARY  OP  ARGUMENT 


The  violation  of  Federal  Criminal  Rule  5  (a),  requiring 
arraignment  without  unnecesary  delay,  was  merely  technical 
and  unaccompanied  by  “aggravating  circumstances.”  There¬ 
fore,  Patton’s  verbal  and  written  confessions  were  properly  jre- 
ceived  in  evidence. 

11  | 

The  general  rule  is  that  defendants  jointly  indicted  be  tried 
together.  Both  defendants  confessed,  each  implicating  the 
other.  Both  had  criminal  records.  There  is  no  showing  on  the 
record  of  abuse  of,  or  failure  to  exercise  discretion. 

Ill  I 


There  was  no  error  in  refusing  in  evidence  a  police  incidental 
containing  a  description  of  an  unapprehended  criminal,  or  in 
refusing  to  admit  the  back  of  a  photograph  containing  a  twp- 
year-old  physical  description. 

There  was  no  error  in  not  allowing  testimony  as  to  alleged 
complaints  about  money,  offered  for  the  purpose  of  impeaching 
police  officers,  where  no  foundation  had  been  laid  in  cross-exam¬ 
ination. 

IV  i 

I 

The  court  did  not  improperly  restrict  cross-examinatiori. 
On  the  other  hand,  it  allowed  the  defense  to  call  an  essential 
government  witness,  for  further  cross-examination,  after  the 
close  of  the  government’s  case. 
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V 

The  court  did  not  err  in  refusing  to  instruct  that  Patton 
could  be  found  guilty  of  robbery  or  of  accessory  after  the  fact. 
The  latter  instruction  was  not  requested.  The  court  instructed 
fully  on  the  issue  of  abandonment.  Robbery  is  not  an  in¬ 
cluded  offense  in  a  count  alleging  first  degree  murder  because 
it  is  alleged  merely  to  supply  the  element  of  premeditation  and 
deliberation. 

As  to  the  appellant  Wheeler,  the  court  gave  the  substance 
of  all  prayers  mentioned  in  the  brief.  The  summary  of  the 
evidence  did  not  contain  prejudicial  emphasis. 

VI 

Appellants'  motions  for  complete  mental  examination  were 
properly  denied,  the  statutory  prima  facie  showing  not  having 
been  made  to  the  court. 

VII 

Even  in  a  capital  case,  granting  of  a  motion  to  keep  the  jury 
together  is  discretionary.  No  error  is  suggested  by  the  record 
and  no  prejudice  to  the  defendant  affirmatively  appears. 

VIII 

No  prejudicial  effect  upon  the  jury  is  claimed  as  a  result  of 
alleged  impropriety  on  the  part  of  the  prosecuting  attorney. 

IX 

The  fact  that  the  jury  list  is  compiled  from  the  latest  city 
directory  is  not  a  systematic  exclusion  of  a  group  or  class. 
The  jury  was  properly  constituted. 

AKGXJJCENT 


Patton's  verbal  and  written  confessions  were  properly  received 

in  evidence 

The  argument  of  Patton’s  counsel  (Br.  9, 10)  and  the  finding 
of  the  trial  court  below  (Tr.  571,  711)  after  an  extensive  hear- 
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ing  in  the  absence  of  the  jury,  pose  the  following  question: 

Is  a  confession  admissible  which  is  promptly  made  on  initial 
questioning,  after  illegal  detention,  where  there  is  strong!  evi- 
dence  that  the  detention  was  unaccompanied  by  “aggravating 
circumstances”  tending  toward  coercion,  and  that  the  delay 
was  due  to  the  fact  that  further  investigation  was  necesjsary 
which  could  not  be  completed  until  the  return  of  temporarily 
absent  identifying  witnesses? 

The  objection  to  the  receipt  of  Patton’s  confession  in  jevi- 
dence  was  urged  at  a  time  when  the  government’s  case  in  chief 
was  being  put  in.  It  was  received  in  evidence  over  the  objec¬ 
tion  of  counsel  for  Patton.  After  the  government  had  closed 
its  case  in  chief,  the  codefendant  Wheeler  first  took  the  stand 
and  in  effect  accused  Patton  of  committing  the  crime,  and 
exculpated  himself  (Tr.  1167).  Patton  thereafter  took  the  stand 
and  admitted  that  the  confesison  which  had  previously  bjeen 
received  in  evidence,  over  his  objection,  was  a  true  confession 
and  adopted  it  in  toto  (Tr.  1425).  Accordingly  it  could  be 
argued  with  some  reason  that  the  receipt  of  the  confession  in 
evidence  was  not  prejudicial  under  these  circumstances. 
Against  this  argument,  it  could  be  asserted  also  with  reason, 
that  except  for  the  receiptPol  the  confession  in  evidence  the 
state  of  the  case  might  have  been  such  that  it  would  have,  been 
unnecessary  and  inadvisable  ""from  Patton’s  standpoint  if  or 
him  to  take  the  stand  at  all  and  that  he  was  in  effect  forced 
into  the  position  he  “finally  took  by  the  erroneous  rec§ip^4}f 
the  confession.  ~  * 

'BetweenrEHese  opposing  arguments,  the  government  on  this 
appeal  takes  no  position  but  elects  to  argue  the  admissibility 
of  the  confession  on  its  merits. 

Patton  made  verbal  and  written  confessions  at  a  time  when 
he  had  been  in  continuous  police  custody  for  some  36  to_43 
hours  without  having  been  taken  before  a  committing,  .magis¬ 
trate^  The  first  confession  was  about  the  thirty-sixth  hqpx 
and  the  last  ji^atedbefore  wiJbiessasat..the.  line-up)  atabojut 
theT forty-third  hour,,  and  the  inquest  was  held  approximately 
twelve  hours  thereafter,  this  being  about  fifty-five  hours  after 
Patton  had  been  arrested  (Tr.  562  et  seq.).  The  Court  recog- 
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nized  this  detention  as  a  violation  of  Federal  Criminal  Rule 
5  (a)  requiring  arraignment,  without  ,  unnecessary  delay  (TrT 
569).  However,  the  Court  heldL  after  an^eslensive  hearing 
into  the  circumstances  surrounding  the  detention  and,  the  vol¬ 
untariness  of  the  confessions,  that,  t.hp.  vinlalinn  waa  merely 
teehniM.l  i.Tr.  569,  707-708). 

Of  course,  within  a  half  hour  after  the  murder  the  police 
were  looking  for  the  two  robbers  who  committed  it.  The 
crime  was  committed  on  Wednesday,  June  5th,  at  about  10:45 
a.  m.  (Tr.  174,  175).  Patton  was  arrested  at  about  3:00  a.  m. 
on  Sunday,  June  9th  (Tr.  562).  Arrrested  at  the  same  time 
was  his  roommate,  Harold  Wright,  who  it  later  developed  had 
some  knowledge  of  the  circumstances  after  the  crime  (Tr.  665). 
Wheeler  was  as  yet  unapprehended.  A  line-up  was  held  at 
police  headquarters  at  about  noon  on  Sunday  (Tr.  312).  An¬ 
other  suspect  had  been  picked  up  on  Sunday  and  Sergeant 
Perry  had  Patton  brought  over  intending  to  question  him 
and  also  for  the  purpose  of  having  “this  other  suspect  posi¬ 
tively  identify  him.  *  *  *  Additional  information  was 
received  that  prevented  *  *  *  (Sergeant  Perry)  *  *  * 
from  questioning  him  that  day’’  (Tr.  580).  The  two  female 
clerks  in  the  drugstore,  who  had  been  held  at  bay  by  Patton 
in  front  of  the  store,  were  not  available  but  were  out  of  town 
over  the  weekend.  They  could  not  be  contacted  until  Mon¬ 
day  evening.  Sergeant  Huffman,  asked  by  Patton’s  counsel 
why  Patton  had  not  been  taken  earlier  to  the  Commissioner, 
said  “the  investigation  at  that  time  had  not  been  completed 
and  Patton  vras  being  placed  in  the  line-up  for  the  purpose  of 
identification  by  witnesses  and  Iola  Latney  and  Virginia 
Stephens  were  not  available  at  that  time”  (Tr.  653).  Asked 
by  counsel  for  Patton  why  Patton  was  not  taken  before  a  com¬ 
mitting  magistrate  Monday  morning,  Sergeant  Perry  answered, 
“We  had  certain  information  that  tended  to  show  that  he  had 
something  to  do  with  this  crime  but  it  was  not  sufficient  to 
take  him  into  Court  but  it  warranted  further  investigation” 
(Tr.  575).  He  was  then  asked  by  counsel  for  Patton  if  there 
had  been  further  investigation  on  Monday,  and  he  said  there 
had  been.  Then,  in  response  to  questioning  by  the  Court, 
Sergeant  Perry  stated  that  he  was  familiar  with  his  duty  to 
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bring  a  prisoner  before  a  magistrate  without  unnecessary  del^y 
but  continued  “*  *  *  in  these  particular  instances,  our 
information  was  so  meager  that  it  was  only  a  possibility  that 
this  man  was  connected  with  the  crime.  I  was  nowhere  posi¬ 
tive  that  he  would  be  later  charged  with  the  crime  at  that 
time”  (Tr.  576).  Asked  by  the  prosecuting  attorney  why  Ijie 
did  not  release  him  on  Monday  when  he  did  not  have  enough 
information  to  justify  charging  him,  he  answered:  “Well,  jit 
was  just  one  of  those  borderline  cases  where  I  did  not  feel ,  I 
would  be  justified  in  releasing  him,  but  with  the  information 
that  I  had  at  the  same  time  I  did  not  feel  that  I  could  justify 
myself  by  charging  him  at  that  time”  (Tr.  577). 

About  five  hours  before  the  lineup  at  which  he  was  positively 
identified  by  Iola  Latney  and  Virginia  Stephens,  "that  is.  fo 
7 :00  p.  m.,  on  Monday,  June  10th,  police  questioned  Patton  fop 
the  first  time  since  his  arrest  (Tr.  564,  566) .  Officer  Perry  told 
himtnat  the  police  had  reason  to  believe  that  he  was  implicated^ 
irP'the  Bernstein^  murder.  He  asked  Officer  Perry  whether^, 
person  who  goes  into  a  place  with  another  and  the  other  kills. 
would  the  person  who  did  not  pull  the  trigger  be  equally  guilty. 
Mr.  Perry  said  that  the  courts  would  have  to  answer  that  ques¬ 
tion.  Thereupon,  Patton  verbally  confessed,  implicating 
WheelerTTr.  7^1  et  sea. ).  At  the  hearing  conducted  in  the  ab¬ 
sence  of  the  jury,  Patton  claimed  he  had  been  beaten  and  diii 
not  confess  at  all  and  had  signed  the  paper  because  of  the  beatr 
ing  he  received  (Tr.  604.  605).  This  tesimony  was  discredited 
by  the  officers  and  also  by  the  Coroner,  who  had  examined  Pat!* 
ton  not  long  after  the  confession  was  signed  and  found  noni 
of  the  marks  on  him  that  Patton  claimed  he  had  (Tr.  559  ei 
seq.  641). 

The  Court  admitted  the  confession.  In  so  doing  the  CouH 
stated  that  it  believed  there  had  been  a  technical  violation  of 
Federal  Criminal  Rule  5  (a).  The  court  added  that  this  rule 
should  be  interpreted  as  were  the  statutes  having  similar  pur-| 
pose  in  the  McNabb  and  Mitchell  cases,  and  his  understanding) 
of  those  decisions  was  that  there  must  be  other  circumstances,) 
in  addition  to  a  delay  in  arraignment,  to  render  the  confession] 
inadmissible  (Tr.  569,  707-708). 

789016—47 - 8 
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It  was  urged  by  counsel  for  Patton  that  the  violation  of  this 
rule  required  that  the  confession  be  excluded.  The  Advisory 
Committee,  in  drawing  up  the  Federal  Rules  of  Criminal  Proce¬ 
dure,  had  considered  having  the  rule  compel  exclusion  but  had 
voted  it  down.  The  Secretary  of  the  Committee  states  the  fol¬ 
lowing  in  this  regard: 

Rule  5  (b)  of  the  first  preliminary  draft  embraced  the 
formula  of  the  McNabb  case  in  the  form  in  which  it  was 
frequently  understood  by  the  bench  and  bar  prior  to  the 
decision  in  the  Mitchell  case,  namely,  the  original  Rule 
5(b)  provided  that  if  a  defendant  was  not  brought  be¬ 
fore  a  commissioner  within  the  time  required  by  law,  any 
confession  or  admission  made  by  him  during  the  period 
of  illegal  detention  would  be  inadmissible  in  evidence. 
I  think  it  is  proper  for  me  to  say  that  this  matter  was 
subject  of  considerable  debate  in  the  Advisory  Commit¬ 
tee  and  the  rule  was  originally  adopted  only  by  a  very 
narrow  margin. 

During  the  summer  and  fall  the  Preliminary  Draft 
was  discussed  at  a  number  of  circuit  conferences.  Sev¬ 
eral  of  them  adopted  resolutions  emphatically  objecting 
to  the  rule.  This  attitude  was  likewise  displayed  at  the 
well-attended  Institute  held  at  the  annual  meeting  of 
the  American  Bar  Association.  Many  individual  judges 
throughout  the  country  also  expressed  vehement  oppo¬ 
sition. 

Moreover,  many  members  of  the  Committee  felt  that 
this  matter  should  be  left  to  development  by  Judicial 
decisions,  particularly  as  no  other  specific  point  in  the 
law  of  evidence  was  treated  in  the  Rules.  When  the 
Committee  undertook  a  revision  of  the  First  Preliminary 
Draft  and  the  preparation  of  the  present  Draft,  original 
Rule  5  (b)  was  unanimously  stricken.  Subsequently  it 
is  not  to  be  found  in  the  present  draft.  The  recent  de¬ 
cision  in  the  Mitchell  case  would  seem  to  justify  this 
action.” 

Holtzoff,  Proposed  Rules  of  Criminal  Procedure:  Gen¬ 
eral  Considerations  Rule  1  -5.  ( U npublished  address  be- 
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fore  Judicial  Conference  for  the  District  of  Columbia, 
May  4,  1944). 

The  facts  in  the  instant  case  differ  from  those  of  the  McNabb 

V  •  •*  ■  -***0^/**^  .  ‘  .»»».  .  .  I  ^  a  ^  _  ~u  |  . 

case  because  delay  in  arraignment  is  the  only  fact  jnmtating^ 
against  admissibility.  The  facts  differ  from  those  in  the 


Mitchell  case  in  that  the  confess! 


diately  or  shortly  after  the  arrest  but?  though  on  initial  ques¬ 
tioning,  about  thirty-six  hours  after  tha arrest 


The  absence  of  “aggravating  circumstances”  connected  with 
the  violation  of  Rule  5  (a)  brings  the  instant  case  within  the 
scope  of  the  prohibition  and  holding  of  the  Supreme  Court  that 
“Our  duty  in  shaping  rules  of  evidence  relates  to  the  propriety 
of  admitting  evidence.  This  power  is  not  to  be  used  as  indirect 
mode  of  disciplining  misconduct.”  Mitchell  v.  United  Stales, 
322  U.  S.  65, 70  ( 1944) .  The  “decisive  features”  of  the  McNabb 
case,  318  U.  S.  332  (1943),  are  absent  here: 

In  the  circumstances  of  the  McNabb  case  we 
found  *  *  *  that  the  defendants  were  illegally  de¬ 
tained  under  aggravating  circumstances;  one  of  them 
was  subjected  to  unremitting  questioning  by  half  a  dozbn 
police  officers  for  five  or  six  hours  and  the  other  two  for 
two  days.  *  *  *  Inexcusable  detention  for  the  phr; 
£ose  ofjllegally  extracting  'evidence^ from  an  accused. 
and  the  successful  extractioji  of  such,  inculpatory'  stater 
ments  by  continuoug  questioning  for  many  hours  undler 
,  psychological  pressure  were  the  decisive  features  in  the 
McNabb  case  which  led  us  to  rule  that  a  conviction  in 
such  evidence  could  not  stands  Id  at  67. 

In  this  case  unreasonable  detention  of  Patton  was  not  dotje 

It  was  not  even  done  with  the  idea  of  affecting  his  disposition 
toconfess  at  all.  ~TEe*Helay  in  questioning  him  was  due  to  the 
fact  that  the  police  officers  did  not  have  enough  on  which  to 
base  a  questioning,  and  they  did  not  have  the  witnesses  avail¬ 
able  who  could  identify  Patton.  The  delay  was  nmcoiiscioush' 
used  to  overcome  his  resistance,  norTTtKereany  reason  jojbfj^ 

lieve  that,  it  had  that  effect  PattorTknew  that  his  roommate. 

.  .  ,  _ --  _ _ _ 
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William  Wright,  had  been  arrested  when  he  was.  He  probably 
thought  that  the  poEce  iTaH^gotten  "considerable  information 
from  him.  This  would  explain  his  ready  confession,  plus  the 
fact  that  he  wanted  to  get  to  the  police  before  Wheeler  did,  so 
that  he  could  tell  his  story  firstTZ"" 

Counsel  for  Patton  cites  Akowsky  v.  United  States,  U.  S. 
App.  D.  C.  No.  9157-8-9,  December  16,  1946.  In  the  instant 
case  the  confession  was  made  on  initial  questioning,  not  aslT 
result  of  having  the"defendaM^questionedeontinudusly  for' 
seven  hours, ^as  that  decisioirheld.  Patton  immediately  made 
a  damaging  admission  and  following  it  by  a  complete  confession 
implicating  Wheeler!  ^dng~hearing  involving  the  officers  in 
charge  of  the  case,  an  officer  having  custody  of  Patton,  the 
Coroner  and  Patton’s  roommate  showed  that  his  detention  was 
without  aggravating  circumstances  tending  toward  coercion. 
It  is,  therefore,  submitted,  that  the  trial  court  properly  adherred 
to  the  admonition  of  the  Supreme  Court  and  did  not  use  a  rule 
of  evidence  “as  an  indirect  mode  of  disciplining  misconduct.” 

^  II 

Appellant’s  motions  for  severance  were  properly  denied 

Appellant  Patton  stated  that  the  court  committed  an  abuse 
of  discretion  is  not  granting  a  motion  for  severance  for  the  fol¬ 
lowing  reasons:  (1)  There  was  considerable  evidence  of  ad¬ 
verse  public  feeling  at  the  arrest  of  the  co-defendant,  who  had 
fled  and  been  found  in  possession  of  the  weapon  used  in  the  mur¬ 
der;  (2)  the  defenses  were  antagonistic,  Wheeler’s  being  thax 
of  alibi,  while  Patton  admitted  taking  part  in  the  transaction 
but  not  in  the  felony  in  the  connection  that  Wheeler  slew  Dr. 
Bernstein  (Br.  8). 

The  only  reason  given  by  Wheeler  is  that  in  “a  capital  case, 
to  protect  the  rights  of  the  accused,  a  severance  should  be 
granted  if  it  appears  that  a  confession  has  been  made  by  the 
co-defendant.” 

In  the  instant  case  both  defendants  confessed;  each  impli¬ 
cated  the  other;  each  possessed  a  felony  record  (Tr.  1200, 1201, 
1407) .  Both  had  partially  finished  high  school.  The  trial  con¬ 
sumed  three  weeks  and  the  same  witnesses  were  involved  in  both 
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cases.  There  was  only  one  transaction,  involving  a  joint  scheipe 
to  rob  a  drug  store,  and  both  were  armed,  entered  the  store  to¬ 
gether,  and  left  together. 

With  regard  to  the  claim  of  adverse  public  feeling  at  the 
time  of  the  arrest  of  Wheeler,  counsel  for  Wheeler  shortljy 
before  trial,  abandoned  his  motion  for  a  change  of  venu$, 
stating  that  the  passage  of  time  “has  given  us  the  relief  we 
sought  from  it”  (Tr.  18). 

“The  general  rule  is  that  persons  jointly  indicted  should 
be  tried  together.”  Lucas  v.  United  States,  70  U.  S.  App.  D.  0. 
92,  93,  104  F.  (2)  225  (1939).  That  the  granting  of  separate 
trials  rests  in  the  discretion  of  the  trial  court  is  a  proposition 
“so  well  settled  as  to  require  neither  discussion  nor  citation  o^ 
authority.”  Tincher  v.  United  States,  11  F.  (2)  18,  21,  cert 
den.  271  U.  S.  664.  Appellants  have  not  made  an  affirmative 
showing  of  abuse  of  discretion  necessary  to  support  a  review 
by  this  Court.  y 

r  HI 

Certain  evidence,  proffered  by  Wheeler,  as  properly  exclude^ 
1.  Refusal  to  admit  police  incidental 


Wheeler’s  defense  was  one  of  alibi.  Therefore,  much  cross4 
examination  was  devoted  toward  testing  the  government’s 
proof  of  the  identity  of  Wheeler  as  one  of  the  two  robbers! 
In  the  course  of  the  trial  Wheeler  had  offered  in  evidence  that 
portion  of  the  verdict  of  the  Coroner’s  jury  which  contained 
a  physical  description  of  Wheeler,  then  as  yet  unapprehended. 
Counsel  for  Wheeler  stated  the  verdict  was  offered  “to  contra^ 
diet  the  testimony  of  certain  witnesses  already  offered  in  the 
case”  (Tr.  1130,  1176).  Wheeler’s  brief  does  not  contest  the 
correctness  of  the  refusal  of  the  trial  court  to  admit  the  Coro¬ 
ner’s  verdict.  However,  Wheeler  does  question  the  correct¬ 
ness  of  the  exclusion  of  the  police  incidental  containing  a 
similar  physical  description  of  Wheeler  (Br.  18).  The  police 
incidental  was  offered  as  a  business  entry  and  an  objection  to 
its  receipt  was  sustained  (Tr.  1249,  1250,  1257). 

The  following  occurred  (Tr.  1251-1252)  immediately  after, 
the  exclusion  of  the  incidental: 
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The  Court.  Mr.  Laughlin,  of  course  had  it  been  cross- 
examination  of  any  witness  whose  name  is  mentioned 
in  this  incidental  you  have  the  right  to  confront  him 
with  any  statement  from  the  incidental.  You  may  use 
the  incidental  for  that  purpose  but  you  may  not  offer 
the  incidental  at  the  time. 

Mr.  Laughlin.  That  may  be  a  way  to  solve  it,  Your 
Honor.  You  did  not  mean  by  that,  Your  Honor,  the 
person  who  signed  it? 

The  Court.  No.  Suppose,  for  instance,  that  there 
is — and  I  am  saying  there  is — suppose  there  were  a 
statement  in  the  incidental  that  Witness  John  Jones 
said  so  and  so  and  then  John  Jones  was  on  the  witness 
stand,  you  would  have  the  right  to  confront  him  with 
the  incidental  and  say,  “Didn’t  you  say  so  and  so  to 
the  police?”  You  can  use  the  incidental  for  that  pur¬ 
pose  but  no  other. 
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It  is  submitted  the  exhibit  was  properly  excluded.  The 
purpose  for  which  it  was  offered  brought  it  within  the  hear¬ 
say  rule,  and  the  physical  description  contained  herein  was 
based  on  the  statement  of  several  witnesses.  See  New  York 
Life  Insurance  Co.  v.  Taylor,  79  U.  S.  App.  D.  C.  66,  75  (1945). 
In  no  view  of  the  matter  was  Wheeler  deprived  of  a  substantial 
^ight.  The  court  indicated  Wheeler  could  use  it  in  cross- 

* examination. 

* 

*  j )  2.  Refusal  to  admit  back  of  Wheeler's  photograph 


J  the  course  of  cross-examination  of  Wheeler  by  the  prose- 

•  ;  ^ctj&ing  attorney,  Wheeler  identified  a  photograph  as  having 
y/1>een  taken  of  him  at  Police  Headquarters  in  June  1946.  It 
was  offered  (at  the  Bench)  to  show  that  Wheeler  “had  a  brown 
*  hat,  turned  down  all  the  way  around,  which  four  witnesses  de¬ 
scribed  as  the  hat  at  the  time  of  the  shooting”  (Tr.  1287). 
Wheeler  objected  to  its  admission,  both  the  front  and  the  nota¬ 
tions,  which  it  contained  on  the  back  (Tr.  1286).  The  court 
admitted  the  exhibit,  but  said  it  could  not  be  circulated  among 
the  jury  as  they  might  read  the  notations  on  the  back  (Tr. 
1291).  The  back  of  the  exhibit  contained  a  typewritten  de- 
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scription  of  Wheeler  which  had  been  originally  written  in  1944 
and  later  typed  on  the  photograph  taken  shortly  after  Wheeler’s 
arrest  in  1946  (Tr.  1375).  It  is  submitted  as  the  trial  cdurt 
ruled,  that  the  notation  was  inadmissible  under  the  Federal 
Shop  Book  Rule  (Tr.  1291),  and  for  the  further  reason  that 
the  description  was  over  two  years  old. 

I 

3.  Alleged  error  in  restriction  of  testimony  as  to  money  allegedly  in 
possession  of  Wheeler  at  the  time  of  his  arrest 

When  Wheeler  took  the  stand  before  the  jury,  cross-exam¬ 
ination  by  the  prosecuting  attorney  elicited  from  him  a  claim 
that  at  the  time  of  his  arrest,  in  South  Carolina,  he  had  in  Shis 
possession  in  excess  of  $1,200,  in  twenty  dollar  bills,  which  he 
had  won  by  playing  the  numbers  about  six  months  previously 
(Tr.  1205,  et  seq.).  On  redirect  examination  Wheeler  stated 
(Tr.  1295,  et  seq.)  that  on  the  way  back  to  Washington,  he 
asked  Officer  Bonaccorsy  about  his  money.  Officer  Bonaccdrsy 
allegedly  told  him  that  when  he  returned  to  Washington  he 
would  have  to  see  his  lawyer  about  getting  the  money  ba[ck. 
He  stated  he  never  did  get  the  money  back.  He  testified  that 
Officer  Bonaccorsy,  he  believed,  paid  for  his  food  on  the  way 
back  to  Washington  and  told  Wheeler  he  had  plenty  of  mohey 
and  could  pay  for  it.  The  trial  court  excluded  testimony]  as 
to  whether  Wheeler  had  made  complaints  to  anyone  in  Wash- 
f  ington  after  his  return  with  respect  to  the  money  allegedly!  in 
a  .  his  possession  (Tr.  1296).  Counsel  for  Wheeler  indicated  tljiat 
*  ^the, prof  erred  testimony  was  admissible  as  affecting  the  cred- 

.  il/ibility  of  the  testimony  of  the  officers  (Tr.  1300). 

r  T^he’ trial  court  pointed  out  that  no  foundation  had  been 
lgi<fk)n  cross-examination  of  the  officers  warranting  impea^h- 
jdf  their  credibility  (Tr.  1300-1301).  The  three  police 
officers  who  arrested  Wheeler  in  South  Carolina,  were  Ser- 
^  v  >geants  Perry,  Huffman,  and  Bonaccorsy  (Tr.  746).  At  tihe 
/  stage  of  the  trial  when  reference  to  the  $1,200  was  first  brought 
/  out,  Sergeant  Perry  had  taken  the  stand  on  four  different  Oc¬ 
casions,  Huffman  on  five,  and  Bonaccorsy  on  two.  At  no  tiijne 
were  they  questioned  on  this  point  by  Wheeler  s  counsel. 

The  fact  that  this  information  was  first  brought  out  on  cro^s- 
examination,  and  without  prior  foundation,  indicates,  under 
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the  circumstances,  that  no  great  reliance  was  placed  on  it  by 
defense  counsel.  Almost  a  month  previously,  counsel  for 
Wheeler  had  called  to  the  attention  of  the  court  an  affidavit, 
prepared  for  Wheeler's  signature  but  not  as  yet  signed,  in 
which  the  statement  was  made  that  at  the  time  of  his  arrest 
Wheeler  had  funds  to  provide  for  daily  stenographic  tran¬ 
script.  The  prosecuting  attorney  stated,  “That  is  an  implica¬ 
tion  the  money  was  taken  from  him  after  his  arrest.  I  should 
like  to  have  him  questioned  on  that”  (Tr.  3) .  The  court  did  not 
allow  this  request  (Tr.  4). 

In  the  face  of  long-held  knowledge  of  this  contention  of 
Wheeler,  his  counsel’s  offers  of  proof  were  nebulous,  naming  no 
individuals  (Tr.  1299).  There  was  no  foundation  in  the  record 
for  his  statement  at  that  stage  of  the  trial  “Now  I  submit,  I 
have  a  right  to  find  out  what  became  of  the  money”  (Tr.  1298).. 

In  addition  Wheeler's  claim  to  a  large  sum  of  money  at  the 
time  of  his  arrest  was  palpably  concocted.  In  his  direct  exam¬ 
ination  before  the  jury,  Wheeler  stated  that  the  night  of  the 
crime,  a  June  night,  he  and  his  wife,  carrying  two  bags,  took 
the  train  for  Columbia.  South  Carolina,  about  8:30  p.  m. 
They  did  not  arrive  there  until  noon  the  next  day.  There  they 
took  a  bus  for  Batesburg  (Tr.  1168-9).  In  his  written  confes¬ 
sion  (Tr.  904-5)  Wheeler  states:  “At  Columbia  we  asked  a 
taxi  driver  how  much  he  would  charge  to  carry  us  to  Ridge 
Springs  and  he  told  us  he  would  charge  us  $15.00.  Then  we 
decided  to  go  by  bus.”  In  addition  to  the  above,  examination  of 
Wheeler  had  revealed  that  he  had  not  worked  the  day  of  the 
crime,  nor  for  two  weeks  previous  except  for  one  day  he 
claimed  he  had  been  employed  in  a  bowling  alley  (Tr.  1210, 
1211).  Patton  testified  that  Wheeler  had  borrowed  from  him 
a  small  sum  in  April,  and  that  he  did  not  hear  of  Wheeler’s 
having  a  large  sum  of  money  (Tr.  1420).  Wheeler's  land¬ 
lady  testified  Wheeler  was  behind  in  his  rent  in  June.  She 
had  not  heard  about  nor  seen  a  box  of  twenty  dollar  bills 
(Tr.  1322). 

The  trial  court  correctly  limited  the  examination  when  it 
took  the  direction  and  was  offered  to  affect  the  credibility  of 
the  police  officers.  To  have  admitted  this  testimony  at  this 
stage  of  the  trial,  would  have  violated  the  rule  that  such 
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evidence  may  be  admissible  “for  the  purpose  of  impeachnlient 
but  (not)  as  substantive  evidence.”  Bridges  v.  Wixon,  326  \ 
U.  S.  135, 150, 151  (1945).  / 
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The  trial  court  did  not  (a)  improperly  restrict  cross-examina¬ 
tion,  or  (b)  hold  or  communicate  to  the  jury  an  opinion 
of  Wheeler’s  guilt 

The  trial  of  Patton  and  Wheeler  (exclusive  of  time  speni  on 
motions  preliminary  and  subsequent  thereto)  lasted  from  Oc¬ 
tober  31  to  November  21, 1946.  From  a  record  of  over  eighteen 
hundred  pages,  counsel  for  Wheeler  has  culled  eight  instances 
which,  he  claims  (Br.  5)  show  the  trial  court  improperly  j  re¬ 
stricted  cross-examination. 

A  reading  of  the  entire  record  will  amply  demonstrate  tfrat 
there  was  no  abuse  of  discretion  in  this  regard.  William  Wjal- 
ker,  the  taxi  driver  who  drove  Patton  and  Wheeler  from  jthe 
scene  of  the  crime,  testified  he  had  been  waiting  for  a  lady  friend 
of  his  (Tr.  486).  Wide  latitude  was  given  Wheeler's  counsej  in 
his  examinationJiIfi-505,  et.  seq.)  of  this  witness.  The  witness 
was  exhaus^isid^mentified  with  his  community  and  examined 
le  bias. /in  view  of  this,  the  court  did  not  err  in  ijiot 
requiring  him  to  reveal  his  friend’s  name. 

Counsel  for  Wheeler  lists  two  questions  he  asked  of  Offiper 
Huffman  relative  to  the  circumstances  of  Wheeler  s  removal 
from  South  Carolina  (Br.  6).  One  of  these  was  plainly  argu¬ 
mentative,  and  the  other  incomplete,  and  objections  were  made 
and  sustained.  The  subject  was  one  the  court  allowed  Wheeler 
extensively  to  explore  with  other  witnesses.  As  to  the  voliin- 
tariness  of  his  removal,  Wheeler  himself  had  testified  (Tr.  844) 
that  he  had  agreed  to  return  with  the  officers  to  Washington, 
D.  C. 

Another  example  cited  (Br.  8)  by  Wheeler  is  limitation  on 
questioning  directed  toward  the  credibility  of  police  officers  ahd 
concerning  money  allegedly  in  Wheeler's  possession  at  the  tiijne 
of  his  arrest.  This  is  discussed  in  this  brief  at  page  twenty-one. 

The  other  instances  relate  to  counsel  for  Wheeler’s  questiojn- 
ing  of  Officer  Bonaccorsy.  The  principal  subject  matter  of  tne 
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questioning,  in  the  examples  cited,  was  the  details  of  the  ap¬ 
prehension  of  Wheeler  in  South  Carolina.  This  field  was  cov¬ 
ered  extensively  by  the  cross-examination  not  only  of  this  of¬ 
ficer  but  of  the  two  others  who  accompanied  him. 

The  final  example  relates  to  the  court’s  sustaining  of  an  ob¬ 
jection  (Br.  6)  to  a  question  asked  of  Officer  Bonaccorsy,  then 
called  as  a  witness  for  the  defense,  as  to  what  description  he  had 
been  given  of  the  defendant.  In  this  connection,  it  should  be 
noted  that  the  court  permitted  counsel  for  Wheeler  to  recall  Dr. 
Nusbickel,  who  had  definitely  identified  Wheeler,  for  further 
cross-examination  relating  to  said  identification  after  the  gov¬ 
ernment  had  closed  its  case  (Tr.  1362). 

Alleged  communication  of  conviction  of  Wheeler’s  guilt  by  court  to  jury 

Counsel  for  Wheeler  further  lists  thirteen  excerpts  from  the 
record  (Br.  8  et  seq.)  which,  he  claims,  demonstrate  that  the 
“trial  judge  had  a  fixed  and  definite  opinion  of  the  guilt  of  the 
appellant  and  that  view  was  communicated  to  the  jury”  (Br. 
18). 

Two  of  these  examples  relate  to  cross-examination  by  the 
prosecuting  attorney  as  to  the  signature  of  Wheeler.  Wheeler 
had  denied  signing  the  confession.  On  cross-examination  he 
was  asked  whether  he  knew  the  signature  on  the  confession  was 
not  his  because  he  had  not  signed  it,  or  because  it  was  not  his 
writing.  Thereafter  he  was  asked  if  a  certain  signature  was 
his,  only  the  signature  being  shown. 

The  second  of  the  examples  cited  by  Wheeler  relates  to  docu¬ 
ments  which  the  court  did  not  allow  him  to  read  completely. 
At  that  stage  of  the  trial  (Tr.  1270,  et  seq.)  the  prosecution  was 
having  Wheeler  identify  certain  neutral  exhibits  as  containing 
his  handwriting  for  the  purpose  of  laying  a  foundation  for  pos¬ 
sible  rebuttal  testimony  relating  to  the  signature  on  the  con¬ 
fession.  The  court,  properly  in  the  interest  of  time,  stated  he 
could  glance  at  these  exhibits  and  state  whether  or  not  the 
signatures  were  his. 

Again,  on  the  whole  record,  it  emerges  without  question  that 
the  trial  court  was  ever  solicitous  to  safeguard  the  rights  of 
appellant  Wheeler.  As  an  example,  Wheeler  was  allowed  to 
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resume  the  stand  to  attempt  to  explain  how  the  death  gun  was 
in  his  possession  after  he  had  previously  testified  he  had  loaned 
it  to  Patton  the  morning  of  the  crime  (Tr.  1539,  1167).  Tfhis 
was  after  counsel  for  Wheeler  had  rested  (Tr.  1380) .  The  court 
also  permitted  Wheeler  to  put  on  the  stand  an  additional  alibi 
witness  after  his  defense  had  rested  (Tr.  1497, 1505). 


Instructions  and  summary  of  evidence  were  proper 

1.  Claimed  error  affecting  Patton 

I 

Patton  claims  the  Court  erred  in  failing  to  instruct  the  jury, 
that,  as  to  him,  they  could  return  (a)  a  verdict  of  robbery  or 
(b)  a  verdict  of  guilty  of  being  an  accessory  after  the  fact  in 
the  first  robbery  (Br.  12).  (The  accessory  instruction  was 
not  requested  below.)  He  asserts  he  was  entitled  to  these,  (1) 
as  a  matter  of  right,  as  a  part  of  the  theory  of  his  defense;  (|2) 
as  a  matter  of  pleading,  because  robbery  was  an  included  offense 
within  the  terms  of  the  indictment. 

Patton  claims  (Br.  13-15)  that  the  Court  should  have  granted 
the  motion  for  acquittal  at  the  close  of  the  Government’s  case 
and  at  the  close  of  the  entire  case.  This  was  contended  on  tfie 
ground  that  the  Government’s  evidence  was  not  inconsistent 
with  abandonment  of  the  criminal  scheme  on  the  part  of  Patton. 

The  weight  of  the  evidence  as  to  Patton  was  overwhelming. 
The  Government  produced  his  confession.  Also  produced  were 
eye-witnesses  whom  he  held  at  bay  with  an  automatic  and  be¬ 
fore  whom  he  later  repeated  his  confession.  The  Government 
produced  the  man  who  drove  appellants  from  the  scene.  It 
produced  evidence  to  show  the  presence  of  the  appellant  at  tlje 
scene  of  the  murder  in  connection  with  his  companion  who 
actually  did  the  shooting,  and  after  commission  of  the  act  from 
which  participation  might  be  inferred. 

Opposed  to  this  is  the  mere  exculpatory  statement  of  Patton, 
added  to  the  original  confession,  which  he  virtually  repeated 
on  the  stand.  This  exculpatory  statement  was  to  the  effect 
that  just  prior  to  entering  the  drugstore,  and  after  assuring 
Wheeler  that  he  could  hold  down  the  ladies  in  front,  he  aban- 
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doned  the  scheme  and  communicated  that  abandonment  to 
Wheeler  (Tr.  1396).  Instead  of  leaving  the  scene,  however, 
he  entered  as  a  customer  because  he  was  hungry.  Supposedly 
advised  of  the  abandonment,  Wheeler  nevertheless  entered 
the  long,  narrow  store,  penetrated  to  the  end  of  it  and  went 
behind  a  counter  and  into  the  back  to  perpetrate  the  robbery. 

The  Court  instructed  at  length  in  accordance  with  the  theory 
of  the  defense  (Tr.  1737,  1740).  Inter  alia,  the  jury  were  in¬ 
structed  they  could  find  Patton  not  guilty  if  he  had  abandoned 
the  entire  scheme,  or  if  he  had  not  participated  in  the  first  of 
the  two  robberies. 

It  is  submitted  that  there  is  no  merit  to  the  contention  of 
Patton,  that  as  a  matter  of  pleading  he  was  entitled  to  instruc¬ 
tions  that  he  could  be  found  guilty  of  robbery  or  accessory 
after  the  fact.  Federal  Criminal  Rule  8  (a)  provides:  “Two 
or  more  offenses  may  be  charged  in  the  same  indictment  or 
information  in  a  separate  count  for  each  offense.  #  *  *” 
[Italics  supplied.]  Here,  there  was  only  one  count  before  the 
jury  charging  murder  in  the  course  of  a  robbery.  The  count 
followed  the  language  of  the  statute  and,  to  meet  the  require¬ 
ment  of  certainty,  two  robberies  were  alleged.  (There  was 
only  one  criminal  scheme  to  rob,  in  the  course  of  which  the 
property  of  the  deceased  was  taken  by  force  from  two  different 
employees  of  the  deceased.)  This  Court  held  in  Burton  v. 
United  States,  80  U.  S.  D.  C.  20S,  209,  151  F.  (2)  17, 18  (1945) : 

The  first  ground  of  appeal  is  an  instruction  given 
that  the  jury  might  return  a  verdict  of  murder  in  the 
first  degree  if  they  believed  that  the  killing  was  com¬ 
mitted  while  appellant  was  engaged  in  robbery.  The 
court  then  defined  the  crime  of  robbery.  It  is  argued 
that  this  instruction  was  improper  because  robbery  was 
not  charged  in  the  indictment.  There  is  no  merit  to 
this  contention.  The  perpetration  of  a  robbery,  during 
which  act  a  homicide  is  committed,  legally  takes  the 
place  of  that  premeditation  to  kill  which  is  necessary 
for  murder  in  the  first  degree.  And,  “under  an  indict¬ 
ment  in  the  common  law  form  the  prosecution  may 
prove  facts  to  bring  the  case  within  any  of  the  provi- 
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sions  of  the  statute  defining  murder  in  the  first  degree.” 
It  was  held  in  State  v.  McGinnis  that  it  is  proper,  under 
an  indictment  which  simply  charges  murder,  to  instruct 
the  jury  that,  if  the  homicide  was  committed  in  an 
attempt  to  commit  robbery,  the  defendant  was  guilty 
of  murder  in  the  first  degree.  And  it  is  not  error  to 
give  such  instruction  because  the  indictment  tendered 
no  such  issue  as  robbery.  I 

The  Court  properly  held  below  that  the  one  count  was  njot 
duplicitous;  it  charged  only  one  crime. 

At  page  12,  Patton  cites  18  U.  S.  C.  Sec.  565,  providing  that 
a  defendant  may  be  found  guilty  of  any  offense  “necessarily 
included  in  that  with  which  he  is  charged  in  the  indictment!.” 
A  New  York  statute,  practically  identical  with  Section  5615, 
was  construed  in  People  v.  Nichols ,  230  N.  Y.  221, 129  N.  E.  883, 
in  which  a  conviction  of  first  degree  murder  was  affirmed. 
“The  commission  of  the  crime  of  .  .  .  robbery  was  not  ‘neces¬ 
sarily  included’ in  the  crime  of  murder  .  .  .  It  was  not  included 
therein  at  all  in  the  sense  in  which  defendant  argues.”  Id. 
at  884.  It  is  submitted  that  the  evidence  was  such  that  if  th|e 
jury  had  found  Patton  guilty  of  robbery  it  must  necessarily 
have  found  him  guilty  of  first  degree  murder.  The  evidence 
offered  by  him  as  to  abandonment  was  his  mere  exculpatory- 
statement  on  the  stand.  If  there  was,  therefore,  this  much 
evidence  of  the  communication  essential  to  abandonment,  there 
was  no  act  of  unequivocal  withdrawal  also  necessary  to  make 
out  that  defense.  State  v.  Mule,  177  A.  125,  128.  Pattop 
immediately  followed  Wheeler  into  the  store.  See  Mumjordq 
v.  United  States,  76  U.  S.  App.  D .  C .  107 , 130  F .  (2d)  413  ( 1942)  4 

1 

2.  Alleged  errors  in  instructions  concerning  Wheeler 

Error  is  claimed  in  the  failure  of  the  court  to  read  Wheeler’s1 
prayer  No.  6  (Tr.  22),  relating  to  accomplice  testimony.  The1 
court  indicated  it  would  be  granted  in  substance  although  not! 
charged  in  the  precise  phraseology  offered  (Tr.  1716).  This 
was  undoubtedly  proper.  Agnew  v.  United  States,  165  U.  S. 
36,  51,  52;  Arnstein  v.  United  States,  54  App.  D.  C.  199,  204. 
The  court’s  instruction  011  the  subject  was  'adequate  (Tr. 
1735). 
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Error  is  also  claimed  in  the  failure  to  read  Wheeler’s  prayers 
on  presumption  of  innocence,  reasonable  doubt  and  burden 
of  proof  (Br.  22).  The  Court’s  instructions  on  these  subjects 
were  complete  (Tr.  1726,  1728). 

Wheeler  offered  a  prayer  on  alibi  (Tr.  1771).  The  court 
adequately  instructed  the  jury  on  this  point  (Tr.  1733,  1737, 
1740).  Its  charge  in  this  respect  was  more  favorable  than 
Wheeler  was  entitled  to  under  the  evidence  since  it  did  not 
contain  cautionary  matter.  See  Fielder  v.  United  States,  227 
F.  Wf)  832,  833  (C.  C.  A.  8th,  1915);  United  States  v.  Fay, 
19  F.  (2)  620,  622  (D.  Idaho,  1927),  aflFd.  22  F.  (2)  740.  In 
addition  the  court  could  not  have  committed  prejudicial  error 
as  it  gave  general  instructions  to  the  effect  that  the  jury  must 
find  that  Wheeler  was  the  person  who  had  committed  the  crime 
charged  at  the  place  alleged  and  must  be  satisfied  of  the  Gov¬ 
ernment’s  proof  beyond  a  reasonable  doubt.  People  v.  Perrin, 
67  Cal.  App.  612,  227  P.  924;  but  cf.;  Reams  v.  United  States, 
93  F.  (2)  307  (C.  C.  A.  10th,  1937). 

A  further  assignment  of  error  relating  to  the  failure  of  the 
court  to  read  the  prayer  of  the  appellant  relating  to  the  flight 
of  Wheeler  (Tr.  1770).  With  regard  to  flight  the  court  in¬ 
structed  as  follows : 

Shortly  after  the  murder,  Wheeler  left  for  South  Caro¬ 
lina  and  when  he  was  located  by  the  police  he  expressed 
surprise  that  he  was  found.  If  you  find  that  Wheeler 
left  home  for  the  purpose  of  avoiding  arrest  then  the 
law  permits  you,  if  you  deem  it  wise  to  do  so,  to  regard 
this  fact  as  an  indication  of  consciousness  of  guilty  on 
Wheeler’s  part  (Tr.  1736). 

The  prayer  offered  by  the  appellant  is  more  elaborate  but  not 
more  adequate  than  that  of  the  court.  “Indeed,  the  law  is  en¬ 
tirely  well  settled  that  the  flight  of  the  accused  is  competent 
evidence  against  him  as  having  a  tendency  to  establish  his 
guilt  #  *  Allen  v.  United  States,  164  U.  S.  492,  499 
(1896).  “The  objection  made  to  the  instruction  on  behalf 
of  the  plaintiff  in  error  is  that  it  failed  ‘to  instruct  the  jury 
that  flight,  though  proven,  is  not  necessarily  any  evidence  of 
crime,  and  excludes  the  idea  of  innocent  flight.’  We  see  no 


merit  in  the  contention.”  Campbell  v.  United  States,  221]  F. 
Jtf'm,  191  (C.  C.  A.  9,  1915). 

Wheeler  finally  contends  that  the  trial  judge  particularised 
with  a  great  deal  of  care  the  evidence  offered  on  behalf  of  She 
Government  and  minimized  the  evidence  offered  on  behalf  of 
the  defendant  Wheeler.  (Br.  22).  Appellant  cites  Meadows 
v.  United  States,  65  U.  S.  App.  D.  C.  275 ;  82  F.  (2)  881  ( 1936)  ,* 
that  case  is  concerned  with  error  in  singling  out  for  comment 
one  particular  aspect  of  the  case  bearing  on  self-defense.  It 
is  submitted,,  in  the  instant  case,  the  court  properly  summarised 
the  evidence  of  both  sides.  As  the  court  stated  below  when  this 
objection  was  made,  “My  summary  of  the  Government’s  evi¬ 
dence  was  longer  because  there  was  more  evidence  (Tr.  174]l). 

K'vi 

.  I 

Appellants  motions  for  complete  mental  examinations  were 

properly  denied 

Appellant  Wheeler,  contends  the  following  (Br.  22,  23.  4j) : 

Ordinarily,  to  obtain  a  mental  examination,  the  ac¬ 
cused  must  make  a  prima  facie  showing  of  mental  in¬ 
capacity.  However,  in  this  case,  where  an  impoverished 
defendant  is  involved,  it  is  our  view  that  the  rules  a^e 
relaxed  and  if  the  question  is  raised  as  to  the  mentjal 
incapacity  of  the  accused,  a  lunacy  inquisition  should  be 
ordered.  We  believe  the  Court  committed  error  in  this 
respect. 

Neither  Wheeler’s  nor  Patton’s  motion  for  mental  examina¬ 
tion  stated  either  accused  was  insane,  much  less  show  priipa 
facie  evidence  of  that  fact  (App.  3,  4).  At  the  hearing  on  the 
motion,  counsel  for  Wheeler  admitted  he  had  no  facts  on  which 
to  base  the  request  except  the  seriousness  of  the  charge  (Tr.  6i. 
Counsel  for  Patton  stated  he  wished  such  an  examination  be¬ 
cause  he  had  been  able  to  get  no  “reasonable  description  of  his 
boyhood  or  his  parentage”  (Tr.  12).  Also,  he  felt  that  Pattop 
was  more  than  normally  suggestable  (Tr.  13). 

The  Court  denied  the  motion  on  the  ground  that  there  had 
been  no  showing  as  to  Wheeler  and  an  insufficient  one  as  tb 
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Patton.  However,  the  Court  directed  that  the  head  of  the 
psychiatric  department  at  Gallinger  examined  both  defendants 
informally  and  stated  that  both  counsel  would  have  access  to 
any  w’ritten  report  (Tr.  9).  During  the  course  of  the  trial 
counsel  for  Patton  renewed  his  motion  (Tr.  760).  The  report 
of  the  psychiatists,  which  had  been  made  available  to  defense 
counsel,  was  commented  upon  by  counsel  for  Wheeler  as  being 
unbiased  but  not  thorough  (Tr.  762). 

The  Act  of  July  2,  1945,  50  Stat.  311,  24  D.  C.  Code  (Supp. 
1946),  Sec.  301,  provides  that  when  prima  facie  evidence  is 
submitted,  the  Court  may  order  the  accused  committed  to 
Gallinger  Municipal  Hospital  for  observation  and  if  the  staff 
of  the  Hospital  shall  thereafter  report  that,  in  their  opinion 
the  accused  is  insane,  the  Court  may  order  a  sanity  inquiry. 
It  is  submitted,  therefore,  that  the  Court  exercised  its  discretion 
judicially  by  considering  and  hearing  the  motion  of  both 
appellants.  In  addition  of  its  own  motion,  the  Court  had 
psychiatric  reports  made  as  to  both  appellants.  See  Neeley 
v.  United  States,  150  F.  (2)  977. 

(It  should  be  noted  parenthetically  that  a  defense  of  in¬ 
sanity  was  not  advanced  at  the  trial.  Also,  whatever  experts 
of  their  own  choosing  the  defense  thought  necessary  were  pro¬ 
vided,  i.  e.,  handwriting  and  firearms  identification  experts 
(Tr.  1121,  1124).) 

*  VII 

There  was  no  error  in  allowing  the  jury  to  separate  during  the 

course  of  the  trial 

Granting  of  a  motion  to  keep  the  jury  together  during  the 
course  of  the  trial  of  a  capital  case  is  discretionary.  Brown 
v.  United  States,  69  App.  D.  C.  96,  97,  99  F.  (2d)  131  (1938). 
No  error  in  this  regard  is  suggested  by  the  record.  With 
regard  to  the  state  of  public  feeling  at  the  time  of  the  trial, 
the  following  was  stated  by  counsel  for  Wheeler  at  the  hearing 
on  preliminary  motions: 

Mr.  Laughlin.  I  have  abandoned  that,  Your  Honor. 
The  reason  I  wanted  a  change  of  venue  at  that  time 
was  in  order  not  to  have  the  case  heard  immediately 


but  the  passage  of  time  has  given  us  the  relief  we 
sought  from  it  (Tr.  18). 

“In  McHenry  v.  United  States  *  *  #  we  held  that  it  is 
in  the  discretion  of  the  court  to  permit  the  jury  to  separate, 
even  in  a  homicide  case,  and  that  the  court’s  action  in  tihat 
respect  will  not  be  reviewed  unless  it  appears  affirmatively 
that  prejudice  resulted  to  the  defendant.”  Brown  v.  Unked 
States,  supra,  at  97. 

The  jurors  were  cautioned  not  to  speak  of  the  case  among 
themselves  or  to  others.  They  were  told  not  to  speak  to 
counsel.  They  were  warned  not  to  prejudge  the  case.  They 
were  admonished  not  to  read  about  the  case  in  newspapers  or 
listen  to  any  broadcasts  about  it  (e.  g.  Tr.  127,  1329). 

In  view  of  the  foregoing  it  is  submitted  that  the  motion!  to 
keep  the  jury  together  was  properly  denied. 

Y  VIII 

I 

The  prosecuting  attorney  committed  no  impropriety 

In  his  brief  Wheeler  claims  the  prosecuting  attorney  was 
“guilty  of  impropriety  in  endeavoring  to  hamper  a  proper  de¬ 
fense  on  behalf  of  the  appellants”  (Br.  3). 

“The  record  shows  at  182  to  191  that  the  Assistant  Unitjed 
States  Attorney,  after  consenting  to  the  temporary  absence  !of 
counsel  for  appellant  Wheeler  (for  approximately  15  minutes) 
objected  to  the  appearance  of  the  associate  defense  counsel, 
Charles  H.  Flasphaler,  and  made  this  statement:  ‘My  reason 
is  I  doubt  Mr.  Flasphaler’s  equipment  of  character  to  be  a  mem¬ 
ber  of  this  bar.’  ” 

The  record  does  not  show  there  was  an  actual  hampering  of 
the  defense,  and  in  his  own  statement  of  the  contention  counsiel 
for  Wheeler  admits  that  all  that  was  involved  was  his  temporally 
absence  for  fifteen  minutes.  The  prosecuting  attorney  in  tlie 
absence  of  Wheeler’s  retained  counsel  informed  the  court  it 
the  Bench  that  it  would  be  dangerous  to  proceed  wuth  one  M |r. 
Flasphaler  representing  Wheeler,  for  the  reason  that  Mh 
Laughlin  had  been  retained  and  for  the  further  reason  that  Mt. 
Flasphaler  was  not  a  member  of  the  bar.  The  court  then  stateld 
it  would  admit  Mr.  Flasphaler,  pro  hac  vice,  he  being  a  member 


of  another  bar.  The  prosecuting  attorney  then  suggested  that 
an  investigation  be  had  beforehand.  Pressed  for  a  reason,  he 
stated  “my  reason  is  I  doubt  Mr.  Flasphaler’s  equipment  of 
character  to  be  a  member  of  this  bar”  (Tr.  182  seq.). 

It  is  to  be  noted  that  there  was  no  actual  hindrance  of  the 
defense  and  that  the  action  of  the  prosecuting  attorney  was  in 
an  endeavor  to  make  sure  that  in  a  capital  case  the  defendant 
was  represented  at  all  times  by  his  retained  attorney,  a  mem¬ 
ber  of  our  bar. 

If  there  was  any  impropriety  in  the  remarks  of  the  prosecut¬ 
ing  attorney,  it  was  not  claimed  that  it  constituted  misconduct. 
Not  only  did  misconduct  have  to  be  found,  but  also  that  such 
misconduct  had  a  prejudicial  effect  upon  the  jury.  Berger  v. 
United  States ,  295  U.  S.  78,  85.  The  entire  occurrence  tran¬ 
spired  at  the  Bench  (Tr.  35). 

IX 

The  jury  was  drawn  from  a  cross  section  of  the  community 

Prior  to  trial  counsel  for  Wheeler  moved  to  dismiss  the  in¬ 
dictment  on  the  ground  that  the  Grand  and  Petit  Juries  did 
not  represent  a  cross  section  of  the  community  (Tr.  15,  18). 
He  stated  that  he  had  nothing  on  which  to  base  a  contention 
that  any  group  had  been  systematically  excluded  but  indicated 
that  he  wished  to  inquire  into  the  manner  of  selection  inasmuch 
as  he  claimed  such  selection  had  not  produced  a  representative 
group  of  citizens  (Tr.  18).  A  protracted  examination  of  one  of 
the  Jury  Commissioners  ensued.  In  his  brief,  at  page  four, 
Wheeler  makes  the  claim,  based  on  a  reply  of  the  Commissioner, 
that  those  persons  who  arrived  in  the  District  of  Columbia  from 
1943  to  the  date  of  the  hearing  had  been  systematically  ex¬ 
cluded.  However,  the  Commissioner  testified  that  the  Jury 
Commission  uses  the  latest  city  directory,  which  is  based  on  an 
enumeration  in  1943  (Tr.  33).  It  was  pointed  out  that  the 
general  city  directory  “was  the  only  existing  list  .  .  .  that 
makes  no  distinction  as  to  economical  or  social  or  any  other 
status  of  the  citizen”  (Tr.  27).  It  was  also  shown  that  the 
enumeration  in  the  city  directory  is  more  recent  than  that  of 
the  census,  the  only  other  complete  enumeration  (Tr.  34). 


In  view  of  the  above,  it  is  clear  that  there  was  no  systematic 
exclusion  of  a  group  or  class  as  such  as  was  contemplate^  in 
Thiel  v.  United  States,  —  U.  S.  — ,  14  L.  W.  4349  (May  20, 
1946). 

CONCLUSION 

i 

These  appellants  were  fairly  tried.  The  evidence  was  over¬ 
whelming  and  the  verdict  inevitable.  The  resulting  judg¬ 
ments  should  not  be  disturbed. 

Respectfully  submitted. 

George  Morris  Fay, 
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United  States  Attorneyi 
Charles  B.  Murray, 
Assistant  United  States  Attorney J 
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